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Paletla,  Joecfth,  t.  Uoyd  Bradleiro  Stesunship  Co.,  Eknployer;  Employers' 
Liability  Assurance  Oorporatioo,  Ltd.,  Inauranoe  Carrier 657 

Ptodc,  Joaei^  C,  r.  Calrin  T.  Allison,  Employer;  Globe  Indemnity  Com- 
pany, Insurance  Carrier 821 

Sehmltt,  Joac^,  t.  L.  Hiddleditch  Company,  Eaq»loyer ;  Allied  Mutuals 
Liability  Insurance  Company,  Insurance  Carrier 824 

S^mltt,  Mary,  widow,  on  behalf  of  herself  and  infant  daughters,  for  the 
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firfiuler,  Joseph,  t.  Cborlea  PetroU,  Employer;  Employers'  Liability  As- 
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Stradar,  Charlea  P.,  v.  Stem  Bros.,  Em]d<q«r;  ]&nployera'  Liability  Insur- 
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Straight,  Milo,  t.  David  W.  Steams,  Bmploy»r;  Employers'  Liability 
Inaunuice  Ccanpany,  Insuranee  Carrier 845 
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GoTSMiroB Qtarlea  S.  Whitman. 

Savatvy  to  Qorentor William  A.  Orr. 

Counfld  to  OoveriKir IVanklia  B.  Lord. 

Adjutant-Oeoenl Cbsrin  H.  SherriU. 

MiUtwy  8«antar  to  QoTeraor Frands  L.  Y.  Hoppia. 

Enontive  AiuBtm'   .- .  John  8.  PanonB. 

Exacativ«  Lecal  Anirtaot Owen  L.  Potter. 

AMMwt  SMTStaiy  to  Qovernor G«o^  B.  Qravea. 

Eequintion  Cleric John  A.  Waldran. 

Oiief  C3erk,  Notuial  Butoau Joseph  A.  Wisely,  Jr. 

Atteodut Wllliun  3,  Lambom. 

I^HDiwiAMT-OoTniKm: Bdwvd  Schoeneek. 

SiouTABT  OF  &FATB Fruids  M.  Hugo. 

Dqwtjr  Semtwr  of  State Addiaon  B.  Parker. 

Seeond  Dcputj  Sevetarj  of  State Chariea  W.  Taft. 

CoHPisoiin Eugene  M,  Travis. 

Deputy  GMuptrolUr William  J.  Maier. 

Deputy  Comptooller James  A.  Wendell. 

DqKity  Comptroller Frederick  M.  Farwell. 

Deputy  Cunptotdhr  (New  York  ofTioe,  233 
Broadway) William  Boardmac. 

Aautant  Depu^  ComptooUer Edward  P.  Kearney. 

Aartant  Dqnitf  Comptrolkr Charles  H.  Mullens. 

Tbbuuhbk James  L.W^i. 

Deputy  Tmamrer James  J.  Hamilton. 

CmUs Floyd  W.  Powell. 

Anstant  Cadder John  J.  Caldwell. 

Auditor  and  Paying  Teller Isaac  Blauvelt. 

Aoooimtant  and  Transfer  Officer Ellsworth  Cnim. 

Anonrar-OunRU. MertonE_  Lewis. 

Fnt  Depa^ Harold  J.  Hinman. 

SsQoiidDepu^ Oeotge  A.  Fiiher. 

Third  Deputy Edmund  H.  Lewis. 

Deim^ E.  OaieDce  Ailran. 

Depu^ Edward  J.  Mone. 

DqMty Wilbw  W.  Chambsrs. 

Dspntr Caaude  T.  Dawea. 
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ATTounnr-OiiiuAL  —  (CwtfwNMd). 

Deputy Edward  A.  Oifford. 

Deputy Henry  C.  HeodwioD. 

Deputy. AtUiuTE-  Roae. 

Deputy B.  C3oe  Turner. 

Deputy J.  3,  Y.  Ivini. 

Deputy Charloa  M.  Stem. 

Dqtuty Edward  0,  Qriffin. 

Deputy  utd  iDvestiKtttor  oT  Qudu M.  Vincent  Ryan. 

Deputy Alex.  T,  SelkiTk, 

Deputy Orlo  J.  MacDougsll. 

Deputy Jamea  A.  Bumham,  Jr 

Depu^ .-. ..  IitmI  BdwiKBr. 

Deputy  Gn  charte  of  Title  Bureau) Anaon  Qetman. 

Deputy  (In  charge  Court  <A  Qoiina  Bureau).. .  Carey  D.  Davie. 

Deputy George  L.  Meade. 

Deputy Fnuik  K.  Cook. 

Deputy. JdmH.  ClogHton. 

Dqm^ Edward  M.  Brown. 

Deputy Harry  W.  Ehle. 

Deputy William  E.  Thorpe. 

Dqnify Henry  P.  Nerins. 

Dqiuty Jamea  Qibaon,  Jr. 

Deputy Archie  C.  Ryder. 

Dtputy M.  H.  Quirk. 

Deputy Ftank  B.  Valentine 

D^uty Glenn  A.  Frank. 

Deputy Geo^e  I.  Sleioher. 

Deputy Charles  A.  Clark. 

Deputy  In  Coneerratian  Bureau A.  Frank  Jenks. 

AMCtaut  Depuftr WillUm  T.  Moote. 

AMataat  Depu^ Blaine  F.  Blurgii. 

AaHBtant  Depu^ T.  Paul  UoGanmn. 

Buminer  of  TitUi Burton-H.  Louoka. 

CSiief  of  I^nd  Bureau Edward  H.  LegECtt. 

Auditor Edward  J.  Orogan. 

Law  Librarian Arthur  J.  Smith. 

New  Ywk  Offioe  (SI  Chambm  Street): 

Deputy  Cu>  charge)....'^ Alfred  L.  Becker. 

Dqiu^ Hohert  S.  Conklin. 

DqHity Chaa.  PreMott  Robinwm. 

Deputy Robert  P.  Beyerl 

D«pn^ Samuel  A.  Berger. 

Deputy Traiiam  J.  Smith. 

Siiis  JInoihhb  urn  SmmoB Frank  M.  WiUiama. 

Deputy  Engineer  and  Surveyor William  B.  Laodreth. 

Special  Deputy  Engineer Dwight  B.  I«  Du. 

Chief  Clerk Roy  0.  Finoh. 

Coofitltntial  AMiatant Vacant. 
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Brin  BaaiiraaR  axd  Sdktbtox— (Confinus^. 
Sauor  Ancrtamt  Engiiiew  In  chmrge  of  Eaatern 

Diviaiim L.  C.  HuIbnnL 

M''M^"  DiviBon  Wnginm Qu7  Moulton. 

WaatMn  Dinnon  Enginew Friond  P.  mUjain* 

AutoQuroaa,  Ditihoii  tr 

ComnuBona' Charles  8.  Wilson, 

Fint  Deputy  ComniiHOiiBr Stanton  C.  Sbaw. 

Second  Deputr  GomniiHioiHr Harry  B.  Wintan. 

Coonsd OeoTga  L.  Flaodwi. 

SKNtuT ■■■■ WaltarB.  OrMn. 

DinaiON  or  Foom  and  Mabkiti 

CcrauniMioiMr Dr.  Engaa»  H.  Portaf. 

F^rrt  Depot; Albert  E.  Brown. 

Seoretwj Hilta  Cde. 

Naw  York  Srira  CouifoiL  op  Faskb  ahv  Habehs 

Jofan  Mitchell Mt.  Temon. 

Janw  B.  KIlouBh Biootdrn. 

John    Y.  OacoiT WuhingtoDville. 

Haiy  B.  Tan  Andale New  York  Citj 

Frank  W.  Howe SyraaoM 

DatUB  C.  Clarke Pero. 

John  a.  Petnbletott Ow«go. 

Villiam  B.  Dana Avtai. 

ITimam  F.  Pratt Batavlii. 

Lnria  L.  Momll Koderhook. 

CommiHianer   ot  Public  Marketa,  New 
Yoric  City  (*k  officio). 

Cotmad Beward  A.  UiUer. 

AaoEtncn,  Btati Leirii  F.  nicbec. 

Deputy  State  Architect Charlee  A.  Suasdorff. 

Acting  Aaaiataat  Deputy  State  Arohiteot Theodore  H.  Vought. 

Qiief  Engineer Geof^  B.  Niohok. 

Bunoita,  DBrumairr  or 

Superintendent  of  Banks Oera^  I.  Bkinner. 

Ffert  Deputy Frank  S.  Konyon. 

Second  Deputy. Cfuenuey  It.  Jewett. 

Third  Depu^ Qeorge  Orwoeker. 

Coofidential  Clerk  and  Private  Secratary J.  Johnaon  R^. 

CaAsima,  au-n  Boabd  or 

PreMlent WHUun  R.  Stewart. 

Tice-Praddent WiUiam  H.  Qratwick. 

Commiorioner Lee  K.'  Frankel. 

ConinuMiancr '^ctor  F.  Riddtr. 

Commiaaioncr George  J.  Gilleepie. 

CommiMOiMr J.  Richard  Kevin,  M.  D. 

CommiMioner B«D)amin  Walworth  Arnold. 

ComraJHioncr Mrs.  Eleanor  W.  Higley. 
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,  BtAim  BoAut  or  —  (CmA'rhmI)- 

Ceyha  H.  Lawii. 

Duuel  Waite  Burdiek. 

CoaaoiMkiaa Mra.  Uffio  BoUer  W<raer . 

CmniDMnoiMr Heuiy  Marqiund. 

Sanvtary GluriM  H.  tobaaoo, 

Chlof  CUdi  and  Auditor WelHnckHi  D.  Itm. 

Statirtidu Mrs.  EUtn  L.  Tnmt. 

BuparintMid«tt,  Uviiioii  of  Dependent  CSiil- 

di«n JuuM  H.  Foitar. 

Suparintaodnt,  DiTiiion  o(  AduH  Ward*. . . .  Bobvt  W.  HilL 
SoperintendMt, Di virion  ol  MantalDefect  and 

Delinquencr Chietei  L.  Carlide,  H.  D 

Suparintandent,  DivUan  of  Mediul  Charitiet  Clarenea  K  Ford. 
Superintendant  erf  InipectuHi Richard  W.  Wallaee. 

Cmh  SiBTioa,  diATs  CouaiaioN 

GcanmiMioiMr John  C.  dark,  Preufanl 

CommMoncr Willard  D.  MoEuutiT. 

CommiMioiier WlUiam  Qorbam  Riot. 

Secretarj John  C.  BirdrnT*. 

Aariataot  SaorelMT Geo^e  R.  Hitohoook. 

Caiiaf  EzamiMT Harold  N.  Soxton. 

Cunu,  Com*  or 

PreakUns  Jndga Fred  M.  Aekeraoa. 

Judia William  W.  Webb. 

Judge Sanford  W.  Smitb. 

.Judse Charlea  R.  Parii. 

Jadga.  ..-•.•«•« .••■<•>*..-<>>-..  -. ,  William  D.  Cunnin^liani. 

Clerk iVedariak  D.  Colaon. 

ConnETation,  Dsramiwrr  of 

ConmvWixin' Oeonce  D.  Pr»H. 

Deputy  riiiiimlMJnnir     ' Alexander  Maedonald. 

Samtary Wanriek  a  Carp«nt<r. 

Airfrtant  8M«tafT John  J.  FarrdL 

Braiao  or  HASun  Fxeiauam  (Naw  York  offise  CoDNrration  Commiwiwi. 
Unm  Buildhig,  Timea  Square), 
Suparriaor Eknmett  B.  Hawkina. 

Bxom,  SiA-n  OomoHfoinE  or Herbert  8.  Simn. 

Deputy  GofflmiMiaiMr Jay  Farrier. 

Deputy  CoDuniMoner Clarenoa  W.  DavidMO. 

THpaiy  OctaaimivaK ChArlea  T.  Flatt. 

Quef  CoudmL Harry  D.  Sandeia. 

ConBdentiai  CMk Frederlek  T.  Cardoaa. 

FnuL  StrraiABOK  or  Stais  Chautth Frank  R.  Utter. 

Deputy Henry  O'Brian. 

Seoond  DqN^ Thomaa  H.  Lee. 

ChMCMc FradDaUa. 
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Hbuas,  Biirm  l>mAXttanr  or 

CoDununoDBT Htmuum  M.  Bigga.  M.  D, 

Daputy  Canunimkaiet MAtthiu  NlooU,  Jr.,  M.  D 

SocretBiy John  A.  SmiUi,  M.  D. 

Biecuttre  Qvk F.  D.  BcMgla. 

Coiamusaitv  ol  HSj^tcti Sdwin  Duftej. 

Fint  Deputr H.  Eltuge  Breed. 

SaocHid  Dqititj Fnd  W.  Swr. 

Third  Deputy B.J.  Rio*. 

Seeretary frvlng  J.  Monfa. 

Aodilar '. 8.  D.  QObat. 

IlStJKUtCl  I 


Fbat  Deputy Henry  D.  Appleton. 

Seeond  Dqni^  (New  Totk  office,  lOS  BtomI- 

wtj) Frnada  R,  Stodd&rd,  Jt 

Chief  Oerk Edwin  M.  C«dm»n. 

StotMeiM Charlee  8.  Crippon. 

Aetatrj Cherlea  O.  Smitti, 

Cooned Herrey  J.  Drake. 

BursMi  Chirfe: 

AflKBiment  and  Fntamal  Corporktloiw. . .  Thom^a  F.  BehMi. 

Co-operatiTe  Fire Oerage  B.  Mvipdd. 

liquid&tioa  Bureau C.  C.  Fowler. 

Fire  CompuiiM  (New  York  offioe,   165 

Broftdwiy) Daniel  F.  Gordon. 

Lite   Companiea    (Neir  York  office,    16& 

Broadway) Netaoa  B.  Hadley. 

Canialty  Companiee   (New  York  office. 

16S  Broadway) ArUiiir  F.  Saxton. 

Fntbrnal  Companiee  (New  York  office, 

105  Broadway) J<din  E.  Diefendolf 

Workmen'!    Compenaalfaiii    (New    York 

offioe,  16S  Broadway) H.  G.  Ryu. 

Audit  (New  York  office,  165  Broadway) . .  Chorlaa  Hu^iee. 
Undcnnitera'    AvocUtionB    (Now   York 

office,  165  Broadway) tf Samuel  Deuteobbergw. 

Li>OB,  DiPABTMaMT  Of  (AdnwuBUrad  by  State  Indiutiial  CcmuniMioD) 

Ouirman John  Mitchell. 

CommiaDoner Jamea  M.  Lynch. 

CommiaatoDtt' Louie  Wiard. 

CommiMtODW Edward  P.  I^rai. 

rnmmiwinnrr Henry  D.  8ayer. 

8B««UrT William  8.  Coffey. 

Asnitant  Secretary, Oiarlea  D,  O'ConnelL 

AaMut   Setretary Ttettx  T.  H<dland. 

Aarietant   8ea«tary Nathaniel  J.  Roeenbe^ 

Fbet  Deinty  ConuniMicHMr  ia  durge  of  Bu- 
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Laboe,  Dbpabthbht  or  —  (Contiiauit . 

SMOnd   Deputy    GonunbeioiMr  id   durga   of 

Workmen's  CompenKatiou  Bureau Willum  C.  Aroliar, 

Third    Deputy    CoinraMon«T    in    charge   of 

Mediation  and  Arbitration  Bureau Frank  B.  Thom. 

Chief  Counael Robvt  W.  BonTnfS- 

Chief  StatisticiaD Leonard  W.  Hatch. 

Director  Empbyment  Bureau Charlee  B.  Barnes. 

Manager,  State  InaurauM  Rmd F.  SpCDoer  Baldwin. 

La.w  ExAiomBa,  Board  or 

BxamiMT William  P.  Ooodelle,  President. 

Examiner Franklin  M.  Danaher,  Secretary 

and  Treasuier . 
Ezaounir fVank  Sullivan  Smith. 

MiLITABT  TKUMINa  GoKMIBBION 

CoauniaHOBer. Brit-Gen.  CharieeH.Sherrill,  the 

Adjutant  General,      Chairman 
(«  officio). 

GommlMoner Dr.  George  J.  Flaher. 

ComnuMioDer Dr.  Thomas  E.  Finegan,  Deputy 

Commiasioner  of  Education. 

Senretary Thomaa  C.  StoweU. 

MiUtary  Secretary Capt.  Henry  C.  Parley. 

Slate  InapoctOT  of  Physical  Training Thomas  A.  Storey. 

Supervising  Officer  of  Military  Training Cal.  William  H.  Chapin. 

Supervising  Officer  of  Vocational  Training. . .  Howard  Q.  Burdge. 

Chief  Clerk Bobert  C.  Mabel. 

Pbibonb,  Statb  ComUBSION  OP 

Commissioner Henry  Soloman,  President. 

ComminioDer Frank  E.  Wade,  Vice-PreJdent. 

ComnuBsioiMr Mrs.  Sarah  L.  Davenport. 

CaaunisBODar George  W.  Davids. 

CommiauuMT Allan  I.  Holloway. 

CommiaeioDcr John  S.  Kennedy. 

GommisBioiMr Mial  H.  Pierce. 

Secretary John  F.  Tremain. 

Chief  Clerk Philip  G,  Room. 

Pbisohs,  Statb  Supzrintbndiiit  or James  M.  Carts. 

Deputy  Superintendent Geoige  W.  nanklin. 

Pdbuo  BciLDiHaB,  SDFBKnnnNDnNT  or '^lliam  H.8tom. 

Deputy  Superintendent Frank  Lows. 

PuBMO  Sbbvici  Caimueioii,  Feut  Distuct,  120  Broadway,  New  York  Ci^ 

Commisrioaer Oaeax  3.  Straua,  Chairmao. 

Commiaaoner Travis  H.  Whitney. 

Cammisnoatr QiBrlesS.  Hervey. 

CommisBOOM' Frederick  J.  H.  Kracke. 

CemmiMioiMr Chaika  Bulkley  HubbeU. 

CoudmI William  L-BuKm. 

Btcnttrj .  .  .  Jimec  Blabw  WdtaE, 
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ChkrlM  B.  HiO,  ClMiniiM. 

Frank  Inrine. 

Jdm  A.  Btfhila. 

TbomM  F.  Fennell. 

Jerome  L.  Chowy. 

Ommad Ledrard  P.  Hale. 

SMntarjr EYanoia  Z.  Diaiey. 

Punjo  WoMKB,  SiTraRiMTMNDBNT  OF WQliam  W.  WotiierqxMm. 

Depaty  Superiatendeiit Bent;  D.  Alexaudar. 

AMutaut  Deputy  and  Chief  Clerk Alfred  M.  O'Neill. 

E^Meial  Examinn'  and  Appraiaer  aod  Clainia 
Agent Mattiiew  A.  Heenn. 


Court  of  Ai^eala J.  Newton  Heto. 

Depu^ Alva  8.  Newoomb. 

Bapreme  Court Jerome  B.  Fubo'. 

Depatr HekthB  W.  BattenhaU. 

Miieellaiuoua miHam  V.  R.  EWing. 

faan  CoirRaBm.anT 

Snpvintendent. George  Fletaher  Chaiuller. 

SraiB  Fau  CowoBHOit 

ComnuMioner Charlae  A.  Wieting. 

CoramWooet Edward  B.  Long. 

CommianoDV Henry  K.  Willismi. 

riiiiiiiilnniinrT Pjerre  Lorillard,  Jr. 

Cocnmiflaioner Tnd  B,  Parker. 

Commianoner  (a  offleia) Eldward  Sohoeneok,  Lieut.-Gov. 

CommiMiooo  (n  officio) Charles  9.  Wilaon,  CommlNioDer 

<A  Agriculture. 
8raTB  HoBPTTAL  CoMunnoN 

CommiwNMt Charlea   W.    Pilgrim,    M.    D., 

Chairman. 

CommiBoner Andrew  D,  Morgan. 

Comminionar liVederick  A.  HiggiDa. 

Seoetary Everett  9.  Elwood. 

A«iatant  SeCTetary Lewia  M.  Farrington. 

aran  PaoBLTiair  CouumaiON Frank  E.  Wade.  Preeident. 

Edmond  J.  Butler,  Vice-Pre*. 

Alpbonao  T.  Clearwater. 

Commiaafoner Edward  C.  Kum. 

Maude  E.  Miner. 

Henry  Marquand. 

John  Huaton  flnley,  a  officio. 

SatntKjr QuflM  L.  Cbttto. 
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Statb  Tax  Cohhisbioniu 

ConunimoiMr W*tt«r  H.  Kiupp,  Piciidnit 

OommunoDBT Rklph  W.  ThoniM. 

Commivioiwr John  J.  MwriU. 

Seerelaiy Horsoe  G.  Tannut 

Coimad WtlHun  B.  Sm. 

DNiTXBaiTT  OF  THi  Stati  OF  Niw  Yoke 
RiaiHTB.  Board  op 

(Auicdlor .'  PUay  T.  Socton.  LL.B.,  LL.D. 

Palmyr*. 
Vio»OuuiceUor Albert  Vander  Veer,  M.D.,  M.A 

Ph.D..  LL.D.,  AlbMj. 
Regent Cheater  8.  Lofd,  MJl,  LL.D.. 

Braoklyn. 
Regent WiUiun    Nottaaghun,    M  jl., 

Ph.D.,  LL.P.,  Syraeuee. 
Recent FMndi   M.   Ctprntet,   Mount 

Eisoo. 
Hegeot Abnm  I.  EOoa,  LL.B.,  D.C.I.. 

New  York. 

Regent Adelbart  Moot,  Buffalo. 

Regent C.  B.'  Alexander,  M.A..  LL.D. 

LLJD.,  Ut.D.,  New  York. 

Regent John  Moore,  Etmira. 

R^reat Walter    Ouaet    Kdlogg,    B.A 

(^denaburg. 

Regent James  Bjrne,  New  Ywk. 

Resent Herbert    L.    Bridgmaa,    UjL., 

BrooklTn. 

CouinasiotraR  or  Educatioh John  H.  Flnley, 
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PROCLAMATION  BY  THE  GOVERNOR 

Relative  to  the  Third  Liberty  Loan 


Governor  Charles  S.  Whitman,  on  the  6th  day  of  April,  1918, 
issued  the  following  proclamation  to  the  people  of  the  State  of 
New  York  in  relation  to  snbacriptions  to  the  Third  Liberty  Loan : 

New  York's  pride  is  the  pride  of  things  dona    Her  leaderahip 
is  no  more  due  to  her  great  wealth  or  her  large  population  than 
to  the  patriotism  of  her  citizens  and  the  uses  to  which  her  wealth 
is  put     In  every  war  in  which  this  country  has  engaged,  she  has 
shown  a  spirit  of  sacriEce  that  has  made  her  pre-eminent  among 
the  States. 
In  this  war  New  York  has  outdone  her  own  history. 
Over  175,000  of  her  citizens  have  gone  into  the  fighting  forces 
of  the  country. 
To  the  Ked  Cross,  our  citizens  have  given  over  $30,000,000. 
One-third  of  the  two  previous  Liberty  Loans,  or  $2,457,832,100, 
was  subscribed  within  this  State. 

On  the  battlefields  of  France,  the  Frontier  of  Civilization,  our 
men  are  to-day  fighting  that  this  country  may  endure  as  a  great 
nation.  Th^  are  fighting  for  us.  On  us  is  the  sacred  obligation 
to  meet  sacrifice  with  sacrifice. 

I  call  on  every  citizen  of  this  State  to  do  his  duty,  and  by  sub- 
scribing to  the  Third  Liberty  Loan,  prove  to  the  men  at  the  front 
that  we  are  doing  our  part  in  the  world  fight  against  savagery. 

Given  under  my  hand  and  the  Privy  Seal  of  the  State  at  the 
[l.  s.]      Capitol  in  the  City  of  Albany  this  6th  day  of  April,  in 
the  year  of  our  Lord  1918. 

(Signed)     Chables  S.  Whitman. 
By  the  Governor: 

Wm.  a.  Oee, 

Secretary  to  the  Oovemor. 
State  Dan.  Reft.— Vol.  IS        1 
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COURT  OF  CLAIMS 


CHABLE8  N.  Bdloeb,  David  F,  Costello  and  Nblbon  p. 
Bonnet,  as  Trustees  in  Bankruptcy  of  the  Battle  Ibland 
Papeb  Compabt,  v.  State  of  Nbw  Yoek 

Ko.  1174-A 
(Dftt«d  Februar?  0,  1918) 

Claim  «iilBt  fTom  the  a^ii^riatioi)  of  Undi  in  the  town  of  Hanniltal, 
Oaw«so  cooatr. 

Title  of  cUlaunti  to  the  pioperty  in  qnntion  —  hov  acquired. 

Effect  of  the  appropriation  hy  the  State  both  upon  the  property  taken  and 
upon  elaimanta'  remaining  property. 

Method  of  arrlTlnK  at  the  amount  of  damage  canaed  by  action  of  the  State. 

Intereit  on  award  — to  what  date  flxnred  —  cannterclaim  of  State  allowed. 
The  lands  taken  by  the  State  are  paxt  of  lot  No.  4S  in  the  township 
of  Hannibal,  and  lie  along  the  Oewego  river.  In  1791  the  State  granted 
to  Ueuteasmt  Philip  Conine  two  tracte  or  lota  of  land  including  the 
lands  herein  appropriated.  This  grant  carried  title  to  the  center  of  the 
Oswego  river.  By  mesne  conveyances  certain  of  the  lands  within  the 
Conine  patent  came  into  the  ownership  of  Samuel  R.  Beardsley  and  in 
1901  the  Battle  leland  Pa|»er  Company  succeeded  to  the  title  of  all  the 
land,  premises  and  rights  owned  by  Beardsley.  The  interest  in  the  bed 
of  the  Oswego  river  opposite  and  adjacent  to  the  premises  conveyed  to 
the  laid  company  also  became  the  property  of  the  company. 

In  1S28  the  State,  in  connectioD  with  the  construction  of  the  Osw^o 
canal,  built  a  wooden  dam  extending  from  the  east  shore  of  the  river 
to  Starch  Faetory  island,  and  also  constructed  a  navigable  by-paaa 
extending  arotmd  Braddodi'g  rapids  and  said  dam,  northerly  through 
the  upland  on  the  easterly  side  of  the  Oswego  river  for  about  two 
miles  where  it  again  mtered  the  river,  and  a  g^uard  lock  near  the  entrance 
of  said  by-pass  in  the  vicinity  of  the  said  dam  for  raising  and  lowering 
boats  (ran  one  level  to  another.  The  dam  under  discuuion  waB  main- 
tained until  about  1867,  when  it  was  superseded  by  a  stone  dam.  This 
latter  dam  ext«ided  across  the  river  from  shore  to  shore  with  bulkhead 
openings  immediately  above  and  adjacent  to  a  saw  mill  <hi  the  westerly 
aide  of  the  river.  One  opening  was  19.80  feet  and  the  other  18.92  feet 
wide,  and  there  were  two  openings  of  subetantially  the  same  dimensions 
in  the  east  bulkhead  of  the  dam. 

The  Battle  Island  Paper  Company  was  Incorporated  in  ISOl  and  in 
that  year  and  the  following  year  purchased  about  twenty  acres  of  land 
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on  tke  east  Bide  of  and  adjac«ot  to  tlie  Oswego  river  in  the  town  of 
Voloey,  Onrego  counrty,  N.  Y.,  a  ahort  distance  up  tie  river  from  the 
location  of  the  hydraulic  power  property  hereinafter  mentioned,  for 
the  purpose  of  erecting  and  operating  thereon  a  large  plant  tor  the 
mnnufaoture  of  aulphite  pulp,  and  the  property  <m  the  westerly  side  of 
the  river  at  the  location  of  the  Battle  Island  dam  was  acquired  about 
this  time  for  the  purpose  of  developing  and  UMng  the  water  power 
appurtenant  to  such  propert}*  for  the  operaticai  of  the  proposed  sulphite 
mill.  He  company  actually  eonatnicted  and  equipped  inch  a  mill  in 
the  town  of  Volney  and  alao  constructed  an  hydraulic  power  plant  and 
erected  a  poww  house  at  one  end  of  said  atone  dam  immediately  below 
the  bulkhead  tunings  at  the  westerly  or  southerly  end  of  said  dam. 
Tbo  company  also  installed  generatcHV  and  other  electrical  equipment 
and  appliances  at  the  said  power  house  and  a  transmiaaion  line  there- 
from to  the  aulphite  mill  for  the  purpose  of  manufacturing  uid  trans- 
mitting electric  power  for  the  operaticHi  of  such  mill  and  equipped  said 
mill  wiUi  electric  motors  and  odier  appliances  and  equipment  for  using 
such  power  in  operating  the  mill.  New  and  enlarged  steel  bullcheada 
were  constructed  in  connection  with  the  building  of  the  said  power  house 
in  place  of  those  theretofore  existiDg  in  the  said  stone  dam.  The  State 
paid  a  portion  of  the  cost  of  constructing  auch  bulkheads. 

From  the  time  of  the  completion  of  the  said  mill  and  power  plant 
down  to  the  time  of  the  appropriation  on  or  about  the  2Sth  day  of  July, 
1012,  of  the  lands  and  premises  upon  which  said  hydraulic  power  plant 
was  situated,  the  Battle  Island  Paper  Company  operated  the  said  mill 
in  the  production  of  sulphite  pulp,  using  the  power  developed  at  the  said 
hydraulic  power  plant  transmitted  as  aforesaid  for  the  operation  of  a 
portion  of  said  mill. 

By  such  appropriation  the  company  waa  permanently  deprived  of  the 
use  and  enjoj-ment  of  tlie  water  power  and  water  power  rights  appur- 
tenant to  the  said  property  of  the  company  on  the  westerly  or  southerly 
tide  of  the  Osw^o  river.  On  the  2Sth  day  of  May,  1914,  the  cooipany, 
by  a  decree  (rf  the  District  Court  of  the  United  States  in  and  for  the 
northern  district  of  New  York,  was  declared  a  bankrupt.  The  claimants, 
GO  the  10th  day  of  July,  1014,  were  duty  appointed  trustees  of  the 
estate  of  the  said  company,  thus  succeeding  as  such  trustees  to  all  the 
property  and  assets  of  the  cnmpany  including  all  rights,  claims,  demands 
and  causes  of  action  against  the  State  of  New  York,  including  the  claim 
now  before  the  court,  as  of  the  date  of  adjudication  of  bankruptcy.  The 
Board  of  Claims  of  the  State  of  New  York  on  October  6,  1014,  made  an 
order  wher^ty  the  claim  theretofore  filed  by  the  company  was  continued 
in  the  name  of  the  present  claimants  as  trustees  in  bankruptcy. 

IFpon  hearing  and  considering  the  claims  of  the  respective  parties 
and  personal  view  of  the  premises  in  question,  held,  that  the  claimants 
had  been  damaged  by  the  appropriation  of  their  property  by  the  State 
in  the  sum  of  $140,350.  This  sum  waa  arrived  at  by  adding  to  the 
market  v«lue  of  the  power  house  property  the  consequential  damages 
to  the  transmiaaion  line  and  tba  bistalling  <d  change  of  equipment  at 
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the  flulphUe  mill  for  Niigartt  power.  The  State  haa  taken  and  i^>pro- 
priated  the  real  prc^rty  described  upon  the  appropriation  map  and 
all  the  riparian  rights  appurtenant  Uiereto  of  tlie  said  company,  and 
depriTed  the  CMupany  and  the  claimanta  of  the  uae  and  enjoyment  of 
the  water  power  and  w«ter  power  righU  appnrten&nt  to  the  property  of 
the  Battle  Island  Paper  Company  at  the  westerly  or  southerly  Mid 
of  the  Battle  Island  dam;  the  claimants  are  entitled,  moreover,  to  the 
amount  of  depreciation  resulting  from  the  appropriation  herein,  in  Uie 
value  of  the  fixtures,  machinery  and  appurtenances  of  the  Battle  Island 
Paper  Company  power  plant  deemed  to  be  fairly  removable  and  not 
Biq)ropriated,  and  to  the  depreciation  in  the  value  of  the  electric  trana- 
miBBion  line  and  appurtenances  and  ei)uipment  extending  from  the  power 
plant  appropriated  to  the  aaid  sulphite  mill. 

The  rights  from  which  tlie  appropriation  diepoaMnes  the  claimants 
let  forth  specifically. 

In  view  of  the  facts,  the  history  and  the  legislation  herein  shown,  it 
must  be  found  whether  the  claimant  at  the  date  of  the  appropriation 
waa  entitled  to  use  anything  more  and  had  a  property  right  to  the  use 
of  any  more  water  of  the  Oswego  river  at  the  point  of  the  said  dam 
than  could  pass  through  the  two  twenty-foot  openings  as  originally 
constructed  in  the  1867  dam.  The  claimants  clearly  had  no  morel  right 
to  anything  more. 

The  contentions  of  the  claimants  examined  and  passed  upon  in  detail. 
Eeld,  also,  that  on  the  award  of  tI4Q,3GO  interest  should  only  be  com- 
puted from  February  21,  IQM,  the  date  on  which  claimant  ceased  to 
nse  the  property  and  that  as  the  State  has  a  counterclaim  for  $20,000 
lor  the  use  and  occupation  of  the  property  from  July  2S,  1012,  the  date 
of  the  appropriation,  down  to  the  2lBt  day  of  February,  1914,  it  is 
only  proper  that  the  interest  on  the  award  during  this  period  should  be 
oRset  against  claimants'  use  of  the  property. 

Fennel],  J,,  concurred  in  the  opinion  of  Presiding  Judge  Ackerson  in 
this  claim  and  handed  down  a  separate  opinion  letting  forth  the  reason 
for  the  conclusiona  reai^d  by  him  r^arding  the  respective  rights  of 
tlie  State  and  the  owners  of  water  powers  developed  at  the  State  dams 
in  the  Ohw^o  river. 

Claiu  against  the  State  of  New  York  arising  from  tte  appro- 
priation of  landfl  constituting  part  of  lot  46  in  the  town  of  Han- 
nihal,  Oswego  county,  lying  upon  the  Oswego  river,  owned  by  the 
Battle  Island  Paper  Company,  and  from  depriving  said  company 
of  riparian  rights  on  the  said  river  and  the  Battle  Island  dam. 

This  case  coming  on  to  be  heard  at  a  r^ular  term  of  this  court 
held  in  the  city  of  Syracuse  on  the  2d  day  of  June,  1915,  and  also 
being  heard  at  various  re^ilar  terms  of  this  court  since  that  date, 
and  the  testimony  being  concluded  on  the  30th  day  of  January, 
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1917,  and  thereafter  the  case  having  heen  duly  Bubmitted  up<Mi 
oral  arguments  and  on  the  filing  of  printed  briefs,  and  reply 
briefs,  by  the  respective  counsel,  and  the  claimants  appearing  by 
Gannon,  Spencer  &  Michell,  Charles  E.  Spencer,  George  W. 
BriscoU,  and  the  Hen.  William  Nottingham,  of  counsel,  and  the 
State  appearing  hj  Hon.  Edward  J.  Mone  and  Hon.  Sanford  W. 
Smith,  Deputy  Attorneys-General,  and  after  due  deliberation  the 
court  makes  the  following  6ndings  of  fact  and  conclusions  of  law : 

Findings  of  Fact 

First.  On  or  about  July  1,  1791,  the  State  of  New  York 
executed  and  ddivered  to  Lieutmant  Philip  Conine  a  patent  or 
grant  of  lands,  received  in  evidence  as  Exhibit  8,  of  which  the 
following  is  a  copy : 

"  The  Peoplk  of  the  State  of  New  ToA,  By  the  Grace  of  God, 
Free  and  Independent:  To  All  to  whom  these  Presents  shall 
come.  Greeting:  Know  Te,  that  in  pursuance  of  an  Act  of  our 
L^idature,  passed  the  sixth  Day  of  April,  one  thousand  seven 
hundred  and  ninety,  entitled,  'An  Act  to  carry  into  Effect,  the 
c4Hicarrent  Eesolutions  and  Acts  of  the  L^slature  for  Granting 
certain  lands  promised  to  be  pven  as  bounty  Lands,  and  for  other 
purposeEi  therein  mentioned,'  we  have  Given,  Granted  and  Con- 
firmed, and  by  these  presents,  Do  Give,  Grant  and  Confirm  unto 
Lieutenant  Philip  Conine  all  Those  Two  Certain  Tracts  or  Lots 
of  Land,  situate,  lying  and  being  in  the  County  of  Montgomery, 
and  known  and  distinguished  on  Maps  of  the  Townships  in  which 
they  respectively  lie,  (filed  by  our  Surveyor  General,  in  our 
Secretary'B  Office,  agreeable  to  Law,)  as  follows,  to  wit,  by  Lot 
Number  Forty-six  in  the  Township  of  Hannibal  containing  six 
hundred  acres,  and  Lot  number  Eigh^  four  in  the  Township  of 
Scipio  Containing  six  hundred  acres:  The  said  two  lots  together 
Containing  one  thousand  two  hundred  acres. 

"  TooETHEB  with  all  and  singular  the  Rights,  Hereditaments 
and  Appurtenances  to  the  same  belonging  or  in  any  wise  apper- 
taining: ExcEPTiKO  AND  Reseeving  to  ourselves  all  gold  and  silver 
mines  and  also  five  acres  of  every  hundred  acres  of  the  snid  tracts 
or  lots  of  Land  for  Highways:    To  Have  and  to  Hold  the  above 
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described  and  granted  premises  unto  the  eaid  Lieutenant  Philip 
Conine,  Hia  Heirs  and  Assigns,  as  a  good  and  indefeasible  estate 
of  inheritance  forever.  On  Cohditiok  NKVESTHBLBsa,  that 
within  the  term  of  Seven  Years,  to  be  computed  from  the  first 
day  of  January  next,  ensuing  the  date  hereof,  there  ^all  be  one 
actual  settlement  made  ou  the  said  tracts  or  lots  of  land  hereby 
Granted,  for  every  six  hundred  acres  thereof,  otherwise  these  our 
Letters  Patent  and  the  estate  hereby  Granted,  shall  cease,  deter^ 
mine  and  become  void:  Its  Testimony  Wueksof  we  have 
caused  &ese  our  Letters  to  be  made  Patent,  and  the  great 
Seal  of  our  said  State  to  be  hereunto  affixed;  Witness  out 
trusty  and  well  beloved  Geobob  Clinton,  Esquire,  Gov- 
ernor of  our  said  State,  General  and  Conunander  in  Chief,  of  all 
the  militia,  and  Admiral  of  the  navy  of  the  same,  at  our  City  of 
New  York,  this  Seventh  day  of  July  in  the  Tear  of  our  Lord, 

One  Thousand  seven  Hundred  and  Ninety  and  in  the Year 

of  our  Independence. 

"Geo.  Clinton 

"Approved  by  the  Coimniasioners  of  the  Land  Office,  and  passed 
the  Secretary's  Office  the  Ist  day  of  July  1791 

"  RoBT  Hakpoe    D  Seer'y 

"  Examined  and  Compared  with  the  Original  by  Me, 

"  BoBT  Habpue    D  Secr'y 

Second.  The  Oswego  river  is  a  fresh  water,  non-tidal  river, 
entirely  within  the  boundaries  of  the  State  of  New  York. 

Third.  The  map  of  the  township  of  Hannibal,  referred  to  in 
said  patent  (Exhibit  8),  shows  lot  46  therein  moitioned,  as 
lying  adjacent  and  bounded  upon  the  Osw^o  river. 

Fourth.  The  language  of  the  grant  to  Lieutenant  Philip 
Conine  was  apt  and  appropriate  to  carry  title  to  the  center  of  the 
Oswego  river  and  the  northeasterly  boundary  of  the  property 
thereby  conveyed  is  the  center  of  said  river. 

Fifth.  "By  sundry  mesne  conveyances  by  Samuel  R.  Beardsley 
and  those  deriving  title  from  him,  ou  or  about  September  14, 
1901,  the  Battle  Island  Paper  Company  succeeded  to  the  title 
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to  and  became  tbe  owner  of  the  lands,  premises  and  ri^ts  con- 
veyed to  said  Beardsley. 

Sixth.  By  sundry  mesne  conveyances  by  Andalueia  E. 
Wheeler,  the  only  heir-at-law  of  Nathaniel  E.  Mann,  and  those 
deriving  title  fr<Hn  her,  on  or  about  September  14,  1901,  the 
Battle  Island  Paper  Company  succeeded  to  the  title  and  became 
the  owner  of  a  further  portion  of  subdivision  6  of  said  lot  46  of 
the  town  of  Hannibal,  described  in  the  conveyances  thereof  as 
f oUowa : 

"All  that  tract  or  parcel  of  land  situate  in  the  town  of  Graoby, 
County  of  Oswego  and  State  of  New  York  and  being  on  lot  nnm- 
ber  forty-six  of  the  original  township  of  Hannibal  bounded  and 
described  as  follows:  banning  at  the  southwest  comer  of  land 
conveyed  by  James  G,  Reynolds  &  wife  to  James  F.  Benson; 
thence  North  87°  west  five  chains  and  thirty  three  links  along 
the  center  of  the  highway ;  thence  North  13°  west  four  chains  and 
fifty  six  links  along  a  line  parallel  to  the  west  foundation  wall 
of  the  old  Mann  saw  mill  and  two  rods  west  of  said  wall  to  low 
water  mark  of  the  Osw^;o  River;  thence  easterly  along  the  mar- 
^n  of  said  river  at  low  water  mark  to  the  intersection  of  a  line 
parallel  to  and  one  chain  east  of  the  east  wall  of  the  said  Mann 
saw  mill;  thence  south  15°  east  two  chains  and  twenty  five  links 
to  a  point  four  feet  north  of  the  top  of  the  north  bank  of  the  race; 
thence  easterly  in  a  straight  line  along  said  bank  and  four  feet 
northerly  from  the  top  thereof  three  chains  and  for^  links  to  said 
Benson's  west  line;  thence  south  one  and  one-half  decrees  west 
two  chains  and  seven  links  to  the  place  of  beginning,  containing 
two  and  twelve  one  hundredths  acres  more  or  less.  Together  with 
all  the  rights  and  privil^es  reserved  to  N.  E.  Mann  in  his  deed 
to  Samuel  R,  Beardsley  of  date  March  IS,  1S41,  and  recorded  in 
Osw^o  County  Bee  27,  1841  book  34  of  deeds,  page  502  &  603 
BO  far  as  the  said  Andalueia  E.  Wheeler  is  heir  to  tbe  same,  and 
all  rights  and  privil^es  belonging  to  said  parcel  and  which  the 
said  Andalueia  E.  as  heir  at  law  of  Nathaniel  E.  Mann  has  a 
right  to  conv^." 

Seventh.  Tbe  interest  in  the  bed  of  the  Oswego  river,  opposite 
and  adjacent  to  the  premises  conveyed  to  the  Battle  Island  Paper 
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Company,  as  mentioned  in  findings  five  and  six,  which  was 
granted  to  Lieutenant  Philip  Conine,  became  the  property  of  said 
Battle  Island  Paper  Company. 

Eighth.  On  or  about  August  7,  1901,  the  Battle  Island  PapOT 
Company  was  duly  incorporated  under  the  Business  Corporations 
Law  of  the  State  of  New  York,  with  its  principal  office  in  Fulton, 
Oswego  county,  N.  T.,  for  the  purpose  of  manufacturing  and 
selling  chemical  pulp  and  mechanical  pulp  and  paper. 

Ninth.  In  connection  with  the  construction  of  the  Oswego 
canal,  in  or  about  the  year  1828,  the  Stat©  built  a  wooden  dam  to 
an  elevation  of  307.22  (Barge  canal  datum)  extending  from  the 
east  shore  of  the  river  to  Starch  Factory  island. 

Tenth.  At  the  same  time  and  as  a  part  of  said  canal  construc- 
tion, the  State  eouetructed  a  navigable  by-pass  extending  around 
Braddocfs  rapids  and  said  dam,  northerly  through  the  upland  on 
the  easterly  side  of  the  Oswego  river  for  about  two  miles,  where 
it  again  entered  the  river,  and  a  guard  lock  near  the  entrance  of 
said  by-pass  in  the  vicinity  of  the  aforesaid  dam  for  raising  and 
lowering  boats  from  one  level  to  another. 

Eleventh.  The  dam  constructed  by  the  State  aa  aforesaid  from 
the  easterly  mainland  to  Starch  Factory  island  was  maintained 
from  the  time  of  its  construction  in  or  about  the  year  1828,  to  in 
or  about  the  year  1867,  when  it  was  superseded  by  a  stone  dam 
as  hereinafter  set  forth. 

Twelfth.  From  the  year  1820  down  to  about  the  time  of  the 
construction  of  the  said  stone  dam  in  1867,  a  saw  mill  existed 
upon  the  mainland  immediately  at  the  end  of  the  aforesaid  dam 
extending  from  Starch  Factory  island  toward  the  southerly  or 
westerly  mainland  and  was  operated  by  water  wheels  from  water 
drawn  from  the  pond  above  said  dam,  said  mill  continuing  to  he 
so  operated  down  to  about  the  time  of  the  construction  of  said 
1807  dam. 

Thirteenth.  In  or  about  the  years  1867  and  1868,  pursuant  to 
the  provisions  of  chapter  470  of  the  Laws  of  1865,  the  State  of 
New  York  constructed  a  atone  dam,  known  a^  the  1867  dam, 
with  a  masonry  crest  of  the  elevation  of  307.22  feet  (Barge  canal 
datum)  across  the  river  from  shore  to  shore,  with  bulkhead  open- 
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iDgB  immediateiy  above  and  adjacent  to  the  saw  mill  on  the  west- 
erly aide  of  the  river.  One  of  these  openings  was  19.80,  and  the 
other  18,92  feet  wide,  and  there  were  two  openings  of  substan- 
tially the  same  dimensions  in  the  east  bulkhead  of  said  dam. 

Fourteenth.  In  the  years  1901  and  1902,  soon  after  its  incor- 
poration, the  Battle  Island  Paper  Company  pnichased  and  became 
the  owner  in  fee  simple  of  about  twenty  acres  of  land  on  the 
easterly  side  and  adjacent  to  the  Oswego  river  in  the  town  of 
Volney,  Oswego  county,  N.  Y.,  a  short  distance  up  the  river  frcHn 
the  location  of  the  hydraulic  power  property  herein  mentioned 
with  the  plan  and  purpose  of  erecting  and  operating  thereon  a 
large  mill  and  plant  for  the  manufacture  of  sulphite  pulp  and  that 
the  proper^  hereinbefore  mentioned  on  the  westerly  side  of  the 
Oswego  river  at  the  location  of  the  Battle  island  dam  was  acquired 
at  or  about  the  same  time  with  the  plan  and  purpose  of  develop- 
ing and  osing  the  water  power  appurtenant  to  said  property  for 
the  operation  of  the  proposed  sulphite  mill. 

Fifteenth.  In  pursuance  of  the  aforesaid  plan  and  purpose, 
daring  the  years  1901  and  1902,  the  Battle  Island  Paper  Com- 
pany constructed  and  equipped  a  large  sulphite  mill  upon  the 
property  acquired  as  aforesaid  in  the  town  of  Volney  on  the 
easterly  side  of  the  Osw^o  river,  with  a  production  capaci^  of 
about  fifty  tons  of  sulphite  pulp  per  day. 

Sixteenth.  In  pursuance  of  the  aforesaid  plan  and  purpose,  in 
the  years  1901  and  1902,  the  Battle  Island  Paper  Company  con- 
structed a  hydraulic  power  plant  and  erected  a  power  house  at 
the  westerly  or  southerly  end  of  said  stone  dam  of  1867,  imme- 
diately below  the  bulkhead  and  openings  left  at  the  westerly  or 
southerly  end  of  said  dam. 

Seventeenth.  At  the  time  of  the  construction  and  erection  of 
said  hydraulic  power  plant  and  power  house,  and  in  pursuance 
of  the  aforesaid  plan  and  purpose  of  using  power  derived  there- 
from for  the  operation  of  the  sulphite  mill  hereinbefore  men- 
tioned, the  Battle  Island  Paper  Company  installed  generators  and 
other  electrical  equipment  and  appliances  at  said  power  house 
and  constructed  a  transmission  line  therefrom  to  the  sulphite  mill 
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herein  mentioned  with  the  necessary  appliances  and  equi^nnent 
for  the  purpose  of  manufacturing  and  transmitting  electric  power 
for  the  operation  of  such  sulphite  mill  and  equipped  said  mill  with 
electric  motors  and  other  appliances  and  equipment  for  the  pur- 
pose of  using  such  power  in  the  operation  of  the  mill. 

Eighteenth.  During  the  year  1902,  at  the  time  of  the  con- 
struction of  said  power  plant  and  power  house,  new  steel  bulk- 
heads were  constructed  at  the  southerly  or  westerly  end  of  the 
said  1867  dam  in  place  of  the  bulkheads  theretofore  existing  in 
said  dam,  with  two  openings,  each  thirty-five  feet  wide,  for  the 
use  of  the  Battle  Island  Paper  Company  in  the  operation  of  its 
power  plant;  and  that  thereafter  the  Battle  Island  Paper  Com- 
pany drew  water  through  said  openings  for  the  operation  of  its 
power  plant  and  sulphite  mill.  The  Battle  Island  Paper  Com- 
pany commenced  work  on  said  new  bulkheads  in  April  or  May, 
1902,  and  completed  the  same  during  said  year,  under  a  contract 
made  and  executed  with  the  State  of  New  York  on  or  about  June 
3,  1902,  introduced  in  evidence  in  this  case  as  Exhibit  "  J  " 
under  which  said  company  received  from  the  State  the  sum  of 
$6,199.50  for  or  toward  the  construction  of  said  bulkhead,  the 
cost  of  the  same  in  excess  of  the  amount  provided  by  said  contract, 
amounting  to  $3,282.75,  being  borne  by  the  Battle  Island  Paper 
Company.  That  this  work  was  performed  under  and  by  virtue 
of  chapter  594  of  the  Laws  of  1902,  which  contained  the  following 
language  relating  thereto:  "Six  thousand  six  hundred  dollars, 
or  so  much  thereof  as  may  be  necessary  for  constructing  steel  bulk- 
heads at  the  west  end  of  the  Battle  Island  or  Braddock's  dam." 

The  two  twenty-foot  openings  in  the  bulkhead  at  the  easterly 
end  of  the  dam  were  not  changed. 

Nineteenth.  From  the  time  of  the  completion  of  said  sulphite 
mill  and  hydraulic  power  plant  in  the  year  1902,  down  to  the 
time  of  the  appropriation,  on  or  about  the  25th  day  of  July, 
1912,  of  the  lands  and  pr^nises  upon  which  said  hydraulic  power 
plant  was  situated,  the  Battle  Island  Paper  Company  operated 
said  sulphite  mill  in  the  production  of  sulphite  pulp  using  the 
power  developed  at  said  hydraulic  power  plant  transmitted  as 
aforesaid  for  flie  operation  of  a  part  of  said  sulphite  milL 
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TtoetUieth.  For  many  years  prior  to  the  constmction  of  the 
said  1867  dam,  flash-boards  of  about  sixteen  inches  in  width  were 
placed  and  maintained  upon  the  crests  of  the  dam  ttieretofore 
existing  and  extending  each  way  from  Starch  Factory  island, 
being  placed  thereon  in  times  of  low  water,  to  increase  the  eleva- 
tion of  the  surface  of  the  ponds  above  said  dams. 

Twenty-first.  In  constructing  the  said  1867  dam,  the  crest  or 
coping  of  the  dam  was  provided  with  holes  in  which  to  |^ace  pins 
to  be  used  in  maintaining  flash-boards  thereon  and,  subsequent  to 
the  completion  of  said  dam,  flash-boards  of  about  sixteen  inches  in 
width  were  maintained  thereon  usually  during  a  period  of  each 
year  and  that  such  flash-boards  were  maintained  upon  said  dam 
during  a  period  of  each  year  for  more  than  twenty  years  next 
preceding  the  appropriation  of  the  property  of  the  Battle  Island 
Paper  Company  made  by  the  State  on  July  26,  1912.  Such 
flash-boards  were  placed  upon  said  dam  in  the  spring  or  summer 
when  the  water  commenced  to  get  low  for  the  purpose  of  increas- 
ing the  elevation  of  the  surface  of  tlie  pond  above  the  dam  and 
remained  upon  the  dam  until  carried  away  by  ice  and  floods  in 
the  following  winter  or  spring. 

Twentif-second.  In  or  about  the  year  1904,  the  State  of  New 
York  increased  the  elevation  of  the  permanent  masonry  crest  of 
the  said  1867  dam  to  the  extent  of  1.28  feet  to  an  elevation  of 
308.5  feet  (Barge  canal  datum).  The  appn^riation  of  moneys 
to  elevate  said  masonry  crest  was  made  by  chapters  899  and  600 
of  the  Laws  of  1903,  which  became  laws  one  month  and  seven 
days  after  the  Barge  Canal  Act  became  a  law. 

Twenty-third.  Ever  since  the  construction  of  the  Oswego  canal 
and  the  dams  and  structures  relating  thereto,  during  the  years 
1826  to  1828  until  the  filing  and  service  of  the  appropriation 
map  herein  in  1912,  the  Battle  Island  Paper  Company  and  its 
predecessors  in  title  have  been  in  the  actual  and  undisputed  and 
open  possession,  claiming,  under  and  by  virtue  of  written  instru- 
ments, title,  ownership  and  rights  of  possession  of  all  of  the  prop- 
erty and  premises  m^itioued  in  findings  five  and  six  hereof, 
including  the  location  of  the  Battle  Island  power  plant  and  powOT 
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house,  such  posBession,  title,  ownership  and  right  of  possession, 
however,  being  subject  to  the  right  of  the  State  to  maintain  the 
Oswego  canal  and  the  dams  as  constructed  and  maintained  b;  the 
State  and  the  rights  acquired  by  the  State  in  the  waters  of  the 
Oswego  river  for  the  use  of  the  Oswego  canal. 

Twenty-fourth.  From  the  time  of  the  COTistruction  of  its 
hydraulic  power  plant  and  sulphite  mill  in  1902,  the  Battle 
Island  Paper  Company  drew  water  through  the  aforesaid  open- 
ings in  the  southerly  or  westerly  raid  of  said  dam  from  the  pond 
above  the  same  as  it  was  maintained  by  said  dam  and  by  the  use 
of  flash-boards  and  with  the  permanait  addition  to  the  masonry 
crest  thereof,  as  hereinbefore  set  forth,  down  to  the  time  of  this 
appropriation  made  by  the  State  in  July,  1912,  for  the  purpose 
of  furnishing  power  for  the  operation  of  said  sulphite  mill. 

Twenty-fifth.  Under  and  in  pursuance  of  chapter  147  of  the 
Laws  of  1903,  the  State  Engineer  and  Surveyor,  on  or  about 
July  2,  1912,  for  the  purpose  of  appropriating  certain  lands, 
structures  and  waters  of  the  Battle  Island  Paper  Company,  which 
in  his  judgment  were  necessary  for  the  use  of  the  improv^nent  of 
the  Oswego  canal  and  for  the  purposes  of  the  work  and  improve- 
ment authorized  by  said  act,  made  a  survey  and  map  of  said 
lands,  structures  and  waters  and  annexed  thereto  his  certificate 
and  filed  such  map,  and  survey  and  certificate  in  his  office,  whidi 
map,  survey  and  certificate  were  designated  aa  contract  No.  37, 
parcel  No,  4103.  That  a  duplicate  copy  of  such  map,  surv^  and 
certificate  was  thereafter  filed  as  required  by  law,  and  on  or  about 
July  25,  1912,  the  Superintendent  of  Public  Works  served  upon 
the  Battle  Island  Paper  Company  a  notice  of  the  filing  and  of  the 
date  of  filing  of  such  map,  survey  and  certificate,  a  copy  of  which 
map,  survey  and  certificate  was  annexed  to  said  notice  and  on  or 
about  July  25,  1912,  the  Superintendent  of  Public  Works  caused 
a  duplicate  copy  of  such  notice  with  affidavit  of  due  service 
thereof  on  the  Battle  Island  Paper  Company  to  be  recorded  in  the 
books  used  for  recording  deeds  in  the  office  of  the  county  clerk  of 
08W^;o  county,  where  the  lands  described  were  situated. 

That  the  property  thereby  appropriated  was  described  upon 
said  map  as  follows: 
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"The  right,  title  and  interest  (if  any)  of  the  Battle  Island 
Paper  Co.  to  all  that  tract  or  parcel  of  land  situate,  lying  and 
being  a  part  of  Lot  No.  46  of  the  original  Town  (rf  Hannibal, 
now  Town  of  Granby,  County  of  Oawego,  State  of  New  York, 
and  particularly  described  as  follows:  Beginning  at  a  monu- 
Biented  point  said  point  being  56°  15'  50"  W  949.41'  from  the 
monumented  Base  Line  Sta.  831  +  16.31  and  S.  30°  1^'  11" 
E  911.61'  from  the  mraumented  offset  line  180'  East  of  the 
Center  Line  of  the  Improved  Oswego  Canal  Sta.  824  +  61.29; 
thence  N  86"  56'  46"  W  49.00'  to  a  monumented  point;  thence 
S  67°  06'  14"  W  107.90'  to  a  monumented  point;  thence  S.  22° 
29'  21"  E  28.03  to  a  monumented  point ;  thence  S  42°  34'  04"  W 
265.45'  to  a  monumented  point;  thence  S  51"  15'  29"  W  135.46' 
to  a  monumented  point;  dience  S  53°  26'  44"  W.  131.47'  to  a 
monmnaited  point  in  the  c«iter  line  of  the  Starch  Factory  Road ; 
thence  along  the  Center  Line  of  the  Starch  Factory  Eoad  S  87" 
26'  44"  W  237.72*  to  a  monumented  point  in  the  property  line 
between  James  V,  Washburn  and  the  property  herein  described; 
thence  along  said  property  line  N  21°  15'  46"  W  300'  more  or 
lees  to  a  point  on  the  edge  of  the  Oswego  River ;  thence  along  the 
edge  of  the  Oswego  River  about  169.6'  to  a  point  in  the  properly 
line  between  James  V.  Washburn  and  the  property  herein 
described,  thence  along  said  property  line  S  21°  15'-46"  E  148.5' 
more  or  less  to  a  monumented  point;  thence  along  the  property 
line  between  James  V.  Washburn  and  the  property  herein  described 
N  82"  30'  14"  E  224.40'  to  a  monumented  point;  thence  along 
the  property  line  between  James  V.  Washburn  and  the  property 
herein  described  N  6°  25'  16"  W  97.6'  to  a  monumented  point; 
thence  continuing  along  said  property  line  N  6"  25'  16"  W  4' 
more  or  less  to  a  point  on  the  edge  of  the  Oswego  River;  thence 
along  the  edge  of  the  Oswego  Kiver  about  430'  to  a  point  41.34' 
west  of  the  Crest  Line  of  Battle  Island  Dam;  thence  N  2"  44' 
14"  E  96.2  +  or  — parallel  to  and  41.34'  west  of  said  Crest 
Line  of  Battle  Island  Dam  to  a  point;  thence  S  86"  56'  46"  E 
61.69'  to  a  point;  thence  S  2°  44'  14"  W  108.25'  paralld  to  and 
20.25'  east  of  the  Crest  Line  of  Battle  Island  Dam  to  the  point 
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of  beginning  and  eontaining  2  and  504/1000  Acres  of  land,  more 
or  less.  Being  a  part  of  the  same  property  conveyed  by  tbe 
Solvay  Process  Co.  to  the  Battle  Island  Co.  September  14,  1901, 
and  recorded  in  Osw^o  County  Clerk's  OfGce  in  Book  238  of 
Deeds,  Page  534.  This  appropriation  covers  merely  lands,  water 
rights  (if  any),  buildings  and  other  structures;  all  fixtures, 
machinery  or  appart^iancea  which  may  be  deemed  as  fairly 
removable  remain  the  property  of  the  owner  and  subject  to  his 
disposition." 

Twenty-sixth.  By  said  appropriation,  the  Battle  Island  Paper 
Company  was  permanently  deprived  of  lie  nee  and  enjoyment 
of  the  water  power  and  water-power  rights  appurtenant  to  the 
said  property  of  said  company  on  the  westerly  or  southerly  side 
of  the  Osw^o  river. 

Twenty-seventh.  TTpou  its  petition  duly  filed  in  the  District 
Court  of  the  United  States  in  and  for  the  Northern  District  of 
New  York,  the  Battle  Island  Paper  Company  was  duly  adjudi- 
cated a  bankrupt  by  a  decree  of  said  court,  dated  on  the  25th  day 
of  May,  1914,  and  duly  filed  with  the  clerk  thereof,  and  a  certified 
copy  of  which  was  dnly  filed  and  recorded  in  the  otBee  of  the 
clerk  of  the  county  of  Oswego,  on  the  28th  day  of  July,  1914. 

Twenty-eighth.  Thereafter,  such  proceedings  were  duly  had  in 
the  United  States  District  Court,  in  and  for  the  Northern  District 
of  New  York,  that  Charles  N.  Bulger,  David  F.  Costello  and 
Nelson  P.  Bonney  were,  on  the  10th  day  of  July,  1914,  duly 
appointed  trustees  of  the  estate  of  said  Battle  Island  Paper  Com- 
pany, bankrupt,  and  such  appointment  duly  approved  by  an  order 
made  by  said  court  and  duly  filed  in  the  office  of  the  clerk  thereof, 
and  a  certified  copy  of  said  order  was  duly  filed  and  recorded  in 
the  office  of  the  clerk  of  the  county  of  Oswego  on  the  25th  day  of 
July,  1914. 

Ttveniy^inth.  Upon  their  appointment  as  trustees,  as  afore- 
said, on  the  10th  day  of  July,  1914,  said  Charles  N.  Bulger, 
David  F.  Costello  and  Nelson  P.  Bonney  duty  qualified  aa  such 
trustees  1^  entering  into  bond  to  the  United  States  in  the  sum 
required,  with  sureties  duly  approved  by  the  court,  conditioned 
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for  the  faithful  performance  of  their  official  duties,  which  bond 
was  duly  filed  in  the  office  of  the  clerk  of  eaid  court,  and  a  cer- 
tified copy  thereof  waa  duly  filed  and  recorded  in  the  office  of 
the  clerk  of  the  county  of  Oswego  on  the  25th  day  of  July,  1914, 
and  that  said  Charles  If.  Bulger,  David  F.  Coatello  aud  Nelson 
P.  Bonney  duly  accepted  such  truat  and  entered  upon  their 
duties  as  such  trustees. 

Thirtieth.  Upon  their  appointment  and  qualification  as  afore- 
said, said  Charles  N.  Bulger,  David  F.  Costello  and  Nelson  P. 
Bonney,  as  such  trustees,  succeeded  to  and  became  vested  with 
the  title  to  the  property  and  assets  of  said  Battle  Island  Paper 
Company  and  all  rights,  claims,  demands  and  causes  of  action 
against  the  State  of  New  Tork,  including  this  claim,  as  of  the 
date  of  adjudication  of  bankruptcy  on  May  25,  1914,  and  there- 
after an  order  was  duly  made  by  the  Board  of  Claims  of  the  State 
of  New  York  on  the  6th  day  of  October,  1914,  whereby  this 
claim  theretofore  filed  by  Battle  Island  Paper  Company,  claimant, 
against  State  of  New  York,  was  continued  in  the  name  of  Charles 
N.  Bulger,  David  F.  Costello  and  Nelson  P.  Bonney,  as  trustees 
in  bankruptcy  of  the  Battle  Island  Paper  Company  and  said 
trustees  were  substituted  as  claimants  in  the  place  and  stead  of 
the  Battle  Island  Paper  Company  without  prejudice  to  any  of 
the  proceedings  already  had,  and  said  order  further  provided 
that  said  notice  of  claim  might  be  deraned  to  contain  appropriate 
allegations  as  to  the  appointment  of  said  trustees  in  bankruptcy, 
and  their  substitution  as  claimants. 

Thirty-first.  The  claim  of  the  claimants  herein  has  never  been 
submitted  to  any  other  tribunal  or  officer  for  audit  or  determina- 
tion, nor  has  said  claim  or  any  part  thereof  ever  been  assigned. 

Thirty^eeond.    The  court  has  viewed  the  premises. 

Thirty-third.  That  the  natural  fall  or  slope  in  the  Oswego 
river  between  the  upper  and  lower  limits  of  lines  of  claimant's 
preanises  was  and  is  not  to  exceed  three  feet 

Thirty'fovrth.  That  the  natural  fall  or  slope  of  the  river 
between  the  upper  and  lower  limits  of  claimant's  premises  avail- 
able for  power  purposes  was  and  is  not  to  exceed  three  feet 
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Thirty-fifth.  That  the  work  of  co&stmeting  the  Oswego  canal 
was  begun  on  or  about  July  4,  1826;  the  canal  was  comj^etecl 
OQ  or  about  December  10,  1828,  and  formally  opaied  on  or  about 
April  28,  1829. 

TUriy-sixtK.  That  when  the  State  built  the  1826-1828  dam 
it  left  openings  therein  which  enabled  the  owners  of  said  Mann 
mill  to  c(mtinue  to  draw  from  the  State  dam  water  for  power 
purposes  in  the  aforesaid  Mann  mill,  and  after  the  construction 
of  the  original  Oaw^o  canal  and  the  1826-28  dam  the  Mann 
mill  continued  until  some  time  prior  to  the  year  1867  to  take  and 
draw  water  for  power  purposes  from  said  dam. 

Thirty-seventh.  That  in  the  year  1867  or  prior  thereto  both 
of  the  aforesaid  mills  were  destroyed  and  no  waters  were  drawn 
from  thei  State  dam  on  the  westerly  side  for  power  purposes  from 
1867  to  1902. 

Thirty-eighth.  That  the  so-called  1828  canal  dam  was  built  for 
the  purpose  among  other  things  of  improving  and  maintaining 
the  navigability  of  the  Oswego  river  for  a  considerable  distance 
to  the  south  of  said  dam,  to  wit,  for  over  two  miles  to  a  point 
in  the  vicinity  of  the  lower  Fulton  falls. 

Thirty-Tiinth.  That  the  1828  canal  dam  backed  up  the  water 
of  the  river  for  a  considerable  distance  south  of  said  dam,  to  wit, 
for  more  than  two  miles  to  a  point  near  the  lower  Fulton  falls, 
raising  the  water  of  the  river  above  its  natural  elevation  and 
flooding  the  upland  of  numerous  riparian  owners. 

Fortieth.  That  the  1828  canal  dam  rendered  available  on 
claimant's  premise  a  considerably  greater  head  than  was  avail- 
able within  the  limits  of  claimant's  property  prior  to  the  building 
thereof. 

Forty-first.  That  the  1828  canal  dam  rendered  available  mi 
claimant's  premises  a  greater  head  than  was  available  or  existed 
thereon  prior  to  the  building  of  said  dam  by  the  State. 

Forty-second.  That  the  1828  canal  dam  and  pond  were  main- 
tained by  the  State  as  part  and  parcel  of  the  Oswego  canal  con- 
tinuously and  without  interruption  from  about  December  10, 
1828,  to  the  year  1867  when  it  was  superseded  1^  a  stone  dam 
located  500  feet  farther  north. 
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Forty-third.  That  no  use  ■waa  made  on  claimant's  premises  or 
on  the  westerly  side  of  the  river  of  the  water  of  the  river 
impounded  by  said  dam  from  1867,  when  the  new  stone  dam 
was  built,  until  about  the  year  1902,  following  the  construction 
by  claimant  of  its  hydro-electric  power  plant 

Forty-fourth.  That  at  the  time  of  the  appropriaticm,  to  wit, 
July  25,  1912,  there  existed  in  the  westerly  bulkhead  of  said 
dam  two  35-foot  openings  wherein  wei-e  Installed  ten  head  gates 
with  a  elear  opening  of  at  least  64.85  feet,  affording  1,778.2 
square  feet  of  op^iing  for  the  passage  of  water,  below  elevation 
308.5  (Barge  canal  datum). 

Forty-fifth.  That  the  result  of  raising  the  permanent  crest  of 
the  1867  dam  as  in  the  foregoing  findings  set  forth  was  to  raise 
and  maintain  the  pool  of  said  dam  at  a  higher  elevation  than 
resulted  from  the  maintenance  of  the  1828  and  1867  canal  dama 
and  to  flow  bact  the  water  on  the  upland  of  upper  riparian 
owners  beyond  the  limits  flowed  by  the  1828  and  1867  canal 
dams. 

Forty-sixth.  That  the  State  maintained  flash-boards  <hi  the 
State  canal  dams  only  during  the  season  when  the  canal  waa 
open  to  navigation,  but  said  flash-boards  usually  remained  on  until 
taken  away  by  ice  or  high  water. 

Forty-seventh.  That  flash-boards  were  never  put  on  or  main- 
tained upon  the  State  dam  by  or  at  the  instance  of  claimant  ir 
its  predecessors  in  title,  or  otherwise  than  by  the  State  as  an  aid 
to  navigation. 

Forty-eighth.  That  after  the  date  of  the  appropriation  made 
by  the  State  by  map  No.  4103,  to  wit,  from  July  2S,  1912,  to 
February  21,  1914,  claimant  continued  to  occupy  the  appro- 
priated parcel  and  to  make  use  of  the  water-power  rights  and 
privil^ea  to  which  it  claimed  title,  the  value  of  which  it  se^ 
herein  to  recover. 

Forty-ninth.  Claimant  has  been  damaged  by  the  appropria- 
tion herein  in  the  sum  of  $149,350,  which  amount  is  arrived  at 
aa  follows: 

Stati  Deft.  Rift. —  Vol.  16        S 


by  Google 


18  State  Defaktuznt  Kepobts 

[Vol.  IS]  Court  of  CUinu 

1.  Harket  Value  of  Power  House  Property : 

(a)  Keaaonable    market   value    of    claimant's 
water-power  rights $90,000 

(b)  Beasonable  market  value  of  power  house 
equipment,  less  salvage  of  $1,760 45,000 

(c)  Reasonable  market  value  of  real  estate. .  50 

2.  Consequential  Damages: 

(a)  Transmission   line 2,300 

(b)  Installing  change  of  equipment  at  sulphite 

mill  for   Niagara   power 12,000 

Total  damages $149,300 

Fiftieth.  That  the  value  of  the  claimant's  use  of  the  property 
between  the  date  of  the  appropriation,  July  25,  1012,  and  Feb- 
ruary 21,  1914,  the  date  on  which  claimant  censed  to  use  the 
property,  is  of  a  reasonable  value  substantially  equal  in  amount 
to  the  interest  on  the  award  herein  during  that  length  of  tiraei. 

CoNCLnsioNs  OF  Law 

I.  The  Oswego  river  is  non-navigable  in  law, 

II.  At  the  time  of  the  granting  of  lot  46  of  the  town  of 
Hannibal  by  patent  to  Lieutenant  Philip  Conine  (Exhibit  8), 
the  State  of  New  York  held  the  proprietary  estate  in  such  lands 
in  fee. 

III.  The  title  to  the  premises  designated  as  lot  46  of  the  town 
of  Hannibal  conveyed  by  the  State  to  Lieutenant  Philip  Conine 
by  said  patent  (Exhibit  8)  extended  to  the  center  of  the  Oswego 
river, 

IV.  At  the  time  of  the  appropriation  herein,  on  July  25,  1912, 
the  Battle  Island  Paper  Company  was  the  owner  of  premises 
comprising  a  part  of  said  lot  46  of  tlie  town  of  Hannibal,  as 
mentioned  in  iindings  of  fact  numbered  £ve  and  six  herein, 
adjacent  and  bounded  upon  the  Osw^o  river,  and  its  title  thereto 
extended  to  the  center  of  said  river. 

V.  By  the  filing  and  service  of  the  appropriation  map  and 
notice  herein,  the  State  has  taken  and  appropriated  the  real 
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property  described  particularly  upon  such  appropriation  map, 
and  all  the  riparian  rights  appurtenant  thereto  of  the  Battle 
Island  Paper  Company  and  deprivedthe  said  company  and  these 
claimants  of  the  use  and  enjoyment  of  the  wata-  power  and  watei^ 
power  rights  appurtenant  to  the  property  of  the  Battle  Island 
Paper  Company  at  the  westerly  or  southerly  end  of  the  Battle 
Island  dam. 

VI.  The  claimants  are  entitled  to  the  amount  of  depreciation 
resulting  from  the  appropriation  herein,  in  the  value  of  the  fix- 
tures, machinery  and  appurtenances  of  the  Battle  Island  Paper 
Cmnpany  power  plant  deemed  to  he  fairly  removable  and  not 
appropriated. 

VII.  The  claimants  are  wititled  to  the  amount  of  the  deprecia- 
tion resulting  from  the  appropriation  herein,  in  the  value  of 
the  electric  transmission  line  and  appurtenances  and  equipment, 
extending  from  the  power  plant  appropriated  herein,  to  the  Battle 
Island  sulphite  mill. 

VIII.  That  as  against  the  State  claimants  possess  no  right 
to  the  continuance  or  to  the  continued  maintenance  of  the  existing 
two  thirty-five-foot  openings  in  the  west  end  of  the  State  dam. 

IX.  That  as  against  the  State  claimants  possess  no  legal  right 
to  additional  openings  or  greater  or  wider  openings  in  the  dam 
than  were  left  in  the  dam  by  the  State  when  it  was  constructed  in 
1867. 

X.  That  as  against  the  State  claimants'  rights  to  openings 
in  the  said  dam  are  limited  to  the  openings  left  in  the  1SG7  dam 
by  the  State,  to  wit,  two  openings,  one  19.80  and  the  other  18.92 
feet  wida 

XI.  That  as  against  the  State  claimants  possess  no  right  or 
title  to  the  increase  in  the  crest, elevation  of  said  dam  eflfected 
in  1904  when  the  crest  was  raised  1,28  feet. 

XII.  That  as  against  the  State  claimants'  rights  are  limited 
to  the  use  of  the  water  of  the  river  at  the  head  available  with 
the  crest  of  the  dam  at  307.22  Barge  canal  datura'. 

XIII.  That  as  against  the  State  claimants'  rights  are  limited 
to  the  use  at  the  head  rendered  available  by  the  1867  dam  with 
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creet  at  307.22  Barge  canal  datum  of  so  much  of  one-half  of 
the  surplus  water  of  the  river  as  will  pass  through  the  two  open- 
ings in  the  bulkhead  of  said  dam,  to  wit,  one  18.92  and  the  other 
19.80  feet  wide. 

XIV.  Claimants  have  been  damaged  by  the  appropriation 
herein  in  the  sum  of  $149,350,  with  interest  thereon  from  Feb- 
ruaiy  21,  1914. 

XV.  That  the  value  of  the  claimants'  nse  of  the  property 
between  the  date  of  the  appropriation,  July  25,  1912,  and  Feb- 
ruary 21,  1914,  the  date  on  which  claimants  ceased  to  use  the 
property,  is  equal  in  amount  to  the  interest  on  the  award  herein 
during  that  length  of  time. 

Febd  M.  Ackebson, 

Thob.  F.  Fennbll, 

Judges  Court  of  Claims. 

AcKEESON,  p.  J. —  On  the  25th  day  of  July,  1912,  the  State 
of  New  Yoii  appropriated  for  the  purposes  of  Barge  canal  con- 
struction two  and  one-half  acres  of  land  belonging  to  the  Battle 
Island  Paper  Company  at  the  westerly  end  of  the  Battle  Island 
dam  across  the  Oawogo  river  in  the  county  of  Oswego. 

Said  company  purchased  this  property  about  the  year  1901. 
It  thereafter  erected  a  power  house  upon  the  same  and  at  the 
date  of  the  appropriation  this  power  house  was  furnishing  electric 
power  to  the  said  company's  sulphite  mill  located  about  a  mile 
southerly  therefrom  and  on  the  opposite  side  of  the  river,  by 
means  of  a  transmission  line. 

The  said  Battle  Island  Paper  Company  continued  to  use  said 
property  appropriated  until  February  1,  1914,  The  State  has 
entirely  destroyed  the  water  power  which  the  said  claimant  was 
using  at  the  said  Battle  Island  dam  by  raising  the  crest  of  the 
Hinetto  dam  below  Battle  island  so  that  it  backs  the  water  up  to 
and  over  the  crest  of  the  Battle  Island  dam. 

The  daimani  contends  that  it  has  been  damaged  to  a  very  large 
amount  by  this  appropriation.  It  contends  that  the  title  to  its 
property  extended  to  the  center  of  the  Oswego  river  and  that  it 
was  in  possession  of  very  valuable  water  rights  which  have  been 
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taten  by  the  State.  That  it  possessed  a  valuable  power  plant  and 
transmission  line  which  have  become  practically  valueless  and 
that  its  sulphite  mill  by  reason  of  losing  this  electric  power  also 
was  thereby  greatly  depreciated  in  valua 

Snbsequent  to  the  appropriation  by  the  State  and  the  filing 
of  the  claim  herein  the  Battle  Island  Paper  Company  was  adjudi- 
cated a  bankrupt,  and  Charles  N.  Bulger,  David  F.  Costello  and 
Nelson  P.  Bonney  as  trustees  in  bankruptcy  for  said  company 
were  duly  substituted  as  claimants  herein  and  authorized  to  prose- 
cute said  claim. 

After  a  careful  examination  of  the  testimony  in  this  case,  and 
of  the  law  applying  to  the  facts  as  therein  set  forth,  I  have 
reached  the  following  conclusions: 

First.  The  patent  of  July  1,  1791,  from  the  State  of  New 
York  to  Lieutenant  Philip  Conine  of  lot  46,  which  included  the 
premises  herein  in  question,  conveyed  title  to  the  center  of  the 
Oswego  river.  Varick  v.  Smith,  ■  9  Paige,  546 ;  Fulton  L,,  H. 
&  P.  Co.  V.  State,  62  Misc  Rep.  189 ;  200  N.  T.  400. 

Second.  At  the  time  of  the  appropriation  herein  a  portion  of 
the  property  vested  in  Lieutenant  Conine  by  the  above  mentioned 
patent  of  1791  had  r^ularly  through  various  mesne  conveyances 
passed  to  this  claimant.  Such  was  the  property  appropriated 
by  the  State  at  the  westerly  end  of  the  Battle  Island  dam.  The 
claimant  held  the  fee  of  that  property  and  was  vested  with  the 
ordinary  rights  of  a  riparian  owner  on  that  river  which  included 
the  bed  of  the  river  and  the  use  of  the  water  to  the  center  of  the 
stream  subject,  however,  at  this  point  in  question  to  such  rights 
as  the  State  had  theretofore  acquired  when  it  constructed  the 
old  Osw^o  canal. 

It  had  the  right  to  maintain  its  power  house  at  that  place,  and 
the  evidence  concerning  the  intention  of  the  State  to  appropriate 
the  land  on  which  the  power  house  was  situated  at  about  the  time 
the  Oswego  canal  was  built  by  including  such  land  in  the  triangle 
formed  at  that  place  by  an  alleged  blue  line  as  get  forth  on  the 
Holmes  Hutchinson  map  of  1834  is  so  indefinite,  vague,  uncertain, 
and  based  on  so  much  hearsay  and  speculation  that  any  presump- 
tion in  favoT  of  the  State  as  to  title  based  on  such  evidence  is 
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entirely  overcome  by  the  long  list  of  conveyances  of  said  proper^ 
to  claimant's  grantors  extending  over  a  century,  none  of  which 
allude  to  the  supposed  appropriation  by  the  State,  and  under 
which  conveyances  said  grantors  have  been  in  cMitinued  posses- 
sion and  occupancy  of  said  property  -without  ever  having  their 
right  challenged  by  the  State.  And  during  all  of  that  time  they 
have  been  using  the  water  power  there  to  a  greater  or  less  extent 
except  from  about  1867  to  1903. 

Third.  It  is  to  be  concluded,  therefore,  that  claimant  is  the 
owner  of  said  power  house  property ;  that  such  ownership  of  the 
land  adjoining  the  river  at  that  point  carries  with  it  title  to  the 
bed  of  the  river  to  the  center  line  of  the  river  lees  that  portion 
of  the  bed  at  least  on  which  the  State  erected  its  dam. 

Fourth.  That  such  ownership  by  claimant  and  its  predecessors 
carried  with  it  the  use  of  one-half  of  the  flow  of  the  Oaw^o 
river  at  that  point.  That  claimant,  therefore,  was  entitled,  at 
the  date  of  appropriation  herein,  to  the  use  of  one-half  of  the  flow 
of  the  Oswego  river  opposite  their  said  premises  less  the  amount 
theretofore  appropriated  by  the  State  for  the  Oswego  canal. 

That  whatever  land  and  water  was  taken  by  the  State  for  the 
purposes  of  the  Oswego  canal  at  this  point  was  evidently  taken 
under  the  State's  power  of  eminent  domain,  as  the  State  now 
concedes  in  its  brief  herein  (p.  20)  and  not  under  and  by  virtue 
of  its  sovereign  power  to  improve  navigation  in  the  Oswego  river. 
Such  land  and  water  could  not  be  taken  by  the  State  then,  there- 
fore, nor  at  the  present  time  for  such  a  purpose  without  making 
just  compensation  to  the  riparian  owner.  The  important  ques- 
tion, therefore,  presents  itself  at  this  point, —  What  amount  of 
water  was  taken  from  claimant's  predecessor  in  title  for  the  old 
Oswego  canal  and  what  compensation  was  made  to  the  owner 
therefor  ? 

In  determining  that  question  it  is  necessary  to  examine  the 
history  of  the  State's  connection  with  this  dam  and  property  in 
question. 

Prior  to  the  construction  of  the  Oswego  canal  in  1828  a  dam 
extended  from  Starch  Factory  island  to  claimant's  premises  and 
a  saw  mill  was  then  located  there. 
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Some  time  after  1841  and  prior  to  1867,  the  Reynolds  saw  mill 
was  located  practically  where  the  power  honse  ie  now  and  was 
run  by  watex  impounded  by  the  dam  existing  there  prior  to  the 
dam  of  ISe^. 

A  mill  race  was  thereafter  built  connecting  the  pool  above  the 
dam  with  saw  mills  below  known  as  the  Hann  and  Washburn 
mills.  All  of  these  mills  were  operated  with  water  drawn  from 
the  dam. 

There  is  no  evidence  as  to  the  elevation  of  the  old  dam  between 
the  island  and  claimant's  property  or  as  to  the  amount  of  water 
drawn  from  the  pool  above  this  dam  for  the  uae  of  the  mill* 
above  mentioned. 

With  conditions  as  aforesaid  the  State  constructed  the  Oswego 
canal  pursuant  to  chapter  279  of  the  Laws  of  1824  during  the 
years  of  1826  and  1828.  In  so  doing  it  built  a  wood  crib  dam 
with  a  crest  elevation  of  807.22  Barge  canal  datum  from  Starch 
Factory  island  to  the  easterly  shore  of  the  river.  It  probably  util- 
ized the  wing  dam  extending  from  Starch  Factory  island  to  the 
wcsteriy  shore  of  the  river  which  was  probably  brought  to  the 
same  elevation.  These  dams  were  thereafter  maintained  and 
owned  by  the  State.  These  dams  constructed  there  by  the  State 
pursuant  to  law  fnun  1826  to  1828  backed  the  water  up  the 
river  for  between  two  and  three  miles, —  far  south  of  claimant's 
up-stream  line,  and  flooded  the  property  of  numerous  owners  up 
stream.  Thereby  the  State  rendered  available  on  claimant's  prop- 
er^ a  much  greater  head  of  water  than  claimant's  predecessors 
theretofore  enjoyed  and  a  much  greater  head  than  was  appui^ 
tenant  to,  or  lawfully  available  upon  that  property, 

That  pursuant  to  chapter  470  of  the  Laws  of  1865,  the  old 
dams  of  1828  were  replaced  in  1867  by  a  stone  dam  north  of  the 
old  dams  adjac«it  to  the  mills  of  Van  Buren  on  the  east  and 
Reynolds  on  the  west  at  the  same  elevation  as  the  1828  dam, 
viz.,  307.22  Baige  canal  datum.  When  the  State  constructed 
this  dam  it  built  two  opesiings  or  bulkheads  in  the  westeriy  end 
of  the  dam,  one  19.80  feet  and  the  other  18.92  feet  wide. 

No  use  was  ever  made  of  the  openings  in  the  westerly  end  of 
the  dam  from  1367  down  to  the  time  wh^i  the  claimant  bought 
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the  proper^  for  $8,000  and  built  its  power  house  in  1902;  and 
no  use  was  made  of  the  easterly  end  of  the  dam  after  the  Van 
Buren  mill  burned  in  1870, 

The  bulkheads  at  the  westerly  end  of  the  dam  were  enlarged 
after  claimant  parchased  the  property.  Chapter  594  of  the  Laws 
of  1902  at  page  1732  appropriated  $6,600  for  constructing  steel 
bulkheadfl  there  but  did  not  provide  for  enlarging  the  openingB. 
Thereafter,  the  Superintendent  of  Public  Works  let  the  work  of 
building  the  new  bulkheads  to  the  lowest  bidder  who  happened 
to  be  (strange  coincidence)  this  claimant  for  $6,199.50  and  a 
written  contract  was  entered  into  June  3,  1902.  Exhibit  J.  In 
that  way  the  bulkhead  openings  were  enlarged  practically  from 
two  twenly-foot  openings  aa  originally  built  to  two  thirty-five-foot 
openings  at  an  expense  of  over  $3,000  above  the  contract  price 
for  which  it  appears  claimant  has  never  been  reimbnrsed,  and  so 
far  as  the  evidence  shows  has  never  asked  to  be  reimbursed. 

By  chapters  599  and  600  of  the  Laws  of  1903  the  L^islature 
appropriated  $11,500  for  "raising  and  completing"  this  dam. 
Pursuant  to  these  last  mentioned  statutes  the  permanent  crest 
of  the  dam  was  raised  by  the  State  1.28  feet  in  1904  from  307.22 
feet  to  308.5  feet  Barge  canal  datum. 

It  may  be  here  noted  in  passing  that  these  chaptere  599  and 
600  of  the  Laws  of  1903  became  laws  May  14,  1903,  and  the 
Barge  Canal  Law  providing  for  the  canalization  of  the  Osw^jo 
river  became  a  law  April  7,  1903.  If  claimant's  theory  of  this 
case  is  correct,  therefore,  it  would  appear  that  immediately  after 
the  passage  of  the  Bai^  Canal  Act  the  Legislature  unwittingly 
took  steps  to  increase  claimant's  damage. 

It  will  be  readily  seen  therefore  that  the  water  power  enj(^ed 
by  claimant  on  this  property  at  the  date  of  the  appropriation  was 
far  greater  than  that  which  was  naturally  appurtenant  to  this 
property  before  the  State  intervened.  At  that  time  claimant's 
predecessor  in  title  could  only  construct  a  wing  dam  to  the  center 
of  the  river  and  although  such  predecessor  was  entitled  to  the 
use  of  the  full  one-half  flow  of  the  river  he  could  not  maintain 
a  head  of  water,  confined  as  he  legally  must  be,  to  his  own  prem- 
ises, of  more  than  two  and  six-tenths  feet.    And  even  if  he  could 
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have  utilized  the  entire  fall  from  the  head  to  the  foot  of  Brad- 
dock's  reef  he  could  have  only  secured  a  head  of  four  and  ninety- 
five  one-hundredths  feet. 

Now  upon  the  above  facts,  history,  and  legislation,  we  must 
find  whether  the  claimant  at  the  date  of  the  appropriation  was 
entitled  to  use  anything  more  and  had  a  property  right  to  the 
use  of  any  more  water  of  the  Oswego  river  at  this  point  than. 
could  pass  through  the  two  twenty-foot  openings  as  originally  con- 
structed in  the  1867  dam. 

It  is  clear  that  the  claimant  had  no  moral  right  to  anything 
more.  For  such  rights  enabled  it  to  develop  far  more  water 
power  at  that  point  than  was  ever  naturally  appurtenant  to  that 
property  before  the  State  appeared  on  the  scene.  It  is  not  strange, 
therefore,  that  the  able  and  lucid  reasoning  of  Judge  Rodenbeck 
in  the  Fulton,  Light,  Heat  and  Power  Case,  13  Court  of  Claims, 
285;  affd.,  200  N.  Y,  400,  also  clearly  demonstrates  that  the 
claimant  had  no  legal  right  to  anything  more  than  the  water 
that  could  be  drawn  through  the  two  twenty-foot  openings  in  the 
1867  dam  at  a  head  which  would  be  available  with  the  crest  ele- 
vation of  that  dam  at  307.22  Barge  canal  datum. 

It  must  be  assumed  in  view  of  the  facts  of  this  case,  and  in 
view  of  the  law  as  laid  down  in  the  case  last  above  cited  that 
these  openings  and  this  head  were  given  to  claimant's  predecessors 
in  title  by  the  State  in  lieu  of  other  or  different  compensation  for 
what  rights  the  State  acquired  there  and  took  possession  of  under 
its  rig^t  of  eminent  domain  as  being  necessary  for  the  proper 
construction  of  the  Osw^;o  canal.  The  rights  of  the  parties 
became  fixed,  and  in  the  absence  of  acts  of  the  State  still  further 
invading  the  rights  of  claimant  or  its  predecessors  in  the  water 
and  bed  of  the  Oswego  river,  neither  the  claimant  nor  its 
predecessors  would  be  or  could  be  entitled  to  further  benefits  from 
the  State. 

It  is  true  that  officers  of  the  State  have,  since  the  building  of 
the  1867  dam,  increased  for  claimant  both  the  amount  of  water  it 
could  use  and  the  head  at  which  it  could  use  such  water.  But 
in  such  increased  benefits  the  claimant  has  bad  nothing  more 
than  what  amountB  to  a  revocable  license  to  use;  they  never  could 
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develop  into  property  rights  aa  agaiiut  the  State;  and  the  State 
was  at  liberty  at  any  time  to  withdraw  such  increaaed  amount 
of  water  and  head  without  becoming  liable  in  damages  to  claimant 

It  Beems  clear,  therefore,  that  it  is  beyond  all  controversy  aa 
a  matter  of  law  upon  the  facta  in  this  case  that  the  only  vested 
interest  which  the  claimant  had  in  water  rights  at  the  Battle 
Island  dam  and  for  which  it  must  be  compensated  because  of 
the  appropriation  by  the  State,  was  the  right  to  draw  water 
through  the  two  twMity-foot  op^ings  in  said  dam  up  to  the 
capacity  of  such  openings,  provided  in  so  doin^  it  did  not  utilize 
more  than  one-half  of  the  surplus  of  the  flow  of  the  Oswego  rivCT 
not  needed  for  the  purposes  of  the  old  Oswe^  canal;  and  to  have 
the  crest  of  said  dam  maintained  at  an  elevaticm  of  not  less  tlian 
807.22  feet  Barge  canal  datum. 

Fifth.  Having  determined  what  openings  and  what  crest  ele- 
vation claimant  was  entitled  to  have  maintained  in  this  dam,  we 
now  come  to  the  question  of  the  value  of  the  water  power  that 
could  there  be  developed.  And  this  value  means  its  fair  and 
reasonable  market  value  as  between  a  willing  buyer  and  a  willing 
seller.  Aa  bearing  upon  this  proposition  we  have  the  evidence 
of  experts  of  such  market  value  at  the  date  of  the  appropriation. 
We  have  the  reasoning  and  figures  of  experts  showing  what 
amount  of  electrical  horse  power  could  be  created  by  the  full 
development  of  this  water  power.  Much  has  been  testified  to  as 
to  the  flow  of  the  river  and  the  fluctuations  in  flow;  of  the  hi^ 
head  incident  to  the  low  flow  and  the  low  head  incident  to  the 
high  flow;  of  the  days  and  weeks  that  the  electrical  machinery 
at  the  sulphite  mill  could  not  be  operated  because  sufficient  elec- 
trical power  could  not  be  produced  to  run  them ;  of  the  amount 
of  electrical  energy  that  It  would  take  to  operate  the  electrical 
machinery  in  the  sulphite  mill  by  experts,  some  of  whom  could 
tell  how  many  horse  power  it  took  to  run  a  machine  by  simply 
a  proc^  of  laying  on  of  hands;  and  then,  too,  the  volt  meter 
records  were  produced  and  also  the  watt  meter,  at  last,  was  per- 
mitted to  come  forth  from  its  hiding  place  and  offer  its  testimony. 
We  are  somewhat  embarrassed  by  the  fact  that  most  of  the  com- 
putations by  the  experts  were  made  upon  the  basis  of  the  present 
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flow  and  head  that  claimant  waa  permitted  to  use  for  some  yeara 
immediately  prior  to  the  appropriation.  But  after  making  allow- 
ance for  this  different  basis  of  calculation ;  after  reading  hundreds 
of  pages  of  testimony  relating  to  flow  and  head  and  load  factor, 
and  K,  W.  H.  and  E.  H.  P.  and  generators,  and  necessary  E.  H.  P. 
to  run  the  different  machines  in  the  sulphite  mill,  and  volt 
meters,  ammeters,  and  watt  meters,  and  human  meters  who  like 
Mnrray  can  measure  the  electric  energy  by  simply  placing  his 
hand  on  the  machine,  we  finally  reach  the  conclusion  that  the 
reasonable  market  value  of  claimant's  water-power  rights  with 
the  head  and  water  which  it  was  entitled  to  use  at  this  dam, 
making  allowance  for  the  temporary  additional  heads  created  by 
the  use  of  flash-boards,  was  the  sum  of  $90,000. 

Therefore  we  reach  the  amount  of  claimant's  damage  herein 
as  follows: 

1.  Market  Value  of  Power  House  Property: 

(a)  Water  power  rights $90,000  00 

(b)  Power    house     and     equipment    less 

salvage  of  $1,760 45,000  00 

(c)  Real  estate 50  08 

Total $135,050  08 

2.  Consequential  Damages: 

(a)  Transmission  line 2,300  00 

(b)  Installing    change    of    equipment    at 

sulphite  mill  |or  Niagara  power 12,000  00 

$14,300  00 


Total  damages $149,350  08 


We  are  not  unmindful  of  the  fact  that  many  other  things 
have  been  uiged  upon  our  attention  by  the  claimant  to  be  con- 
sidered in  computing  its  damages.  For  instance,  claimant 
produces  witnesses  who  tell  us  that  the  value  of  the  sulphite  mill 
was  $600,000  before  appropriation  and  only  $150,000  to  $325,000 
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(Curtis)  after  appropriation.  This  is  equivalent  to  saying  that 
the  value  of  this  water  power  to  claimant  was  from  $275,000  to 
$450,000.  Consequently  if  its  market  value  was  only  $135,050.08 
then  the  difference  between  that  amount  and  $275,000  for  instance 
of  $139,949.92  should  he  givem  to  the  claimant  as  consequential 
damages  to  its  sulphite  mill. 

But  on  the  other  hand  we  are  confronted  by  evidence  produced 
hy  the  State  that  at  the  date  of  the  appropriation  the  sulphite 
mill  was  a  losing  venture,  that  at  about  that  time  it  went  into 
bankruptcy,  that  it  never  manufactured  a  ton  of  pulp  at  a  profit, 
that  it  was  worth  just  as  much  after  the  appropriation  as  before, 
and  that  this  power  in  question  was  so  fluctuating  that  it  never 
could  he  used  at  a  profit  in  such  a  mill  and  was  in  every  way 
unsuitable  for  a  sulphite  pulp  mill. 

Again,  the  claimant  contends  that  this  power  plant  furnished 
it  about  500  electrical  horse  power  which  was  necessary  to  run 
the  electrical  machinery  at  said  sulphite  mill;  that  this  power 
most  now  be  supplied  by  substitute  power  of  some  kind ;  that  the 
only  such  power  now  available  is  Niagara  power,  which  would 
cost  claimant  at  least  about  $42.50  per  horse  power  per  annum, 
or  an  annual  outlay  of  about  $21,500.  That  claimant  is,  there- 
fore, entitled  to  the  value  of  its  physical  properties  at  the  power 
house,  including  the  power  housej  the  machinery  in  the  power 
house,  the  real  estate  connected  with  it,  the  transmission  line,  the 
cost  of  installing  a  change  of  equipment  at  the  sulphite  mill,  and 
such  sum  in  addition  as  when  put  at  interest  at  five  per  cent 
would  yield  an  annual  income  of  $21,500.  On  that  basis  the 
claimant's  damages  would  be  computed  as  follows: 
Power  house  and  equipment  less  salvage  on  machinery    $45,000 

Real  estate 50 

Transmission  line 2,300 

Cost  of  installing  change  of  equipment  at  sulphite  mill  12,000 
A  sum  which  put  at  interest  would  yield  an  annual 

inerane  of  $21,500 430,000 

Total $489,350 
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OT'  at  least  if  that  figure  is  too  high  the  computation  of  claimant's 

damages  should  he  made  as  follows: 

Beal  estate,  transmission  line,  and  power  house  and 
equipmrait  less  salvage  $47,350 

This  amount  deducted  from  $430,000  leaves 382,650 

This  sum  of  $382,650  added  to  the  cost  of  inatnlling  new 
equipmrat  at  the  sulphite  mill  of  $12,000  makes  a 
earn  of 894,650 

which  is  the  least  sum  that  could  he  given  to  claimant  which  would 
covet  the  damage  caused  to  it  by  this  appropriation. 

But  the  ohjection  to  this  method  of  computing  claimant's  dam- 
ages seems  to  he  as  follows ; 

The  power  taken  by  the  State  was  fluctuating  and  uncertain. 
This  instability  was  owing  to  the  fact  that  it  was  developed  hy 
water  power  of  a  low  and  fluctuating  bead.  Electrical  energy 
could  he  developed  hy  such  a  water  power  only  at  great  expense 
and  then  at  best  it  would  be  comparatively  small  in  volume  and 
uncertain  in  its  constancy.  That  between  such  a  power  and  the 
Kiagara  power  for  the  purposes  of  a  sulphite  mill  there  could  be 
no  comparison  because  of  the  greater  value  of  the  Niagara  power. 
That  while  the  Niagara  power  would  cost  more,  therefore,  than 
the  same  amount  of  power  from  the  power  house  in  question,  y^ 
it  was  an  entirely  different  power  and  had  a  great  deal  higher 
value  for  any  purpose. 

Again,  while  claimant  alleges  that  it  was  using  from  497  to 
515  electric  horse  power  at  its  sulphite  mill  it  is  clearly  estab- 
lished hy  the  evidence,  I  think,  that  it  was  using  much  less  than 
that.  Probably  not  over  300  to  350  electric  horse  power  and 
much  of  the  time  less  than  that. 

The  volt  meter  record  discloses  that  from  June,  1907,  to 
March,  1908,  the  daily  average  load  for  that  period  was  156 
electric  horse  power. 

The  graphic  meter  record  connected  with  the  watt  meter  tells 
us  that  such  daily  average  from  October,  1912,  to  October,  1913, 
was  210.3  electric  horse  power.     And  during  this  latter  period 
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the  mill  was  turning  out  45.2  tons  of  pulp  per  day,  which  was 
just  about  its  maximum  capacity. 

It  is  difficult  to  understand  how  after  these  volt  meter  and 
watt  meter  records  had  been  kept  for  years,  presumably  believed 
during  all  that  time  to  be  honest  records  of  the  output  of  power 
at  this  power  house,  that  as  soon  as  the  same  was  appropriated 
by  the  State,  or  soon  thereafter,  they  both  should  be  discarded 
as  being  totally  unrdiable  and  absolutely  of  no  value  in  deter- 
mining the  true  amount  of  electrical  energy  actually  developed 
by  this  water  power.  And  they  were  discarded  so  effectually 
that  but  a  very  small  portion  of  such  records  was  ever  resurrected 
notwithstanding  the  faithful  search  for  the  same  which  divers 
witnesses  confessed  they  had  made.  It  is  evidently  very  possible 
if  not  probable,  therefore,  that  the  claimant  never  used  at  its 
sulphite  mill  on  an  average  per  day  of  more  than  250  electric 
horse  power. 

If  claimant's  figures  are  correct  and  just  then  the  State  would 
be  compelled  to  pay  a  fabulous  sum  for  this  little  water  power. 
But  if  such  figures  are  correct  and  just,  then  the  State  should 
pay  it,  fabulous  or  not.  But  when  the  claimant  states  in  its 
verified  claim  herein  that  it  is  damaged  in  the  sum  of  $1,875,500 
because  the  State  has  taken  a  water  power  from  it  for  which  it 
paid  $8,000  eleven  years  previously,  our  curiosity  is  aroused  at 
the  catise  of  this  wonderful  growth  in  value. 

And  this  curiosity  still  remains  with  us,  notwithstanding  that 
after  the  witnesses  have  been  sworn,  and  the  exhibits  all  filed, 
and  the  property  inspected,  the  claimant  while  not  so  emphatic 
about  the  great  growth  in  value  here  still  insists  that  it  must  have 
$700,000. 

Verily,  this  is  a  growth,  in  comparison  with  which  the  bean 
stalk  of  the  Jack  and  the  Beanstalk  tale  of  our  childhood  days 
pales  into  insignificance.  A  growth  which  r«nind8  us  of  that 
passage  of  Scripture  found  in  the  sixth  verse  of  the  fourth  chapter 
of  Jonah,  where  we  read:  "And  the  Lord  God  prepared  a  gourd 
and  made  it  to  come  up  to  cover  Jonah,  that  it  might  be  a  shadow 
over  his  head,  to  deliver  him  from  his  evil  case.  So  Jonah  was 
exceeding  glad  because  of  the  gourd." 
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The  trouble  I  think  is  that  the  claimant  ia  trying  to  get  two 
Talue3  for  its  water  power.  Its  experts  compute  the  amount  of 
electric  horse  power  that  can  bo  developed  at  the  power  plant 
and  tell  us  that  has  a  yearly  market  value  per  horse  power  which 
amounts  to  a  earn  equal  to  the  annual  interest  at  S  per  cent  on 
from  $400,000  to  $500,000.  This  is  the  capitalized  value.  They 
then  proceed  to  tell  ua  that  the  value  of  the  sulphite  milt  with  the 
said  water  power  is  $600,000  and  without  it  from  $150,000  to 
1325,000.  They  claim  that  the  difference  ia  the  value  of  the 
sulphite  mill  before  and  after  the  appropriation  is  from  $275,000 
to  $450,000,  which  repreeeats  the  consequential  damages  to  the 
sulphite  mill  by  reason  of  the  appropriation.  But  it  ia  not  con- 
sequential damages  to  the  sulphite  mill  at  all,  but  simply  another 
way  of  estimating  the  value  of  the  water  power. 

In  estimating  the  value  of  this  water  power,  we  first  endeavor 
to  determine  what  it  has  been  able  to  furnish  the  sulphite  mill 
in  the  way  of  dectrical  energy  and  from  the  testimony  of  experts 
how  many  electric  horse  power  it  is  able  to  produce.  Then  the 
question  arises  what  is  that  worth  J  What  is  its  value  to  this 
sulphite  mill  i  What  is  ita  value  to  a  ground-wood  mill  ?  What 
is  its  value  to  a  generating  station  for  the  purpose  of  furnishing 
electrical  energy  to  a  distributing  company  for  lighting  and  power 
purposes  ?  What  is  the  market  value  of  a  water  power  of  such 
a  flow  and  head!  When  all  these  things  are  takoi  into  consider- 
ation, we  are  able  to  draw  from  them  all  together  with  still  other 
considerations  perhaps  the  market  value  of  this  water  power. 

If  we  should  use  the  claimant's  method  of  reasoning  we  migbt 
figure  like  this: 

A  water  power  which  can  develop  500  electric  horse 
power  for  the  purpose  of  furnishing  that  amount 
of  electrical  energy  to  a  distributing  company 

is  worth  $100,000 

To  a  sulphite  mill 200,000 

To  a  ground-wood  mill 75,000 
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Therefore,  according  to  claimant's  way  of  figuring,  the  water 
power  has  a  value  of  $375,000,  whereas  in  order  to  gPt  one  true 
value  of  the  water  power  instead  of  three  combined  values,  we 
divide  the  $375,000  by  three  and  have  $125,000  representing  the 
true  value  of  the  water  power  by  taking  an  average  of  its  value 
for  differemt  purposes. 

So  in  this  case,  the  average  value  claimant  places 
on  this  water  power  at  the  power  house,  exclud- 
iu  the  cost  of  the  power  house  and  proposed  ex- 
tension is  about    $400,000 

The  average  value  placed  on  the  same  power  at  the 

sulphite  mill  is  362,500 

These  added  together  give  us $762,500 

Which  divided  by  two  gives  ua $381,250 


The  average  of  these  two  values  which  would  be  all  that  claim- 
ant would  be  entitled  to,  on  its  own  figures,  for  the  water  power 
aloue.  Then  of  course  should  be  added  to  that  the  value  of 
claimant's  physical  properties  and  the  cost  of  installing  new 
equipment  at  the  sulphite  mill.  With  those  additions  to  the 
sura  above  mentioned  for  the  water  power  we  would  arrive  at  the 
correct  amount  of  the  award  herein  on  the  claimant's  own 
showing. 

But  we  consider  the  claimant's  valuation  too  high  and  far 
above  any  reasonable  market  valua  This  resulting  difference 
between  the  court's  final  determination  in  this  case  and  the  claim- 
ant's demand  for  damages  is  accounted  for  in  no  small  part 
because  of  the  claimant  proceeding  upon  an  erroneous  theory  as 
to  its  rights  as  against  the  State  in  the  matter  of  the  quantity 
of  water  and  the  head  it  was  entitled  to  at  the  Battle  Island 
dam. 

And  so  we  conclude  as  before  stated  that  the  fair 
and  reasonable  market  value  of  the  property  ap- 
propriated herein  on  July  25,  1012,  was $135,050 
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That  the  consequential  damages  to  which  the 
claimant  is  reasonably,  fairly  and  justly  entitled 
are: 

For  transmission  line $2,300 

For  installing  change  of  equipment  at  sulphite  mill  12,000 


Total  damsgea   $149,350 

Interest  on  this  award  should  only  be  computed  from  February 
21,  1914,  the  date  on  which  the  claimant  ceased  to  use  the  prop- 
erty. The  State  has  a  counterclaim  against  the  claimant  for 
$20,000  for  the  use  and  occupation  of  the  property  from  July  25, 
1912,  the  date  of  the  appropriation,  down  to  February  21,  1914. 
There  ia  no  dispute  about  claimant's  use  and  occupation  during 
this  time.  It  is  only  proper,  therefore,  that  the  interest  on  the 
award  during  this  period  should  be  offset  against  claimant's  use 
of  flie  proper^,  as  we  consider  they  are  fairly  equivalent.  Matter 
City  of  N.  Y.,  40  App.  Div.  281 ;  Matter  City  of  N.  T.,  59 
id.  603. 

FejarELj.,  J. —  To  reach  some  fundamental  bases  in  these 
Oswego  water  power  claims  it  is  necessary  to  go  back  to  the  very 
beginning  of  these  water  powers  and  the  beginning  of  the  Oswe^ 
canal  and  see  how  they  became  bound  up  with  each  other,  and 
what  respective  ri^ts  against  each  other  became  then  established. 

About  100  years  ago,  and  some  years  before  any  canal  work 
was  done,  the  State  had  a  general  survey  made  of  the  Oswego 
river  and  its  shores  to  ascertain  their  usability  for  canal  purposes. 
This  disclosed,  among  other  things,  many  rifts  or  rapids  of 
various  lengths,  and  usually,  on  the  head  of  each,  a  wing  dam. 
These  wing  dams  were  constructed  of  cribbing  and  ran  from  the 
Aore  line,  at  the  head  of  the  rapids,  out  into  the  stream  and 
slanted  diagonally  upatream.  The  mill  or  power  plant  was 
erected  at  the  shore  end  or,  in  some  instances  a  power  canal, 
called  a  headrace  or  flume,  was  carried  along  the  shore  toward  the 
foot  of  the  rapids,  and  the  water  there  spilled  back  into  the  river, 
Statb  Dept.  ItoT.— Vol.  16       S 
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thuB  getting  an  additional  head  about  equal  to  the  alope  in  the 
river  between  the  end  of  the  dam  and  the  place  where  the  waters 
were  returned  to  the  etream. 

It  ia  necessary  to  keep  in  mind  the  individual  water. power 
rights  of  the  riparian  owner,  just  before  the  State  interfered  with 
them,  and  to  what  extent  those  rights  might  have  been  developed, 
in  the  absence  of  such  State  interference. 

In  this  claim,  the  power  owner's  dam  extended,  in  a  slanting 
direction,  from  a  small  island  near  the  westerly  shore  downstream 
to  the  westerly  shore,  and  the  original  mill  was  located  at  the  shore 
end  of  the  dam. 

Into  this  situation  we  will  assume  the  State  entered  with  its 
canal  plans. 

What  were  the  State's  necessities  ?  First,  dama  to  make  slack 
water  navigation  levels  from  the  head  of  one  rapids  to  the  foot  of 
the  next  rapids  upstream.  Second,  lift  locks  to  get  boats  from 
one  river  level  to  the  next.  Third,  water  to  feed  the  canal  and 
locks  around  each  such  dam  and  rapids  or  other  non-navigable 
portion  of  the  stream.  The  first  required  dams  from  shore  to 
shore  with  gates  to  control  the  levels  of  the  river.  The  second 
required  a  canal  around  the  end  of  each  dam  and  alongside  of 
each  rapid  and  falls  or  other  obstruction  to  navigation,  and 
attending  from  the  upper  end  of  each  navigable  slack  water  pool 
to  the  lower  end  of  the  next  pool  above.  Sometimes,  a  shore 
canal  and  a  single  lift  lock  was  sufBcient.  Again,  a  long  rapida 
or  non-navigable  stretch  would  require  a  much  longer  canal  and 
more  than  one  lift  lock.  The  third  required  that  sufficient  water 
be  drawn  from  the  river  to  supply  the  canals  around  each  dam 
and  rapids  with  the  amount  of  water  necessary  to  keep  such 
canals  full,  to  provide  for  lockage  of  boats,  leakage  through  gates 
and  seepage  through  the  banks  of  the  canal.  It  will  be  observed 
here  that  practically  no  water,  other  than  that  which  escaped 
through  seepage,  was  taken  from  the  Oswego  river  by  these  "  by- 
pass" canals.  It  was  all  returned  to  the  river  and  the  river's 
flow  was  not  appreciably  affected  by  the  use  of  diverted  water  for 
the  canal.    It  is  true  each  power  owner's  flow  would  be  reduced 
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at  ilia  particular  dam  or  rapids  by  the  amount  of  water  actually 
deflected  around  eucli  dam  or  rapids.  Such  an  amount  of  water 
woqM  affect  the  power  owner  only  during  the  six  months'  naviga- 
tion season.  During  the  navigation  eeasoa,  thia  withdrawal  of 
vater  to  lock  boats  around  the  dama  and  rapids  would  not  materi- 
ally affect  the  power  owner  unless  he  was  using  or  could  use  hie 
full  one-half  of  the  flow  of  the  stream. 

The  State  had  authority,  in  the  exercise  of  its  power  of  emi- 
nent domain,  to  take  the  power  owner's  dam  and  dam  site  and 
erect  a  dam  iiom  shore  to  shore,  paying  him  a  just  compensation 
for  the  value  of  his  riparian  rights  at  that  time.  The  questions 
of  the  necessity  of  taking  and  the  amount  of  rights  to  he  taken 
were  for  the  sovereign  State  to  determine  through  that  branch 
clothed  with  the  exercise  of  such  volition,  and  are  not  reviewable 
except  for  actual  fraud  or  such  lack  of  necessity  as  to  amount  to 
constructive  fraud. 

The  holding  in  the  case  of  Varick  v.  Smith  may  well  he  dis- 
eoflsed  at  this  point.  The  vital  facts  out  of  which  that  case  grew 
were  aa  follows:  The  water  was  actually  taken  from  the  river 
and  then  returned  to  the  river  a  long  distance  downstream.  The 
taking  was  done  throng  a  combination  navigation  and  power 
canal.  The  State  attempted  to  lease  water  flowing  on  the  west 
side  of  the  river  to  the  power  canal  proprietor  on  the  east  side 
under  the  theory  that  all  the  surplus  waters  belonged  to  the  State 
to  use  as  it  saw  flt,  and,  therefore,  gave  it  the  right  to  lease  the 
same.  The  holding  was,  among  other  things,  that  the  moment 
the  waters  passed  over  the  crest  of  the  State  dam  they  were 
j^ysieally  and  l^ally  beyond  use  and,  therefore,  beyond  appro- 
priation by  the  State.  That  all  State  purposes  had  been  accom- 
plished by  using  the  water  to  maintain  the  elevation  and  supply 
navigation  needs,  and  the  rest  must  be  permitted  to  run  dnrwn  the 
natural  channel  of  the  river  on  its  way  to  the  sea.  By  the  lease 
to  the  power  owner  on  the  east  side,  of  the  surplus  waters  flowing 
on  the  west  side  of  the  river,  the  State  attempted  to  divert  such 
waters  and  prevent  entirely  their  flowing  downstream  along  the 
lands  of  the  west  aide  owner.     There  is  nothing  in  this  holding 
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inconsistent  with  the  State's  using  or  leasing  such  surplus  water 
on  its  dam  provided  the  water  was  discharged  from  the  wheels 
or  the  dam  immediately  into  the  river  below  the  dam  and  did  not 
interfere  with  the  riparian  rights  of  any  lower  owner. 

What  were  the  future  power  possibilities  on  these  wing  dam 
properties?  The  owner  could  join  with  his  neighbor  across  the 
river  in  erecting  a  dam  from  shore  to  shore,  making  proper  pro- 
vision for  navigation  needs.  He  could  not  raise  his  dam  one 
inch.  He  had  no  right  of  eminent  domain  to  flood  back  the  water 
on  the  next  upstream  owner.  He  could  not  reflate  the  flow  to 
the  harm  of  either  bis. upstream  or  downstream  neighbors.  He 
had  the  riparian  rights  to  the  river  in  a  state  of  nature,  and  no 
more.  And  he  could  get  no  more  except  through  grant  from  or 
contract  with  the  State,  or  purchase  from  other  owners. 

The  State  determined  to  build  its  dams  on  or  near  the  sites  of 
power  dams,  and  to  tear  out  the  latter.  This  was  not  always 
the  case,  however.  It  will  be  remembered  that  these  original 
dams  were  wing  dams  which  slanted  considerable  distances  up- 
stream, while  the  State  dams  were  erected  from  shore  to  shore. 

It  seems  clear  that  the  power  dam  owner,  in  the  absoice  of  a 
contract  or  agreement,  could  get  no  greater  right  in  the  State 
dam  than  he  bad  in  his  own  dam.  However,  we  And  him  using 
the  full  head  created  by  the  canal  improvement  and  using  up  to 
the  full  capacity  of  certain  openings  or  headgates  constructed 
in  the  dam,  in  so  far  as  navigation  requirements  permitted. 

In  those  days  — 1826  and  theretofore  —  the  develo[«nent  of 
water  power  was  limited  to  the  water  wheels  that  could  be 
directly  connected  by  shafting  to  sawing,  grinding  or  other  manu- 
facturing machinery.  This  very  limitation  of  running  power 
water  through  water  wheels  which  had  to  be  directly  connected  to 
the  manufacturing  machinery  made  rather  narrow  headraces  or 
flumes  desirabla    Mills  on  the  wing  dams  were  so  equipped. 

It  seems  perfectly  evident  that  an  agreement  was  arrived  at 
between  the  power  owner  and  the  State.  He  could  have  stood 
upon  his  constitutional  right  of  compensation  for  property  taken, 
or  he  could  have  elected  to  keep  his  mill  property  and  to  accept 
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the  use  of  a  State  dam  built  and  maintained  bj  Uie  State,  with 
additional  head  created  solely  by  the  State  at  its  own  cost,  and 
the  nse  of  a  related  etream  with  suitable  headgates  leading 
directly  into  hie  headrace.  The  jrower  owner  made  his  election. 
Instead  of  demanding  and  receiving,  through  the  proper  tribunal, 
a  sum  of  money  in  compensation  for  his  riparian  rights  to  con- 
struct and  maintain  a  dam  at  his  own  expense  at  the  head  develop- 
able on  his  o^vn  properiy,  be  elected  to  accept  in  lieu  thereof  an 
increased  bead,  a  limited  flow  and  a  r^ulated  stream. 

The  State  could  not  appropriate  the  lands  of  upstream  owners 
for  flowage  purposes  and  give  the  power  thus  preated  to  other 
individuals  —  nor  could  it  erect,  at  public  expense,  permanent 
stmctureB,  such  as  dams,  on  its  own  property,  and  give  away 
power  there  developable  (and  as  soon  as  the  dama  were  started, 
the  land  under  them  was  physically  appropriated,  which  was  the 
actual  method  of  appropriation  used  in  those  times).  But  the 
State  could,  and  it  appears  perfectly  clear  that  it  did,  give  the 
power  dam  owners  the  additional  heads  and  the  use  of  State 
dams  as  a  valuable  consideration  and  in  full  comp^isation  for 
such  rights  of  the  power  owner  as  the  State  actually  took  away 
from  bim  at  that  tima  It  must  be  distinctly  understood  at  this 
point  that  the  State  did  not  tate  away  any  power  rights  related 
to  any  State  dam  or  arising  out  of  any  condition  related  to  or 
connected  with  any  State  improvement.  The  State  only  took  or 
interfered  with  such  rights  as  the  power  owners  had  before  any 
State  work  or  any  State  improvement  was  undertaken. 

Judge  Eodenbeck,  formerly  of  this  court,  held  that  such  an 
agreement  was  made,  and,  in  the  absence  of  writings,  could  be 
deduced  from  the  acts  of  the  owners  and  the  State,  and  the  status 
accepted  by  both  sides  for  all  these  years  must  he  regarded  as 
measaring  their  respective  rights.  Fulton  Light,  Heat  &  Power 
Co.  V.  State,  65  Misc.  Rep.  263,  289. 

It  may  be  well  to  quote  and  analyze,  in  connection  with  the 
actual  physical  structures  pertaining  to  a  State  dam,  the  language 
in  Varick  v.  Smith,  9  Paige,  547,  560:  "  What  then,  under  the 
provisions  of  this  act,  in  the  case  under  consideration,  was  taken 
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and  appropriated  to  the  public  use!  Clearly  all  the  land  and 
water  whicli  were  necessary  for  the  improvement  which  the  com- 
iniaaionerB  were  then  prosecuting.  In  other  words,  th^  took  all 
the  land  and  water  necessary  for  the  fumiahing  of  an  adequate 
supply  of  water  for  the  Oswego  canal.  Was  the  water  accumulated 
in  that  dam,  from  the  moment  it  passed  over  the  top  of  the  dam 
and  in  its  descent  to  the  bed  of  the  stream  below  the  dam,  neces- 
sary for  the  supply  of  the  Osw^o  canal  ?  On  the  contrary,  the 
moment  it  commenced  its  descent  it  was  incapable  of  being  appro- 
priated to  that  purpose,  and  it  had  ceased  to  be  consecrated  to  the 
public  use.  It  had  become  physically  impossible  to  appropriate  it 
to  snch  use.  The  public  property  in  it  had  ceased  to  exist ;  and  in 
my  judgment,  the  right  of  the  riparian  owner,  which  had  be«i 
suspended,  revived  and  reattached  to  it  in  full  force,  subject  to  no 
restriction,  except  that  servitude  to  public  interest,  for  the  general 
purposes  of  navigation,  which  existed  before  the  erection  of  the 
dam.  It  was  necessary,  for  the  purpose  of  diverting  a  portion  of 
the  waters  of  the  Oswego  river  to  the  Oswego  canal,  to  raise  a  large 
accumulation  of  water  in  the  dam,  and  much  more  than  could  be 
diverted  for  the  use  of  the  canal.  And  as  this  dam  was  erected  by 
the  State,  it  became  public  property,  so  that  no  person  poaaessed 
the  right  of  drawing  off  any  portion  of  the  accumulated  water, 
through  the  dam  itself,  by  inserting  a  flume  and  gate  in  it;  for 
that  would  involve  a  trespass  upon  the  property  of  the  State.  This 
consideration,  however,  does  not  affect  the  right  of  the  riparian 
owner  to  the  water  after  its  escape  over  the  dam.  That  depends 
soldy  on  the  right  of  the  State  to  appropriate  the  property  of  a 
citizen  to  any  other  purpose  than  public  use.  That  is  a  right 
which  does  not  exist,  and  cannot  lawfully  be  enforced  either  with 
or  without  a  provision  for  compensation.  The  government  has 
the  power,  under  the  Constitution,  to  appropriate  the  private 
property  of  its  citizens  just  so  far  and  no  further  than  is  neces- 
sary for  the  purpose  and  object  of  the  appropriation;  and  that 
may  he  an  absolute  and  exclusive  right  to  land  or  water,  or  it  may 
be  a  partial  or  common  or  usufructuary  right,  according  to  the 
nature  of  the  property  and  the  circumstances  of  the  case.     But 


byGoOQie 


Bulges  v.  State  of  New  York 


Court  of  Claims 


when  such  purpose  is  accomplished,  the  right  of  the  State  is 
exhausted,  and  the  whole  of  the  residue  of  thq  property,  whatever 
it  may  be,  belongs  to  the  citizen.  In  this  particular  case,  the  State 
has  the  absolute  and  exclusive  tight  to  the  land  on  which  the  dajn 
is  built,  and  to  the  dam  itself.  It  has  also  an  absolute  and 
exclusive  right  to  so  much  water  as  is  necessary  to  be  diverted  for 
the  supply  of  the  Oswego  canal,  and  by  necessary  consequence 
it  has  fl  temporary  and  usufructuary  right  to  all  the  water  in  the 
dam,  as  a  means  of  keeping  an  adequate  supply  for  actual  divei^ 
sion.  And  it  has  a  partial  right  to  the  land  on  which  the  water 
flows ;  that  is,  a  right  to  have  the  water  fall  upon  it  The  State, 
therefore,  may  lawfully  appropriate  the  property  of  the  individual 
owner  to  this  extent,  by  making  proper  provision  for  compensation 
for  the  damages  sustained.  Beyond  this,  I  apprehend  the  power 
of  the  government  does  not  extend ;  and  all  right  to  the  property, 
or  to  the  use  of  it,  which  is  not  thus  appropriated,  may  be  enjoyed 
by  the  original  owner  of  it  or  by  hia  grantees." 

First,  let  us  take  the  portion  stating  that  the  water  "accumu- 
lated in  that  dam,  from  the  moment  it  passed  over  the  top  of  the 
dam  in  its  descent  to  the  bed  of  the  stream  below  the  dam  *  *  * 
ceased  to  he  consecrated  to  the  public  use.  It  had  become  physi- 
cally impossible  to  appropriate  it  to  such  use.  The  public  prop- 
er^ in  it  bad  ceased  to  exist;  and  in  my  judgment,  the  right  of 
the  riparian  owner,  which  had  been  suspended,  revived  and 
reattached  to  it  in  full  force,    *    *    *." 

This  is  readily  susceptible  of  the  meaning  that  the  riparian 
owner  is  l^ally  entitled  to  the  use  of  the  water  flowing  past  his 
hmd  from  the  moment  the  State  lost  physical  control  of  same  and 
that,  as  the  water  actually  spilled  over  the  crest  of  the  dam  onto 
the  riparian  owner's  land  and  as  the  State  had  lost  control  at  the 
same  moment  of  spilling,  the  riparian  owner's  rights  revived  at 
that  moment  Therefore,  the  riparian  owner  became  reinvested 
with  the  right  to  use  that  surplus  flow  over  the  crest  at  the  eleva- 
tion of  the  crest  from  which  point  the  water  started  to  descend. 
This  meaning  seems  to  have  been  rather  broadly  accepted. 
A  careful  examination  of  the  actual  physical  conditions  relating 
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to  fluch  State  dame  will  show  the  error  of  drawing  such  a  coacla- 
sion.  The  above  quotation  contains  this  language:  "And  by 
neceMary  consequence  it  [the  State]  has  a  tranporary  and  usu- 
fructuary right  to  all  the  water  in  the  dam,  as  a  means  of  keeping 
an  adequate  supply  for  actual  diversion."  The  following  language 
will  also  be  noted  in  the  above  excerpt:  "  It  was  necessary,  for 
the  purpose  of  diverting  a  portion  of  the  waters  of  the  Oswego 
river  to  the  Osw^io  canal,  to  raise  a  large  accumulation  of  water 
in  the  dam,  and  much  more  than  could  be  diverted  for  the  use  of 
the  canal."  It  seems  very  clear  that  the  State  dams  served  the 
two  necessary  public  purposes  of  diverting  some  water  for  canal 
use  and  of  maintaining  navigation  slack  water  levels  in  the  river 
above  such  dams.  There  can  be  little  or  no  doubt  that  a  very 
small  proportion  of  the  large  amount  of  water  impounded  by  these 
State  dams  was  actually  diverted  through  canals  except  where  such 
canals  were  hydraulic  as  well  as  navigation  canals.  It  is  also  self- 
evident  that  to  control  the  navigation  levels  above  State  dams,  the 
State  must  have  absolute  and  entire  control  of  such  elevations. 
This  control  could  only  be  exercised  by  means  of  movable  crests 
■  and  control  dischai^  gates.  The  movable  crests  were  obtained 
by  using  flaahboards,  and  the  discharge  gates  installed  in  these 
dams  served  the  double  purpose  of  diechaige  for  the  level  and 
headgate  for  the  power  owner.  As  a  physical  fact,  it  was  [abso- 
lutely necessary  that  the  State  have  dischai^  gates  of  sufficient 
capacity  to  control  the  navigation  levels  of  the  river.  A  river 
flood  in  navigation  season  by  passing  in  its  entirety  over  the 
crests  of  the  dams,  might  make  such  increased  levels  as  to  seri- 
ously interfere  with,  if  not  entirely  cut  off,  navigation  by  means 
of  the  by-pass  canals.  'Such  a  flood,  in  the  absence  of  dam  dis- 
charge gates,  in  the  non-navigation  season,  by  raising  the  flood 
level  of  the  stream,  would  force  it  out  of  its  banks  and  cause 
great  damage  for  which  the  State  would  be  liable.  To  avoid 
this  very  condititm  the  present  Barge  canal  has  large  Taintor 
gates  in  many  of  the  dams.  These  gates  are  constructed  in 
the  form  of  segments  of  circles  with  the  arc  upstream  and 
the  lower  edge  of  the  arc  resting  on  a  sill  on  the  river  bottom. 
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Tlie  discharge  capacity  is  increased  bj  raising  the  whole  arc  off  the 
bottom  of  the  river  and  thus  discharging  the  water  at  the  foot  of 
the  dam.  While  these  Taiator  gates  were  not  in  use  in  the  Osw^o 
canal  dams  they  are  cited  to  show  the  physical  necessity  of  free 
discharge  downstream  to  the  bottom  of  the  river.  The  necessity 
is  no  different  now  than  it  always  was,  but  the  present  larger  levels 
and  hij^r  heads  require  a  later  and  larger  type  of  gate.  But  the 
law  is  based  on  the  necessity  and  not  the  type  of  gate. 

The  control  of  the  navigation  levels  always  has  been  and  still 
is  one  of  the  absolute  essentials  for  the  proper  operation  of  the 
Osw^o  canal  and  the  same  is  now  true  of  the  Barge  canal.  This 
control  is  absolutely  necessary  and  as  the  control  cannot  be  exer- 
cised without  such  discharge  gates,  therefore,  such  gates  were, 
from  the  first  canal  down  to  and  including  the  Barge  canal,  essen- 
tial to  level  control  and,  therefore,  essential  for  navigation  pur- 
poses. These  discharge  gates,  even  though  in  full  control  of  the 
State  authorities  as  they  always  have  been  and  always  must  be, 
would  be  absolutely  useless  unless  there  was  a  free  discharge 
through  the  dam,  and  from  its  downstream  face  into  the  original 
bed  of  the  river.  This  opportunity  for  discharge  must  be  full, 
free  and  clear  down  to  the  elevation  of  the  bottom  of  the  discharge 
gates,  and  the  bottom  of  which  discharge  gates  must,  of  necessity, 
be  substantially  at  the  same  elevation  as  the  bed  of  the  river  at  the 
downstream  face  of  the  dam.  Therefore,  it  seems  very  clear  that 
the  language  used  by  Vice-Chancellor  Gridley,  above  quoted, 
could  not  mean  that  the  riparian  owner  next  below  the  dam  could 
have  any  rights  in  the  water  which  would  interfere  with  the 
State's  control  by  removable  crests,  gates  or  otherwise,  but  that, 
on  the  contrary,  he  meant  that  when  once  the  State  had  actually 
discharged  the  water  either  over  the  crest  or  through  the  gate  or 
in  any  other  manner  from  the  dam,  thus  actually  and  physically 
letting  go  of  it  for  State  purposes,  it  could  not  assert  any  further 
rights  as  against  any  riparian  owner,  and,  bec&use  it  could  not 
assert  any  further  rights,  it  could  not  actually  take  such  water 
from  above  or  near  its  dam  and  divert  it  around  and  away  from 
the  property  of  the  next  riparian  owner.     His  language,  with 
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respect  to  the  riparian  owner's  rights  revlTing  at  the  moment  the 
water  started  its  descent  from  the  dam,  must  bo  taken  in  connec- 
tion with  the  determination  arrived  at  hy  him  that  waters  could 
not  be  taken  out  of  the  channel  of  the  river  but  must  be  permitted 
to  flow  in  the  course  of  nature,  and  cannot  be  construed  in  such 
a  manner  as  to  have  it  appear  that  the  vice-chancellor  held  that 
the  riparian  owner  below  the  lower  face  of  the  State  dam  had  any 
riparian  rights  in  any  head  of  water  above  the  elevation  of  the 
bottom  of  the  discharge  gates  of  such  dam,  except  such  water  as 
he  was  permitted  to  take  through  State  dam  discharge  gates  which 
served  that  purpose  as  well  as  his  headrace  gates. 

The  other  construction  of  the  vice-chancellor's  words  would 
permit  the  use  by  the  next  lower  riparian  owner  of  the  flow  at  a 
head  just  below  the  crest  of  the  State  dam  "  the  moment  it  com- 
menced its  descent,"  To  use  this  flow  and  head  would  require 
a  dam  to  back  up  the  water  to  such  head.  But  such  a.  dam  would 
immediately  take  away  the  State's  control  of  its  navigation  level. 
The  full  and  free  discharge  from  the  State's  dam  would  be  lost, 
and  of  course,  with  it,  the  level  control. 

It  must  be  held,  therefore,  that  in  cases  where  the  State  has 
actually  appropriated  the  situs  of  a  power  dam,  destroyed  the 
owner's  dam,  and  erected  its  own  in  place  thereof,  the  State  has 
taken  all  water  elevation  rights  of  that  owner  above  the  foot  of 
the  downstream  face  of  auch  dam,  and  no  structure  erected  by 
the  owner  so  hacking  up  water  against  the  State  dam  is  there- 
after lawful.  The  riparian  owner's  power  possibilities  that 
attach  to  the  water  leaving  the  State  dam  are  those  creatable 
from  the  foot  of  the  dam  to  the  downstream  end  of  the  owner's 
uplands  fronting  on  the  river. 

The  power  owner  took  his  rights  in  the  new  dam  by  agreement, 
— which  agreement  is  evidenced  by  the  existing  status  thereafter. 
The  power  owner's  rights  became  fixed  as  of  that  time,  and  have 
not  and  cannot  grow  with  the  advance  of  the  science  of  water 
power  development,  except  as  such  development  can  be  applied 
to  the  limited  flow  permitted  by  the  openings  through  the  State 
dam  into  his  headrace,  and  the  head  maintained  by  the  dam.    The 
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power  owner's  rights,  as  against  the  State,  can  never  be  greater 
than  they  were  under  the  status  maintained  for  so  many  years. 
The  power  owners  accepted  certain  openings,  heads,  r^ulations 
of  elevations,  State  construction  and  State  maintenance  of  dam, 
etc,  in  payment  for  their  rights  interfered  with.  Thereafter, 
their  rights  were  contractual  rather  than  riparian,  and  they  can- 
not grow  and  expand  with  the  science  of  hydraulic  development 
except  as  above  stated. 

The  following  excerpt  from  the  opinion  in  the  Fulton  Light, 
Heat  &  Power  Company  case,  above  mentioned,  indicates  that 
Judge  Rodenbeck  held  similar  views  in  that  caae:  "Just  as 
the  rights  of  the  State  became  fixed  by  the  appropriations  of  1826 
and  1857,  so  also  did  those  of  claimants;  and,  as  the  State  cannot 
acquire  more  land  or  water  for  the  enlarged  canal  without  making 
compensation,  so  the  claimants  cannot  secure  water  in  addition 
to  that  which  can  find  its  way  upon  their  property  through  the 
openings  existing  at  the  time  of  the  appropriations;  for  the 
same  statutes  that  control  the  rights  of  the  State  also  fix  those 
of  the  clainiant«.  Claimants'  predecessors  were  compensated  for 
the  water  rights  which  they  lost  when  the  wing  dam  was  destroyed 
by  the  State  by  the  appropriations  made  for  the  old  canal  which 
allowed  them  to  draw  water  from  the  river  under  the  increased 
head  provided  by  the  new  dam.  Without  this  provision  they 
would  not  have  been  in  a  position  as  of  right  to  claim  the  bene- 
fit of  any  increased  head  created  by  the  erection  of  a  dam  higher 
than  the  original  wing  dam.  Any  power  thus  created  belonged  to 
the  State,  and  th^  were  not  at  liberty  to  draw  upon  this  power 
without  making  a  return  to  the  State." 

Having  reached  the  conclusion  that  the  respective  rights  o£  the 
power  owner  and  the  State  became  fixed,  it  might  he  well  to  dis- 
cuss the  constitutional  right  of  the  State  to  take,  in  the  inception 
of  the  Oswego  canal  project,  such  dams  and  water  powers,  and 
lea£e  the  surplus  waters  thus  created.  The  taking  was  by  the 
sovereign,  done  through  those  duly  constituted  and  empowered. 
The  purpose  and  amount  of  taking  are  not  reviewable  except  for 
reasons  heretofore  mentioned.  In  this  connection  may  be 
qnoted   the  language  of  Justice  Brown  of  the  United  States 
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Supreme  Court,  in  the  case  of  Eaokauna  Water  Power  Company 
V.  Green  Bay  &  MiasiBsippi  Canal  Company,  142  U.  S.  254,  275 ; 
"  The  true  distinction  seems  to  he  hetween  caws  where  the  dam 
is  erected  for  the  express  or  apparent  purpose  of  ohtaining  a  water 
power  to  lease  to  private  individuals,  or  where  in  building  a  dam 
for  a  public  improvement,  a  wholly  unnecessary  excess  of  water 
is  created,  and  cases  where  the  surplus  is  a  mere  incident  to  the 
public  improvranent  and  a  reasonable  provision  for  securing  an 
adequate  supply  of  water  at  all  times  for  such  improvement.  No 
claim  is  made  in  this  case  that  the  water  power  was  created  for 
the  purpose  of  selling  or  leasing  it,  or  that  the  dam  was  erected 
to  a  greater  hei^t  than  was  reasonably  necessary  to  create  a  depth 
of  water  sufficient  for  the  purposes  of  navigation  at  all  seasons 
of  the  year.  So  long  as  the  dam  was  erected  for  the  bona  fids 
purpose  of  furnishing  an  adequate  supply  of  water  for  the  canal 
and  was  not  a  coloraUe  device  for  creating  a  water  power,  the 
agents  of  the  State  are  entitled  to  great  latitude  of  discretion  in 
r^ard  to  the  height  of  the  dam  and  the  head  of  water  to  he 
created ;  and  while  the  surplus  in  this  case  may  be  unnecessarily 
large,  there  does  not  seem  to  have  been  any  bad  faith  or  abuse 
of  discretion  on  the  part  of  those  charged  with  the  construction 
of  the  improvement  Courts  should  not  scan  too  jealously  thar 
conduct  in  this  connection  if  there  be  no  reason  to  doubt  that 
they  were  animated  solely  by  a  desire  to  promote  the  public  inter^ 
^ts,  nor  can  they  undertake  to  measure  with  nicety  the  exact 
amount  of  water  required  for  the  purposes  of  the  public  improve- 
ment. Under  the  circumstances  of  this  case,  we  think  it  within 
the  power  of  the  State  to  retain  within  its  immediate  control 
such  surplus  as  might  incidentally  be  created  by  the  erection  of 
the  dam." 

That  the  Oswego  canal  and  its  structures  were  public  improve- 
ments is  shown  by  the  fact  that  the  great  arteries  of  commerce 
which  advanced  New  York  State  to  eommerical  leadership  were 
its  canals,  of  which  these  dams  were  necessary  integral  parts. 

Conceding  the  State's  right  to  take  water  was  established  —  how 
much  did  the  State  take?  Firat,  we  must  eliminate  all  the  State 
works  created  over  and  above  what  was  already  there.     The 
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State  could  not  tate  from  the  power  owner  that  which  the  power 
owner  never  had  and  never  could  creata  Thus,  limiting  the  tak- 
ing to  all  that  waB  neceaaarj  —  the  State  took  the  power  ownera' 
wing  dam  by  destroying  it — took  the  land  under  the  State  dam 
by  erecting  the  same — took  full  control  of  all  the  waters  of  the 
river  from  the  upper  navigation  end  of  each  pool  created  by  a 
dam,  to  and  including  the  foot  of  the  downstream  face  of  such 
dam,  together  with  a  right  of  free  discharge  therefrom — took 
the  permanent  right  to  flood  the  lands  of  aU  owners  above  the 
dam,  which  were  actually  flooded  by  the  increaaed  elevation  of 
the  water  above  its  natural  level.  The  State  bnilt  its  dam 
according  to  its  own  plana,  at  its  own  cost,  at  the  location  selected 
by  it,  determined  the  crest  devation,  and  installed  gates  to 
control  the  navigation  level  of  the  pool  above,  and  paid  for  all 
flowage  rights  and  flooding  rights  upstream  caused  by  this  new 
and  higher  water  level  above  the  dam.  By  actual  physical  ap- 
propriation it  took  complete  control  of  and  had  exclusive  rights 
to  the  flow  of  the  river  to  the  downstream  face  and  foot  of  the 
State  dam,  including  a  free  discharge.  Beyond  that  point, 
nnder  the  Varick  v.  Smith  case,  it  lost  all  rights  to  the  flow  or 
nse  of  the  water  of  the  stream  it  had  up  to  that  point.  But  up 
to  the  time  the  water  passed  away  from  the  State  dam,  the  State 
had  full  control  thereof  except  as  it  conveyed  away  certain 
rights  therein  in  consideration  of  and  as  compensation  for  the 
taking  of  the  power  owner's  rights  in  the  river  in  its  natural 
state  as  developed  by  his  then  plant,  dam  and  other  power 
accessories.  The  control  and  usability  of  such  surplus  of  water 
passing  over  or  through  the  dam,  with  its  power  possibilities 
whcm  used  nnder  the  head  created  by  the  State  dam,  are  set 
forth  by  Justice  Brown  in  the  afor^nentioned  case  (Kaukauna 
Water  Power  Co.,  etc,  142  U.  S.  272):  "No  question  is 
made  of  the  power  of  the  State  to  construct  or  authorize  the 
constmction  of  this  improvement,  and  to  devote  to  it  the  pro- 
ceeds of  the  land  grant  of  the  United  States.  The  improve- 
ment of  the  navigation  of  a  river  is  a  public  purpose,  and  the 
sequestration  or  appropriation  of  land  or  other  prof>erty,  there- 
fore, for  sacb  purpose,  is  doubles  a  proper  exercise  of  the 
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authority  of  the  State  under  its  power  of  eminent  domain.  Upon 
the  other  hand,  it  is  probably  true  that  it  is  beyond  the  com- 
petency of  the  State  to  appropriate  to  itself  the  property  of 
individuals  for  the  sole  purpose  of  creating  a  water  power  to  be 
leased  for  manufacturing  purposes.  This  would  be  a  case  of  tak- 
ing the  property  of  one  man  for  the  benefit  of  another,  which  ie 
not  a  constitutional  exercise  of  the  right  of  eminent  domain.  But 
if,  in  the  erection  of  a  public  dam  for  a  recognized  public  purpose, 
there  is  necessarily  produced  a  surplus  of  water,  which  may 
properly  be  used  for  manufacturing  purposes,  there  is  no  sound 
reason  why  the  State  may  not  retain  to  itself  the  power  of  con- 
trolling or  disposing  of  sudi  water  as  an  incident  of  its  right  to 
make  such  improvement.  Indeed,  it  might  become  very  necessary 
to  retain  the  disposition  of  it  in  its  own  hands,  in  order  to 
preserve  at  all  times  a  sufficient  supply  for  the  purposes  of 
navigation.  If  the  riparian  owners  were  allowed  to  tap  the  pond 
at  different  places,  and  draw  off  the  water  for  their  own  use, 
serious  consequences  might  arise,  not  only  in  connection  with  the 
public  demand  for  the  purposes  of  navigation,  but  between  the 
riparian  owners  themselves  as  to  the  proper  proportion  each  waa 
entitled  to  draw  —  controversies  which  could  only  be  avoided 
by  the  State  reserving  to  itself  the  immediate  supervision  of  the 
entire  supply.  As  there  is  no  need  of  the  surplus  running  to 
waste,  there  waa  nothing  objectionable  in  permitting  the  State 
to  let  out  the  use  of  it  to  private  parties,  and  thus  reimburse 
itself  for  the  expenses  of  the  improvement." 

Again  quoting  from  the  same  opinion  at  page  281:  "The 
dam  was  built  for  a  public  purpose,  and  the  act  provided  that  if, 
in  its  construction,  any  water  power  waa  incidentally  created,  it 
should  belong  to  the  State,  and  might  be  sold  or  leased,  in  order 
that  the  proceeds  of  such  sale  or  lease  might  assist  in  defraying 
the  expenses  of  the  improvement.  A  ruling  which  would  allow  a 
single  riparian  owner  upon  the  pond  created  by  this  dam  to  take 
to  himself  one-half  of  the  surplus  water  without  having  con- 
tributed anything  towards  the  creation  of  such  surplus  or  to  the 
public  improvement,  would  savor  strongly  of  an  appropriation  of 
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public  property  for  private  use.  If  any  such  water  power  were 
incideDtally  created  by  the  erection  of  a  dam,  it  was  obvionaly 
intended  that  it  should  belong  to  the  public  and  be  used  for 
their  benefit,  and  not  for  the  emolument  of  a  private  riparian 
proprietor." 

This  doctrine,  laid  down  by  the  United  States  Supreme  Court, 
taken  in  connection  with  the  holding  in  the  case  of  Varick  v. 
Smith,  that  the  water  must  not  be  taken  from  the  river  immedi- 
ately below  the  dam,  but  he  allowed  to  flow  thereon  and  there- 
over, would  authorize  the  State  either  to  erect  its  own  power 
plant  on  the  dam  or  leat  the  surplus  to  some  power  owner  whose 
plant  was  conveniently  located.  The  objection  that  the  State, 
only  owning  the  dam,  does  not  have  BufBcient  bank  or  other  place 
on  which  to  erect  a  power  plant  and  thus,  although  having  the 
legal  right  to  use  the  surplus,  has  no  legal  title  to  any  place  upon 
vhich  to  devdop  it,  is  unsound.  The  sovereign  State  is  not  bo 
devoid  of  the  attributes  of  sovereignty  that  it  cannot  reach  and 
utilize  any  valuable  power  that  it  creates  at  its  expense  and  owna. 
Surely,  if  private  property  may  be  taken,  upon  just  compensation, 
for  a  public  work  to  improve  navigation,  which  is  merely  to  im- 
prove the  opportunity  for  transportation  as  a  public  convenience, 
it  certainly  may  exercise  the  same  right  to  reach  and  utilize 
valuable  water  rights  which  are  the  actual  property  of  the  State. 
To  gay  that  the  State  may  condemn  to  facilitate  the  handling  of 
the  commerce  of  the  people,  but  cannot  condemn  to  reach  and 
use  the  property  of  the  people,  is  to  state  that  it  has  such  power 
to  promote  public  convenience,  but  not  to  reach  and  UlSC  public 
property. 

The  State  may,  for  purposes  of  better  and  more  conveniait  con- 
trol of  level,  determine  to  use  a  fixed  crest  instead  of  flash-boards. 
This  does  not  alter  the  respective  rights  of  the  claimant  and  the 
State,  provided  the  claimant  is  permitted  to  take  the  full  flow  of 
his  openings  as  fixed  by  the  1867  dam  at  the  head  then  estab- 
lished (which  we  regard  aa  including  flash-boards  when  and  as 
used  by  the  State),  but  not  drawn  so  as  to  interfere  with  the 
navigation  levels. 

It  most  be  conaidered  as  understood  by  the  power  owners  end 
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the  State  authorities  when  the  original  State  dams  were  erected 
that  flash-boards  would  be  used  when  needed  by  the  State  and, 
when  80  used,  the  additional  head  thus  created  might  be  used  by 
the  power  owner.  This  did  not  give  the  power  owner  any  vested 
right  in  such  an  additional  head,  but  merely  the  uae  thereof  when 
and  while  such  flash-boards  were  in  usa  The  substitution  of  a 
fixed  stone  crest  for  flash-boards  did  not  give  the  power  owner  any 
greater  legal  rights  in  the  dam  than  he  had  before.  But  the 
right  to  the  water  was  given  in  contemplation  of  the  use  of  flash- 
boards  when  needed  by  the  State.  So  this  right  "  ran  with  the 
dam  "  not  as  a  vested  right  which  the  State  must  take  and  pay 
for,  as  such,  under  the  power  of  eminent  domain,  but  pay  for 
merely  as  such  permissive  user  might  affect  the  market  value  of 
the  claimant's  power  rights.  The  use  of  flash-boards  would  influ- 
fflice  the  market  value  upward  —  the  substitution  of  a  fixed  crest 
in  place  of  the  flash-boards  would  influence  the  market  value 
upward  again  - —  as  each  would  have  some  effect  on  the  usable 
value  which  a  prospective  buyer  and  seller  would  naturally  tak« 
into  account  We  make  such  allowance  in  our  award  and  upon 
the  ground  mentioned,  but  not  based  upon  a  fixed  or  vested  right 
b^onging  to  claimant. 

If  this  holding  that  the  relative  rights  of  the  State  and  claim- 
ant's predecessors  in  title  were  established  at  the  time  of  the 
original  appropriation,  as  hereinbefore  indicated,  is  sound,  then 
it  follows  that  the  subsequent  dams,  unless  they  actually  added  to, 
or  toot  from  the  rights  of  either  side,  are  merely  substituted 
structures  erected  to  accomplish  the  end  desired  in  accordance 
with  the  best  judgment  of  the  State  officers  having  charge  of  such 
constructions.  They  were,  in  fact,  merely  the  physical  expres- 
sion of  the  then  best  engineering  method  to  control  the  river's 
flow  and  the  water  elevation  for  navigation  purposes,  and,  at  the 
some  time,  to  give  opportunity  to  claimant's  predecessors  to  exer- 
cise their  riparian  rights-  as  already  established.  It  follows 
necessarily  that  any  such  reconstruction  which  apparently  materi- 
ally altered  the  rights  of  either  the  State  or  the  claimant,  or  the 
claimant's  predecessors,  could  not  actually  give  any  greater  rights 
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to  either  against  the  other.  Tlie  State  could  not,  without  an 
opportunity  to  be  heard  and  jnst  compensation  paid,  take  from 
claimant's  predeceeeors  or  claimant  any  valuable  riparian  ri^^t 
which  belonged  to  them,  growing  out  of  the  Btatua  following  the 
original  appropriation.  Nor  could  the  State  authorities  grant  or 
confer  any  additional  rights  on  claimant's  predecessors  or  claim- 
ant without  due  authority  from  the  State  and  a  proper  con- 
sideration moving  to  the  Slate  because  of  such  grant,  and  then, 
only  if  the  additicmal  rights  so  granted  grew  out  of  and 
were  a  part  of  an  appropriation  of  daimant's  or  claimant's  pre- 
decessors' property  or  rights  by  the  State  for  its  benefit.  In 
the  absence  of  an  appropriation  by  the  State  of  property  or  rights 
belonging  to  a  power  owner,  the  State  cannot  grant  to  that  power 
owner  any  rights  in  the  State's  Oswego  canal  property.  The  State 
may,  while  making  an  appropriation  or  in  the  course  of  an  appro- 
priation, or  in  adjusting  the  damages  growing  out  of  an  appro- 
priation, make  such  a  settlement  or  arrangement  with  a  power 
owner  as  is  satisfactory  to  both  sides,  provided  the  same  is  equi- 
table to  the  people  of  the  State.  The  power  owner  acts  directly 
and  the  queetion  of  a  satisfactory  or  equitable  settlement,  from 
hia  standpoint,  is  directly  within  bis  control,  and  he  may  bind 
himself  to  accept,  as  equitable  or  satisfactory,  a  settlement  which 
might  not  actually  be  an  equitable  settlement  as  far  as  he  was  con- 
cerned. But  the  rights  of  the  State,  being  adjusted  throu^  pub- 
lic officers,  cannot  be  granted  away  in  the  course  of  such  a  com- 
promise unless  the  compromise  is,  in  fact,  equitable  to  the  State. 
A  State  officer  is  without  power  to  make  any  other  kind  of  a  com- 
promise or  settlement  of  the  State's  affairs,  and  all  persons  deal- 
ing with  the  State  must  deal  with  notice  of  that  fact  and  limita* 
tion  in  mind.  This  claimant,  therefore,  could  not  get  any  ri^t, 
as  against  the  State,  in  the  increased  dam  openings  of  1902. 
While  the  claimant  may  have  used  those  openings  under  color  of 
right  and  in  good  faith,  he  surely  cannot  assert  a  legal  right  to 
use  Huch  additional  water  through  such  increased  openings,  as 
against  the  State,  and  ask  for  paym^it  on  the  theory  that  such 
rights  are  now  being  taken  from  him  by  eminent  domain,  when 
State  Deft.  Reft.—  Vol  16        4 
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the  very  basis  of  the  right  eo  stated  to  be  taken  was  not  such  as 
he  could  then  or  ever  make  that  right  valid  against  the  State, 
Burbank  v.  Fay,  65  N.  Y.  57;  Waterloo  Mfg.  Co.  v.  Shanaban, 
128  id.  345. 

There  may  he  circumstances  under  which  the  State  may  he 
estopped,  after  a  period  of  forty  years,  from  asserting  certain 
rights  which  it  could  grant  away,  but  I  know  of  no  principle  of 
law  whereby  the  State  can,  by  estoppel,  lose  a  right  or  property 
in  one  of  its  going  canals,  which  right  or  property  it  could  not 
grant  away.  It  may  also  well  be  that  State  officers,  authorized 
in  the  premises,  may  so  act  as  to  cause  a  power  owner  to  suffer 
considerable  damages  by  allowing,  agreeing  to,  or  even  inducing 
such  power  owner  to  make  improvements  based  upon  a  mistaken 
theory  or  understanding  'of  the  State's  rights.  Such  procedure 
(HI  the  part  of  the  State  officers  might  be  sufficient  ground  to  sus- 
tain an  action  for  damages  against  the  State  on  the  part  of  a 
power  owner,  upon  which  question  it  is  not  now  necessary  to  pass, 
but  the  same  procedure  which  might  be  sufficient  ground  upon 
which  to  base  an  action  for  damages  could  never  amount  to  a  grant 
of  land,  water  or  water  rights  running  to  the  claimant  against  the 
State,  for  which  the  State  must  pay  compensation  and  recover 
back  by  the  exercise  of  its  sovereign  right  of  eminent  domain. 
The  permissive  user  of  public  property  connected  with  one  of  the 
operating  canals  of  the  State  cannot  ripen  into  a  title  or  owner- 
ship, against  the  State,  in  the  one  so  using,  unless  the  user  is 
based,  in  its  inception,  upon  some  grant  or  settlement  as  above 
mentioned.  For  these  reasons,  it  appears  the  claimant  herein 
cannot  recover  from  the  State  any  increased  value  in  his  riparian 
tights  at  the  Battle  Island  dam  because  of  the  increased  size  of 
the  openings  made  in  1902. 

The  claimant  is  limited  in  its  recovery  for  power  rights  taken 
to  a  value  based  on  a  crest  elevation  of  307.22  Barge  canal  datum, 
with  such  upward  influence  on  that  value  as  follows  the  customary 
use  of  flash-boards  and  the  upward  influence  following  the  use  of 
a  fixed  crest  in  place  of  flash-boards;  based  also  on  a  flow  limited 
to  two  twenty-foot  openings,  up  to  one-half  the  flow  of  the  stream. 
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when  such  use  does  not  interfere  with  the  navigation  levels  or 
aecesaities.  The  recoreiy  as  to  power  house,  consequential 
iamage,  etc.,  ia  set  forth  in  Judge  Ackerson's  opinion. 

I  concur  in  the  opinion  of  Presiding  Judge  Ackerson  in  this 
;laiin,  and,  in  doing  so,  have  set  forth  the  reasons,  as  I  see  them, 
for  the  conclusions  I  have  drawn  regarding  the  respective  rights 
df  the  State  and  the  owners  of  water  powers  developed  at  the 
State  dams  in  the  Oswego  river. 


Taoqabts  Fafeb  Company  v.  State  of  New  Tom 


(D&ted  Februar7  6,  1018) 

culm  for  the  recovery  of  leE>l  disbaisemeDta  necesurily  made  b;  claimaiit 
In  tbe  abOTO  entitled  case. 

The  only  question  at  issue  in  this  application  is  as  to  the  claimaut'i 
riglits  to  costs  and  diBbursementB  in  the  case  itself.  The  question 
involves  the  conatruing  of  section  274  of  the  Code  of  Civil  Procedure 
relating  to  the  practice  in  the  Court  of  Claims.  That  section  providca 
that  "  coats,  witoeases'  fees  and  diebursementB  shsll  not  be  taxed,  nor 
•hall  connsel  or  attorney  fees  bo  allowed  by  the  court  to  any  party." 
Beld,  that  although  the  court  believes  the  claimant's  position  is  sound  and 
legally  corre<^,  nevertheless,  in  view  of  a  previous  decision  of  the  former 
Court  of  Claims,  the  court  feels  it  should  not  declare  unconstitutional 
this  section  of  the  Code  but  should  leave  this  constituticaiBl  question 
to  be  passed  upon  by  the  appellate  courts.  The  claimant's  requesta 
above  referred  to  are  therefore  refused. 

AppucATioN  to  recover  the  l^al  disbursements  necessarily 
and  properly  made  by  the  claimant  in  the  above  entitled  case. 
For  the  opinion  covering  all  the  questions  at  issue  in  this  case 
reference  should  be  had  to  volume  14  State  Department  Reports, 
from  pages  87  to  92,  both  inclusive. 

Moot,  Sprague,  Brownell  &  Marcy,  for  claimant 

Merton  E.  Lewis,  Attorney-General  (A.  F.  Jenks,  Deputy 
Attorney-General),  and  Benjamin  McClung,  for  State. 
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Per  Curiom. —  The  claimant  requested  the  court  to  find: 

(1)  "  That  claimant  is  entitled  to  recover  the  legal  disburse- 
ments necessarily  and  properly  made  ty  it  in  this  proceeding; " 
and  (2)  "  That  claimant  is  entitled  to  recover  the  I^al  fees  paid 
to  the  witnesses." 

Section  274  of  the  Code  of  Civil  Procedure  relating  to  the 
practice  in  the  Court  of  ClaimB  provides  in  part  as  follows: 
"  Costs,  witnesses'  fees  and  disbarsements  shall  not  be  taxed,  nor 
shall  counsel  or  attorney  fees  be  allowed  by  the  court  to  any 
party." 

Judge  Rodenheck  held  in  an  exhaustive  opinion,  citing  a  very 
large  number  of  authorities,  that  this  section  does  not  apply  to 
condemnation  proceedings  in  the  Court  of  Claims  for  the  reason 
that  "  the  enforcement  of  the  provision  would  be  in  violation  of 
the  Constitution  and  deprive  the  owner  of  the  compensation  which 
he  is  guaranteed  by  the  Constitution."  Brainerd  v.  State  of  New 
York,  74  Misc.  Kep.  100,  125. 

Swift,  P.  J.,  however,  in  an  opinion  in  which  Murray,  J., 
concurred,  said:  "This  court  has  held  that  claimants  are  not 
entitled  to  costs  and  disbursenents  under  the  Code  ever  since  the 
court  was  established  *  *  *.  I  am  of  the  opinion  that  the 
sections  of  the  Code  of  Civil  Procedure  relating  to  the  taxation 
of  costs  and  disbursements  do  not  apply  to  the  Court  of  Claims. 
To  hold  this  would  be  to  declare  section  274  of  the  Code  uncon- 
stitutional, and  I  think  it  better  to  follow  the  direction  of  the 
Code  as  a  part  of  the  practice  of  this  court  until  its  provisions 
are  directly  passed  upon  by  the  appellate  courts." 

The  present  Court  of  Claims  believes  that  Judge  Rodenbeck's 
position  is  soimd,  and  is  l^ally  correct;  but  in  the  light  of  the 
above  decision  of  the  former  Court  of  Claims  and  of  the  express 
and  unambiguous  provision  of  section  274  of  the  Code  of  Civil 
Procedure,  above  quoted,  the  court  feels  it  should  not  declare 
unconstitDtional  this  section  of  the  Code,  but  should  leave  this 
constitutional  question  to  be  passed  upon  by  the  appellate  courts. 
The  claimant's  requeets,  above  referred  to,  are  therefore 
refused. 
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MiNRiB  F.  Chahdall,  Qeoboe  a.  Dotteh  and  Sabah  E.  Dottbb 
V.  State  of  Nkw  Yobk 


{Dttod  Febnurj  T,   1916) 

A  (UtntoiT  certific«te  of  anttuntlGAtloii  wbich  ii  uiiBiEned,  in  connection 
with  nunnscript  mapa  scttlnE  forth  ttac  1S57  bine  line  showing  the  SUte'a 
pOMWMloni,  U  not  arailaUe  aa  pioof  of  title  agaisit  the  more  than  forty 
jmora  of  open  nndittnrtied  naei  of  the  property  nndei  conaideratlon, 

Od  July  16,  1012,  a  spillway  on  the  Chaiaplsia  caunl  was  flooded  so 
that  the  water  of  the  canal  flowed  over  the  towpath  of  the  canal  and 
through  claimants'  ice  houses.  The  flood  was  the  result  of  the  use  of 
flashboords,  which  had  been  permitted  by  the  State.  The  several  ice 
houses  were  so  connected  as  to  be  practically  one  building.  The  water 
running  over  the  towpath  created  two  gullies,  each  about  two  feet  wide 
and  one  to  two  feet  deep.  Through  these  gullies  the  water  flowed 
through  the  bottom  of  the  lee  houses  sad  into  the  State  basin,  making 
a  channel  throt^h  the  maes  of  ice.  Thia  channel  became  an  air  passage, 
causing  a  progressiTS  melting  of  the  ice.  The  ice  houses  b^an  to  tip 
toward  the  east.  Prospective  purchasers  of  the  ice  refused  to  buy  it 
because  of  the  danger  ol  getting  it  out  on  account  of  the  unsafe  condition 
due  to  the  instability  of  the  mass.  Some  months  later  the  east  ends  of 
the  housea  fell  out.  The  market  ralue  of  the  ice  at  the  time  and  place  of 
the  flooding  was  fort^-five  cents  a  ton.  The  question  was  raised  as  to 
whether  the  ice  houses  in  part  did  not  stand  on  land  belonging  to  the 
State.  The  volumes  o{  manuscript  maps  setting  forth  the  185T  blue 
line,  showing  the  l>oundaTy  of  the  State's  possesaiona,  were  put  in  eri- 
dence  but  only  as  "  ancient  documents,"  for  the  reason  that  the  statutory 
certificate  of  authentication  which  provided  that  they  would  be  "  pre- 
sumptive evidence  of  title"  was  unsigned.  Beld,  that  they  could  not  be 
accepted  as  full  proof  of  title  against  the  more  than  forty  years  of  open 
undisturbed  user  of  this  property  under  claim  of  title  by  these  claimonta 
and  their  predecessors  in  title.  On  the  evidence  adduced  an  award  was 
made  as  follows:  tI,I0O  to  the  owners  of  the  ice  houses  (claimants  in 
claim  No.  ISM-A),  and  an  award  of  (1,800  to  the  owner  of  the  ice 
(dahnant  in  claim  No.  IGBS-A). 

Claiu  against  the  State  of  New  York  for  damages  lesulting 
from  the  allied  negligence  of  the  State  in  using  or  permitting 
the  use  of  flashboards  on  a  Cbamplain  canal  spillway,  resulting 
in  the  flooding  of  the  claimants'  ice  houses. 
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Benjamin  P.  Wheat,  for  claimants. 

Merton  E.  Lewis,  Attom^-General  (Archie  C.  Ryder,  Deputy 

Attorney-General),  for  Stata 

Fenhell,  J. — This  claim  arises  out  of  the  n^ligenee  of  the 
State  on  July  16,  1912,  in  using  or  permitting  the  use  of  flash- 
boards  on  a  Champlain  canal  spillway  to  such  an  extent  as  to  have 
the  waters  of  the  canal  flow  over  the  towpath  of  the  canal  and 
through  claimants'  ice  houses.  The  ice  houses  were  bo  ^nnected 
together  aa  to  be  one  building.  They  extended  in  an  easterly  and 
westerly  direction,  the  westerly  ends  of  the  ice  houses  being  on  - 
the  easterly  edge  of  the  Champlain  canal  towpath,  and  the  east- 
erly ends  of  the  ice  houses  being  on  the  westerly  edge  of  the  State 
basin.  This  permitted  the  harvesting  of  ice  from  the  State  basin 
into  the  easterly  ends  of  these  ice  houses,  and  in  the  following 
summer  permitted  the  ice  to  be  unloaded  from  the  westerly  ends 
directly  into  canal  boats  for  shipment  to  New  York  city. 

The  elevation  of  the  water  surface  in  the  canal  was  26.30,  of 
the  towpath  was  27,5,  of  the  floor  of  the  ice  houses  was  18.9,  of 
the  water  in  the  State  basin  was  18.0.  The  floor  of  the  ice  houses 
was  only  nine-tenths  of  a  foot  above  the  elevation  of  the  water 
surface  in  the  State  basin.  The  water  running  over  the  towpath 
soon  eroded  the  top  of  the  same  and  made  two  small  gullies,  each 
about  two  feet  wide  and  one  to  two  feet  deep.  This  water  flowing 
through  the  bottom  of  the  ice  houses  and  into  the  State  basin 
made  a  channel  through  the  mass  of  ice.  This  channel  became  an 
air  passage,  which  condition  caused  a  continual  melting  of  the 
ice  thereafter  from  the  bottom  upward.  The  ice  houses  commenced 
to  tip  toward  the  east.  In  the  fall  of  that  year  the  east  ends  of  the 
ice  houses  fell  out  Before  the  ends  had  fallen  out  prospective 
purchasers  of  the  ice  refused  to  buy  same  because  of  the  danger 
of  getting  it  out  on  account  of  the  unsafe  condition  due  to  the 
instability  of  the  mass, —  fearing  to  permit  men  to  attempt  to 
take  apart  the  blocks  of  ice.  The  market  value  of  the  ice  at  the 
time  and  place  of  the  flooding  was  forty-five  cents  a  ton.     What 
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was  left  of  the  ice  was  finally  sold  for  $1,000,  the  purchaser  to 
make  certain  repairs  to  the  houses. 

Photographs  taken  in  1912,  a  couple  of  months  after  the  water 
rau  through  under  the  houses  from  the  canal,  show  the  water  in 
the  basin  Bide  to  he  substantially  up  to  the  floor  of  the  ice  houses. 
It  is  obvious  that  a  southeast  wind  would  pile  the  water  up  against 
the  bottom  of  the  east  face  of  the  ice  houses.  This  would  tend 
to  melt  the  ice  at  the  bottom  on  that  side  and  cause  a  drop.  The 
other  side  being  firm  to  the  bottom,  the  '"  tip  "  of  the  whole  mass 
of  ice  would  be  against  the  east  faces  of  the  buildings  and  tend 
to  push  them  out.  This  was  the  side  that  actually  fell  out  in  the 
fall  of  1912.  It  may  reasonably  be  assumed  that  some  of  the  dam- 
ages to  these  ice  bouses  and  to  the  ice  contents  were  due  to  this 
condition  of  water  against  the  bottom  of  the  easterly  ends  of  the 
bousea. 

We  have  allowed  $1,100  damages  to  the  owners  of  the  land  and 
buildings  as  the  fair  share  of  the  State's  contribution  to  their 
loss  due  to  its  n^ligcnce  by  permitting  the  water  to  overflow  the 
bank  of  the  canal,  as  above  mentioned,  and  to  be  discharged 
into  and  through  the  ice  houses. 

Minnie  F.  Ctandall  and  others,  the  claimants  in  this  claim  No. 
J566-A,  are  the  same  persons  interested  in  the  S.  Dotter  Estate 
Ice  Co.  claim  !N^o.  t565-A,  the  damage  allseed  in  this  claim, 
1566-A,  being  to  the  buildings  and  for  loss  of  rentals,  and  the 
damage  claimed  in  1565-A  being  to  the  contents  of  the  buildings. 

We  are  not  fully  satisfied  as  to  whether  or  not  the  1857  blue 
line  cuts  through  these  ice  houses  in  such  a  manner  as  to  show 
a  large  portion  of  them  on  lands  belonging  to  the  Sfata  The 
volumes  of  manuscript  maps,  setting  forth  the  1857  blue  line, 
were  introduced  in  evidence,  but  the  statutory  certificate  of  authen- 
tication which  provided  that  they  would  be  "  presumptive  evidence 
of  title  "  was  never  signed,  at  least  the  only  copies  in  the  possession 
of  the  State  and  which  were  presented  in  court  were  unsigned. 
Therefore,  they  have  probative  value  only  as  ancient  documents. 
As  ench  they  were  admitted,  but  we  can  hardly  accept  them  as 
full  proof  of  title  against  the  more  than  forty  years  of  open  undis- 
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turbed  user  of  thia  property  under  claim  of  title  by  these  claimaDts 
and  their  predecessors  in  titla  Nor  are  we  prepared  to  say,  under 
such  poBsessioD,  that  the  State  would  not  be  liable  to  claimanta 
for  damages  due  to  the  break  in  the  canal,  the  break  being  due 
to  the  n^ligence  of  the  State,  and  the  continuing  of  the  damaging 
conditions  being  also  due  to  the  further  n^ligence  of  the  State 
in  not  discovering  and  remedying  the  conditions  sooner.  Having 
been  in  open  undisturbed  possession  for  over  forty  years  under  a 
claim  of  title,  the  claimants  certainly  must  have  had  suflScient 
1^^  right  to  possession,  in  the  absence  of  a  notice  to  remove, 
to  protect  them  against  the  State's  negligence. 

As  we  have  said,  we  are  not  fully  satisfied  as  to  where  the 
State's  title  line  extends  along  this  basin  and  it  probably  would 
be  good  judgment  on  the  part  of  the  State  to  have  that  question 
determined  after  a  full  and  complete  hearing  of  that  matter.  How- 
ever, as  the  evidence  appears  before  us  in  this  claim,  we  cannot 
make  a  finding  of  fact  and  a  conclusion  of  law  that  the  blue  line 
ia  established  in  law  in  this  claim  where  it  actually  appears  on  the 
State  maps,  and  therefore  we  have  made  an  award  of  $1,100  to 
the  owners  of  the  ice  houses  (claimants  in  claim  No.  1566-A) 
and  an  award  of  $1,800  to  the  owner  of  the  ice  (claimant  in  claim 
No.  1565-A). 


AoEEBSON,  J.,  concurs. 


The  Nbw  Yobk  Cektbal  Raileoad  Compaht  «.  State  of  New 

YoKK 

Na  14743 

{Vt.UA  Februkiy  7,  1S18.) 

ClnanutueM  tudei  wUdi  tlw  State  will  1w  held  to  have  aaituiwd  the  co>t 
of  railing  certain  bridgei. 

A  bridge  owned  by  the  claimant,  spanning  tbe  Oneida  river  near  Three 
Rlrera  Point  at  the  junction  of  the  Oneida  and  the  Seneca  riverg  to  form 
tin  Oaw^o  river,  was  ueceBBSrily  raised  to  meet  Barge  canal  reqnire- 
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ments.  The  St&te  and  the  claimant  Bgrud  upon  a  form  of  appropriation; 
that  the  bridge  be  raised  by  claimant  and  an  accurate  cott  account  of  the 
Mme  be  kept  by  the  .latter  and  b;  inspectors  for  the  State,  and  that  sub- 
Hquentlj  the  question  of  liability  could  be  submitted  to  the  Court  of 
CUiina.  On  the  question  of  liability  which  now  is  before  the  eourt  the 
State  contenda  that  the  Oneida  river  is  in  fact  a  naTigable  stream  and 
that  its  navigability  may  be  improved  by  ordering  bridges  raised  without 
payment  to  bridge  owners.  The  State  further  contends  that  this  bridge 
was  an  unlawful  structure,  it  having  been  erected  in  alleged  aceordance 
with  the  General  Railroad  Law,  then  coutained  in  Laws  of  ISGO,  chapter 
140,  section  28,  subdivision  5,  but  constituting  a  violation  of  such  sub- 
division. History  of  the  bridge  In  question  speclflcally  detailed.  Held, 
that  the  violation  of  the  statute  of  1860  complained  of  was  merely 
technical,  especially  in  view  of  the  fact  that  a  fixed  towpath  bridge  long 
antedating  this  bridge  spans  the  Oneida  river  a  very  short  distance 
westerly  and  at  the  junction  of  the  Oneida,  Seneca  and  Osw^o  rivers. 
Alto  held,  that  the  use  of  this  bridge  by  the  owner  without  objection  for 
more  than  forty  years,  and  the  other  facte  adduced,  establish  the  fact 
that  the  bridge  is  one  of  those  for  the  raising  of  which  the  State  assumes 
payment.    Claim  allowed  in  the  sum  of  $36,988.88  with  interest. 

Claim  againat  the  State  of  New  York  aiising  out  of  the  necee- 
Bity  of  altering  and  raising  claimant's  hridge  spanning  the  Oneida 
river  where  the  Oneida  and  Seneca  rivers  join  to  form  the  Oswego 
river.  These  changes  were  necessary  in  order  to  meet  the  Barge 
canal  reqairementa. 

Fenwbll,  J. — This  claim,  filed  Decemher  18,  1916,  arises  out 
of  the  necessity  of  altering  and  raising  the  hridge  of  claimant 
spanning  the  Oneida  river  near  Three  Eivers  Point,  where  the 
Oneida  and  the  Seneca  rivers  join  to  form  the  Oswego  river. 

It  having  become  necessary,  to  meet  Barge  canal  requirements, 
to  raise  claimant's  hridge,  it  was  agreed  by  the  State  and  claimant 
that  an  agreed  form  of  appropriation  be  used ;  that  the  hridge 
be  raised  by  claimant  and  an  accurate  cost  account  of  same  be  kept 
by  claimant  and  the  State's  inspectors  who  were  to  be  present 
daring  the  progress  of  the  work,  and  that  subsequently  the  ques- 
tion of  liability  could  be  submitted  to  the  Court  of  Claims. 

The  language  of  the  appropriation  covers  "  merely  so  much  of 
an  easement  or  property  right,  if  any,  in  the  bridge  superstructure, 
and  sabstructure,  including  the  piers,  abutments  and  approaches 


by  Google 


Statb  Depaktmbnt  Repobts 


[VoL  161  Court  of  CUinu 


thereto,  and  in  the  land  under  water  between  the  abutments  of  said 
bridge  as  is  required  to  effect  a  raising  of  approximately  3,3  feet 
in  thp  vertical  clearance  of  said  bridge,  and  to  effect  a  deepening 
of  the  channel  of  aaid  river  to  meet  barge  canal  requiremeuta 
involving  a  reinforcement  to  the  foundations  of  said  abutments, 
as  shown  on  the  clearance  diagram  and  described  upon  this  mnp 
and  af)propriation ;  all  lands  on  which  the  approaches  rest  and  the 
bridge  superstructure  in  its  entirety,  together  with  appurtenances, 
remaining  the  property  of  the  owner  and  subject  to  its  mainte- 
nance, -.ICQ  and  operation,  except  as  qualified  by  the  foregoing 
appropriation." 

The  State  contends  that  the  Oneida  river  is  in  f.ict  a  navigable 
Etream  and  iht-.i  its  navigability  may  be  improvcl  by  ordering 
bridges  raised,  without  payment  to  bridge  owners. 

The  Oneida  river  is  in  fact  navigable  and  haa  been  a  highway 
of  commerce  for  more  than  100  years. 

It  may  be  well  at  this  time  to  quote  from  a  holding  of  the  United 
States  Supreme  Court  on  this  phase  of  the  case.  We  find  the 
following  language  in  "  The  Daniel  Ball,"  %^  U.  S.  557,  at  page 
663 :  "  The  doctrine  of  the  common  law  aa  to  the  navigability  of 
waters  has  no  application  in  this  country.  Here  the  ebb  and 
flow  of  the  tide  do  not  constitute  the  usual  test,  as  in  England, 
or  any  test  at  all  of  the  navigability  of  waters.  There  no  waters 
are  navigable  in  fact,  or  at  least  to  any  considerable  extent,  which 
are  not  subject  to  the  tide  and  from  this  circumstance  tide  water 
and  navigable  water  there  signifies  substantially  the  same  thing. 
But  in  this  country  the  case  is  widely  different.  Some  of  our 
rivers  are  as  navigable  for  as  many  hundreds  of  miles  above  as  they 
are  below  the  limits  of  tide  water  and  some  of  them  are  navigable 
for  great  distances  for  large  vessels,  which  an:  not  even  affected 
by  the  tide  at  any  points  during  their  entire  length.  A  different 
test  must,  therefore,  be  applied  to  determine  the  navigability  of 
our  rivera  and  that  is  found  in  the  navigable  capacity.  Those 
rivers  must  be  regarded  as  public  navigable  rivers  in  law  which 
are  navigable  in  fact  And  they  are  navigable  in  fact  when  they 
are  used,  or  are  susceptible  of  being  used,  in  their  ordinary  con- 
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dition  as  highways  for  commerce,  over  which  trade  and  travel 
are  or  may  be  conducted  in  the  customary  modes  of  trade  and 
travel  on  water." 

From  the  foregoing  it  might  seem  that  the  bridge  in  question 
should  be  raised  by  the  claimant  at  its  own  expense.  However, 
certain  bridges  were  excepted  from  the  operation  of  the  usual 
rule  by  virtue  of  the  Barge  Canal  Act,  as  interpreted  and  applied 
in  the  ease  of  Lehigh  Vall^  Railroad  Company  v.  Canal  Board, 
204  N.  T.  471,  where  it  was  held  that  the  cost  of  elevating  such  a 
bridge,  to  meet  Barge  canal  requirements,  was,  by  said  act,  as- 
sumed by  the  Stata 

The  opinion  of  Judge  Cutlen  in  the  above  case  contains  at  page 
476,  the  following :  "  In  Radcliff's  Exrs.  v.  Mayor,  etc.,  of  Brook- 
lyn (4  N.  Y.  195)  it  was  held  that  a  municipality  is  not  liable 
for  damages  caused  to  abutting  property  by  change  of  the  grade 
of  a  etreet,  and  this  remains  the  law.  But  now  there  are  statutes 
substantially  applicable  to  all  cities  and  villages  which  enforce 
compensation  to  abutters  for  damages  occasioned  by  a  change  of 
grade,  although  without  such  a  statute  no  legal  liability  would 
rest  on  the  municipalities.  In  the  case  before  us  it  cannot  be 
said  that  the  claim  of  the  railroad  company  that  the  expense 
entailed  by  the  improvement  of  the  Seneca  river  should  be  borne 
hj  the  State  and  not  by  it  is  devoid  of  reasonable  semblance  of 
justice  and  equity.  The  work  will  in  no  respect  iaure  to  the 
benefit  of  the  railroad  company.  On  the  contrary,  it  will  create 
for  it  a  competitor.  The  bridge  has  been  maintained  for  forty 
years.  It  may  be  said  that  in  Jaw  the  company  should  have  con- 
templated the  possibility  that  the  legislature  would  at  some  future 
time  make  such  changes  in  the  river  as  to  render  it  navigable 
and  that  those  changes  might  interfere  with  the  company's  rail- 
road. Yet,  in  fact,  the  probability  of  such  an  occurrence  may  never 
have  su^ested  itself.  The  Ipgislation  before  us  cannot  be  dis- 
tinguished in  principle  from  that  for  the  improvement  of  the 
bridge  across  the  Harlem  river  and  the  viaduct  on  Fourth  avenue 
in  the  city  of  New  York,  and  whether  justice,  under  the  eireum- 
stauces,  required  the  assumption  by  the  State  of  the  whole  cost  of 
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rebuilding  the  bridges  or  only  part  thereof  was  a  matter  fairly 
and  reasonably  within  the  discretion  of  the  Legislature." 

The  State  makes  the  further  contention  herein  that  this  bridge 
was  an  unlawful  structure.  That  the  Oneida  river  having  been 
navigated  by  steam  or  sail  boats  at  the  place  the  bridge  was 
erected,  and  the  bridge  in  question  having  been  erected  in  accord- 
ance with  the  provisions  of  the  General  Railroad  Law,  then 
contained  in  Laws  of  1850,  chapter  140,  section  28,  subdivision 
5,  it  WEB  an  unlawful  structure  under  that  portion  of  said  sub- 
division reading  as  follows:  "  *  *  *  Nothing  in  this  act  con- 
tained shall  be  construed  to  authorize  the  erection  of  any  bridge 
or  any  other  obstruction  across,  in  or  over  any  stream  or  lake 
navigated  by  steam  or  sail  boats,  at  the  place  where  any  bridge 
or  other  obstructions  may  be  proposed  to  be  placed." 

The  bridge  in  question  was  originally  constructed  by  claimant's 
predecessor  in  interest,  Syracuse,  Fhcsnix  and  Oswego  Railroad 
0(mipany,  in  the  year  1873.  The  vertical  clearance  between  said 
bridge  as  originally  constructed,  and  as  reconstructed  from  time 
to  time,  and  the  waters  of  the  Oneida  river  was  approximately 
twelve  feet  This  clearance  was  reduced  during  floods  and 
freshets  to  about  nine  feet  Under  the  Bai^  Canal  Act  it  became 
necessary  to  alter  and  raise  the  bridge  to  give  a  clear  passageway 
of  not  less  than  fifteen  and  one-half  feet  between  the  bridge  and 
the  water  at  its  highest  ordinary  navigable  stage. 

Again  it  would  seem,  in  view  of  the  statutory  provision  above 
quoted,  that  such  a  bridge  over  such  a  stream  was  an  unlawful 
structure. 

The  original  water  trade  route,  before  the  advent  of  canals  or 
railways,  extended  from  the  Atlantic  Ocean  up  the  Hudson  river 
to  Albany,  thence  by  wagon  to  Schenectady,  thence  up  the  Mohawk, 
with  a  mile  carry  at  Little  Falls,  to  a  point  near  Rome,  where 
a  one-mile  carry  connected  with  Wood  creek,  thence  along  Wood 
creek  to  Oneida  lake,  across  that  lake,  down  the  Oneida  river  to 
Three  Rivers  Point,  thence  down  the  Oswego  to  Lake  Ontario, 
thus  reaching  points  on  the  Great  Lakes. 

The  Seneca  river  was  not  only  navigable  but  was  at  one  time 
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actually  navigated  by  flteamboatB  one  hundred  feet  long,  thirty 
feet  beam  and  three  and  a-half  feet  draft  the  whole  length  of  the 
river  from  Oneida  late  to  Three  Eivers  Point,  which,  of  course, 
included  the  place  where  this  bridge  was  built  The  through  com- 
merce from  the  Hudson  watershed  to  the  Great  Lakes  and  St 
Lawrence  watershed  which  passed  through  the  Mohawk-Wood 
Creek-Oneida  Lake  route  waa  restricted  as  to  size  of  vessels  by 
the  small  carrying  capacity  of  Wood  creek.  Very  large  vessels 
plied  on  the  Hudson  and  boats  of  the  above  dimensions  could  ply 
and  did  ply  on  the  Oneida  river;  but  when  the  Erie  canal  with 
its  improvements  and  enlargements  created  a  continuous  water- 
way from  the  Hadson  to  Syracuse,  and  from  there  to  Oswego, 
there  was  created  a  continuous  water  route  between  these  two 
vatersheds  which  had  a  unifonn  carrying  capacity  and  a  super- 
stmcture  clearance  of  eleven  feet  four  inches.  While  this  carry- 
ing capacity  was  much  smaller  than  that  of  the  Hudson  river, 
of  Oneida  Lake,  and,  in  some  respects,  of  Oneida  river,  never- 
theless, it  being  so  much  greater  than  the  Wood  creek  link,  the 
traffic  was  deflected  to  the  longer  route  but  the  one  having  the 
greatest  nniform  carrying  capacity.  This  condition  automatically 
destroyed  the  actnal  navigation  of  Wood  creek  and,  to  a  very  lai^ 
extent,  the  actual  navigation  of  the  Oneida  river  for  any  boats 
larger  than  usable  on  the  Erie  and  Osw^o  canals,  consequently  a 
bridge,  whether  a  highway  or  railroad,  which  had  a  clearance  of 
twelve  feet  did  not  interfere  to  any  appreciable  extent  with  the 
actnal  navigation  of  this  through  water  route  between  these  two 
watersheds.  It  did  interfere  at  the  time  and  place  of  construc- 
tion with  the  passage  of  these  larger  boats,  but  they  were  already 
ahnt  off  from  passage  through  this  general  route  by  canal  bridges, 
locks  and  other  structures.  Oneida  lake  and  Oneida  river  could 
be  used  by  boats  larger  than  could  be  accommodated  l^  the  Erie 
and  Osw^o  canals,  and  consequently  such  boats  were  used  on  the 
lake  and  down  the  river  to  Three  Rivera  Point,  where  Oneida 
river  navigation  went  into  the  Oswego  canal.  The  to^vpath  bridge 
and  the  railroad  bridge  at  Three  Kivers  Point  were  both  fixed 
bridges  with  a  <dearance  of  twelve  feet  but  the  other  bridges  on  the 
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river  upstream  and  between  Three  Rivera  Point  and  Oneida  lake 
had  draws.  Apparently  the  necessity  for  a  greater  clearance  than 
twelve  feet  did  not  extend  beyond  Three  Eivera  Point  It  is 
also  reasonably  certain  that  these  two  bridges  with  their  deai^ 
ance  of  twelve  feet  did  not  in  fact  interfere  appreciably  with  the 
actual  navigation  of  the  Oneida  river  at  the  places  where  the 
bridges  were  built.  The  uninterrupted  user  of  these  bridges  for 
over  forty  years,  with  no  greater  clearance  than  twelve  feet,  indi- 
cates that  neither  the  State  nor  any  citizen  of  the  State  took  st^ 
to  have  the  bridges  removed  or  raised.  The  fact  that  the  bridges 
were  not  raised  is  proof  either  that  no  action  to  have  them  removed 
or  devated  w.as  ever  prosecuted  to  a  conclusion  or  that  such  an 
action,  if  it  was  brought,  did  not  succeed.  It  would  appear  that 
the  bridge  in  question  was  not  in  fact  such  an  obstruction  to  com- 
merce as  to  become  an  abatable  nuisanca 

Incidental  passage  of  steam  and  sail  boats  will  not  be  aufficietit 
to  make  unlawful  the  bridge  stnictureB  carrying  practically  the 
entire  bulk  of  the  commerce  at  such  places.  It  would  aeem  that 
the  erection  and  continuous  use  of  fixed  railroad  and  canal  tow- 
path  bridges,  having  a  clearance  of  twelve  feet,  across  the  Oneida 
river  near  Three  Kivers  Point  during  a  period  of  more  than 
forty  years  is  a  sufficient  ground  for  holding  that  claimant's 
bridge  was  not  such  a  navigation  obstruction  as  to  make  the  bridge, 
for  that  reason,  an  unlawful  structure.  Kerr  v,  W.  S.  R,  R,  Co., 
127  N.  T.  269;  D.  &  H.  C.  Co.  v.  Lawrence,  2  Hun,  163;  affd., 
56  N.  T.  612,  on  opinion  below. 

Conceding  that  there  was  actual  navigation  by  steam  and  sail 
boats  at  the  place  where  claimant's  bridge  was  erected,  and  apply- 
ing strictly  the  provision  of  chapter  140  of  the  Laws  of  1850 
that  "  Nothing  in  this  act  contained  shall  be  consti-ued  to  author- 
ize the  erection  of  any  bridge  or  any  other  obstruction  to  cross, 
under  or  over,  any  stream  or  lake  navigated  by  steam  or  soil 
boats,  at  the  place  where  any  bridge  or  other  obstructions  may  be 
proposed  to  be  placed,"  it  will  readily  be  seen  that  the  bridge 
could  not  have  been  constructed  at  all  under  the  terms  of  the  th«i 
Oeneral  Railroad  Law.     Applying  a  more  liberal  construction 
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and  one  that  meets  the  reason  for  the  statute,  that  no  such 
bridge  should  be  built  which  would  interfere  with  navigation  by 
steam  or  sail  boats  at  that  place,  we  find  that  the  bridge  was  not 
built  contrary  to  the  reason  for  the  statute  but  only  to  its  letter, 
and  I  think  it  may  be  fairly  concluded  that  it  was  built  contrary 
to  the  letter  of  the  statute.  However,  inasmuch  as  the  statute 
was  undoubtedly  enacted  for  the  purpose  of  keeping  actual  navi- 
gation free  from  obstruction  by  bridges  and  other  structures,  and 
in  view  of  the  fact  that  at  this  particular  place  substantially  all 
of  the  actual  navigation  of  the  stream  was  carried  on  after  the 
erection  of  thia  bridge  in  the  same  manner  as  before  it  was  erected, 
it  must  be  held  that  there  was  no  real  obstruction  to  navigation. 

In  Lehigh  Valley  K.  R.  Co.  v.  Canal  Board,  146  App.  Div. 
151,  158,  Presiding  Judge  McLennan  says:  "The  construction 
of  the  bridge  in  question  and  the  operation  of  plaintiff's  railroad 
over  the  same  in  no  manner  interfered  with  the  uaefulneas  of 
Seneca  river  as  a  navigable  waterway  for  the  reason  that  during 
that  entire  period  and  wholly  independent  of  any  acts  committed 
by  the  plaintiff  or  its  predecessors,  such  river  was  non-navigable 
for  all  practical  purposes. 

"  It  would  be  an  unreasonable  interpretation  of  the  statute  to 
hold  that  a  railroad  company  was  prohibited  from  crossing  a 
stream  or  watercourse  although  at  one  time  navigable  but  which 
because  of  the  changed  conditions  had  been  abandoned  and  with 
the  consent  and  acquiescence  of  the  State  its  navigation  made 
impossible." 

The  State  ordered  the  claimant  to  raise  its  fixed  bridge  three  and 
three-tenths  feet,  not  to  accommodate  the  navigation  of  steam  and 
sail  boats  such  as  were  used  when  the  bridge  was  built  or  such 
boats,  of  a  much  larger  dimension,  as  might  be  used  in  navigating 
the  Oneida  river,  but,  on  the  contrary,  have  only  demanded  an  ele- 
vation sufficient  to  accommodate  navigation  as  limited  by  the 
locks,  bridges  and  structures  of  the  Barge  canal, —  which  limita- 
tion, in  itself,  is  a  measure  of  the  kind  and  character  of  navigation 
that  is  to  be  carried  on  on  the  Oneida  river  and  of  the  kind  and 
character  of  navigation  that  must  not  be  interfered  with  there  or 
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elsewhere  along  the  line  of  the  Barge  canal  either  in  its  ditch 
construction  or  canalization  portions.  It  is  a  case  of  history 
repeating  itself.  This  is  now  the  measure  of  the  navigation  of 
the  Oneida  river  at  the  place  in  question  just  as  the  original  Erie 
canal  with  its  improvement  was  formerly  the  measure  of  the  navi- 
gation on  the  Oneida  river  at  the  same  locality. 

The  State  now  fixes,  by  the  terms  of  its  demand  in  this  case, 
the  elevation  of  fixed  bridges  to  be  only  sufficient  to  accommodate 
navigation  measured  by  the  capacity  of  the  Bai^e  canal  itself. 
This  is  a  fixing  of  the  character  of  navigation  of  the  Oneida  river 
at  the  location  of  claimant's  bridge.  This  necessity,  so  detennined, 
requires  that  a  fixed  bridge  must  be  three  and  three-tenths  feet 
higher  than  the  old  bridge  to  comply  with  the  statute.  The  State 
is  hardly  in  a  position  to  claim  that  the  former  elevation  of  twelve 
feet  —  being  eight  inches  more  than  the  required  elevation  of 
bridges  on  the  Erie  and  Osw^o  canals  —  was  not  at  that  time  a 
reasonable  measure  of  the  navigation  necessities  of  the  Oneida 
river,  when  the  present  elevation  ordered  by  the  State  is  measured 
by  the  present  Bai^  canal  necessities,  and  requires  a  raising  of 
only  three  and  three-tenths  feet. 

While  there  seems  to  have  been  a  technical  violation  of  the 
statute  which  was  in  force  at  the  time  of  the  construction  of  the 
bridge,  we  think  that  the  spirit  of  the  statute  was  complied  with 
when  a  twelve-foot  clearance  was  provided  for  and  that,  while 
steam  and  sail  navigation  existed  to  a  degree  at  that  time,  that 
the  real,  actual  improved  navigation  of  the  stream  was  not  inter- 
fered with  by  a  fixed  bridge  at  that  elevation  at  that  place,  par- 
ticularly in  view  of  the  fixed  towpath  bridge,  long  antedating 
this  bridge,  which  spanned  the  Oneida  river  a  very  short  distance 
westerly  and  at  the  junction  of  the  Oneida,  Seneca  and  Osw^o 
rivers. 

We  reach  the  conclusion  that  in  spite  of  the  apparent  technical 
illegality  in  the  original  construction  of  the  bridge,  that  its  vser 
without  objection  for  more  than  forty  years,  its  capacity  for  accom- 
modation, by  a  twelve-foot  clearance,  of  substantially  all  the  navi- 
gation passing  that  point  and  the  State's  present  determination 
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not  to  demand  a  renewal  or  a  drawbridge  but  simply  to  increaae 
the  elevation  three  and  three-tenths  feet,  bring  the  bridge  within 
the  doctrine  of  the  Lehigh  Valley  case  as  being  one  of  the  bridges 
for  the  raising  of  which  the  State  assumed  payment.  Lane  Bros. 
Co.  V.  State,  11  State  Dept.  Eept.  117,  126. 

According  to  the  report  of  State  Engineer  Bond,  made  prior 
to  the  Barge  Canal  Act,  an  estimate  was  made  of  the  cost  of  twenty- 
seven  railroad  bridges  which  it  was  found  neoeesary  to  change, 
included  in  which  number  was  claimant's  bridge  across  the  Oneida 
river  at  Three  Rivers  Point,  being  the  bridge  in  question 
here.  The  cost  to  the  State  of  changing  this  bridge  was  estimated 
at  ¥31,520.  The  actual  cost  of  altering  and  raising  the  bridge, 
as  checked  1^  the  State  inspectors  during  the  progess  of  the  work, 
and  as  admitted  by  the  State,  was  $36,988.88.  An  item  for  l^al 
costs,  amounting  to  $440.52,  made  by  claimant  is  objected  to  by 
the  State  as  bdng  an  improper  chai^  against  the  cost  of  elevation 
of  the  bridge.  We  think  the  State's  contention  in  this  respect  is 
correct  and  have  subtracted  the  item  of  $440.52  from  the  original 
claim  of  $37,429.40,  leaving  a.  balance  of  $36,988.88. 

Claimant's  exhibit  No.  16,  being  a  letter  from  (Jeorge  W.  Kit- 
tredge,  chief  ^igineer  of  the  New  Tort  Central  and  Hudson 
JEIiver  Railroad  Company,  to  John  A.  Bensel,  State  Engineer 
and  Surveyor,  was  offered  and  received,  bat  with  a  reservation 
that  the  ruling  be  made  at  the  disposition  of  the  case  and  the 
party  ruled  against  be  given  the  exception.  The  objection  to  the 
receipt  of  the  letter,  exhibit  No.  16,  in  evidence  is  sustained,  and 
the  claimant  is  given  the  exception. 

The  preliminary  reports  of  tiie  State  Engineer  shown  in  various 
Assembly  and  Senate  journals,  including  the  Bond  report,  sonjalled, 
and  the  various  portions  of  the  Senate  and  AasemUy  journals 
prior  to  the  enactment  of  the  Barge  Canal  Act  which  were  objected 
to  and  received  conditionally,  are  received  in  evidfflice,  and  the 
State  is  allowed  the  exceptions. 

An  order  for  judgment  for  $36,988.88  with  interest  from  June 
18, 1915,  has  accordin^y  been  made. 

AcEEBsoR,  J.,  concurs. 

arAra  DepT,  Ripr.— Vol.  IB       ( 


by  Google 


State  Depaetmbht  Rifobtb 


Court  of  Claim* 


Ribstbih-Holtkr  Company  v.  State  of  New  Yokk 


(Dated   Febniarj   7,   1918) 

A  contractor  famlUar  witb  tbe  form  of  St«te  contractt  it  cbaiguble  vitli 
knowledge  of  the  fact  that  «  lequirement  mentioned  on  the  pluu  but 
not  in  the  apedficationa  la  nerertbelesa  a  part  of  auch  contract. 

•  The  elainiAiit  by  its  president  and  treasurer  entered  into  a  contract, 

one  of  the  epecifieatioiis  of  which  was  "  whenever  any  uf  the  following 
words  and  ezpresBionB  are  used  in  theae  Hpeciflcationa  it  it  understood  to 
have  the  meaning  herewith  accompanying."  The  question  herein  to  be 
conaidered  la  as  to  the  use  of  the  words  "imported  material  "  on  a  plan 
accompanying  a  highway  contract  taken  by  claimant.  The  claimant 
eontenda  that  the  proviaion  quoted  applies  merely  in  case  the  term  under 
discussion  is  included  in  the  specif) cationa  but  not  when  the  term  appcara 
on  the  plans  and  ia  omitted  from  the  xpeciflcatious.  Seld,  that  the 
claimant,  being  thoroughly  familiar  with  State  highway  contracts  and 
the  work  to  be  done  thereunder,  cannot  now  1>e  heard  to  aay  that  the 
company  did  not  know  that  the  words  in  queation  were  on  the  plana. 
Even  if  he  had  no  such  knowledge  he  muat  be  presumed  to  have  had 
knowledge  that  under  the  itemized  proposal  the  company  certifle*  to  hav- 
ing carefully  examined  the  plans,  apeciflcations  and  form  of  contract  and 
waivea  all  right  to  plead  any  misunderstanding  regarding  the  same. 
<3aim  diamiued. 

Claim  against  the  State  of  New  York  arialDg  from  the  use  of 
the  words  "  imported  material  ".  on  &  plan  accompanying  &  high- 
way contract  taken  by  the  claimant.  The  claim  nec&ssitatee  the 
construing  of  the  words  above  quoted  in  such  a  contract 

Hugh  J.  O'Brien  and  Charles  A.  Bostwiek,  for  claimant. 

Merton  E.  Lewis,  Attorney-General  (Henry  P.  Kevins,  Deputy 
Attorney-General),  for  State. 

FtwssLL,  J, — This  claim  aris^  out  of  the  use  of  the  words 
"  imported  material "  on  a  plan  accompanying  a  highway  contract. 
Their  meaning  is  stated  in  the  gpneral  specifications  to  be  "  any 
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material  used  in  the  woA  whidi  is  brought  t^  water  or  railroad 
or  other  cammon  carrier." 

The  Iflt  paragraph  of  the  apecifieatioiks  reads  as  follows ;  "  When- 
ercr  any  of  the  following  words  and  expressions  are  used  in  these 
specifications  it  is  understood  to  have  the  meaning  herewith 
accompsnying. " 

It  is  contended  by  counsel  for  claimant  that  the  meaning  above 
set  forth  most  be  applied  cmly  when  used  in  "  these  specifications  " 
and  not  when  the  words  "  imported  material  "  appear  on  the  plans. 
The  "  itemized  proposal,"  which  die  claimant  executed,  contained 
the  following:  "  The  undersigned  also  hereby  declare  that  he  has 
or  they  have  carefully  examined  the  plans,  specifications,  form  of 
contract,  and  that  he  has  or  they  have  personally  inspected  the 
actual  location  of  the  voA  together  with  the  local  sources  of 
Bupply,  has  or  have  satisfied  himself  or  themselves  as  to  all  the 
quantities  and  conditions,  and  understands  that  in  signing  this 
proposal  he  or  th^  waive  all  right  to  plead  any  misunderstand- 
ing regarding  the  same." 

It  would  seem  that  the  claimant,  having  executed  by  its  presi- 
dent and  treasurer,  Mr.  Sibstan,  an  instrument  containing  the 
above  clause,  and  Mr.  Bibstein  being  thoroughly  familiar  with 
State  highway  contracts  and  the  wort  to  be  done  thereunder, 
cannot  now  be  heard  to  say  that  he  did  not  know  that  the  words 
in  question  were  on  the  plans.  It  may  be  the  fact  that  he  did  not, 
Imt,  in  view  of  the  above  clause,  he  must  be  presumed  to  have 
blown. 

We  cannot  agree  that  the  words  "  these  specifications  "  should 
have  the  limited  conatruction  urged  and  thus  not  be  inclusive  of 
their  use  on  the  plans. 

These  words  "imported  material,"  and  their  described  mean- 
ing, have  been  used  in  the  State's  standard  form  of  highway 
contract  for  a  definite  purposa  It  has  been  found  from  expe- 
.  rience,  and  it  is  clearly  based  on  sound  judgment,  that  the  more 
tnformation  the  State  highway  authorities  can  get  as  to  sources, 
kinds  and  quantities  of  highway  material,  and  then  give  pub- 
lic^ to  prospective  bidders,  the  lower  the  bids  will  be.    If  the 
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contractors  vere  "  bidding  in  the  dark"  as  to  Bonrcea  of  materials, 
they  naturally  and  properly  would  use  a  larger  factor  or  mai^n 
of  safety  wbidi,  of  coarse,  would  add  to  tiie  cost  of  the  road 
without  adding  to  its  qnaliiy.  To  obtain  such  information  inspec- 
tions are  made  of  the  neighborhood  of  the  proposed  contract  and 
the  information  thus  obtained  is  placed  on  file  and  them  brought 
to  the  attention  of  the  bidders.  Where  no  satisfactory  local  mate- 
rials are  diacovered  that  condition  is  made  known  to  bidders  1^  the 
designation  "  imported  materials."  If  a  State  inspector  finds 
suitable  material  and  informs  a  contractor  instead  of  the  Highway 
Ccnnmissioner,  the  bids  will  all  be  hi^,  but  one  would  be  a  little 
lower  than  the  others,  and  one  contractor  will  make  a  much  laigeff 
profit  because  he  will  use  the  local  material  disclosed  to  him 
secretly  by  the  inspector.  This  makes  a  higher  price  to  the 
State  than  would  be  the  case  if  the  bidders  were  bidding  wi  a 
known  source  of  local  supply.  Further,  it  would  not  be  fair  to 
the  other  competing  bidders  if,  after  a  contract  was  let,  where  no 
local  supply  was  indicated,  the  successful  bidder  was  allowed  to 
use  such  a  source.  It  might  also  be  added  that  such  permisaion 
to  use  local  material  would  be  solely  for  the  benefit  of  the.  con- 
tractor. The  State  being  bound  to  pay  the  contract  price,  and  as 
the  contract  price  is  based  on  the  lowest  bid,  and  as  all  the  bids 
were  made  in  view  of  Ihe  absence  of  local  material,  and  the  necesr 
aity  for  using  imported  material,  it  will  readily  be  seen  that  the 
contractor  and  not  the  State  would  benefit  by  the  use  of  the  local 
material. 

We  think  the  Highway  Commissioner  is  fully  authorized  to 
incorporate  in  highway  contracts  such  provisions  as  will  reduce 
or  eliminate  improper  or  corrupt  transactions  in  the  obtaining 
or  carrying,  ont  of  highway  contracts. 

It  is  further  contended  by  counsel  for  claimant  that  such  a 
holding  would  be  ill^al  in  this  case  as  it  does  not  permit  com- 
petition with  local  suitable  material.  We  are  not  inclined,  to  , 
agree  with  him.  The  question  of  restricted  competiticm  can 
hardly  be  urged  by  a  claimant  who  raises  it  after  the  contract  is 
made  and  the  State  bound  to  pay  a  contract  prica    Mr.  Bibstein 
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testified  that  he  did  not  discover  the  local  supply  until  after  the 
contract  was  esecnted.  He  is  therefore  estopped  from  claiming 
that  he  haa  been  harmed  in  any  way  by  not  being  allowed  to  use 
a  source  of  which  he  had.  no  knowledge  when  he  bid  and  when  his 
company  obtained  and  ezeonted  the  contract  In  supporting  the 
State's  position  as  to  this  phase  of  the  claim  we  feel  that  we  are 
not  depriving  the  State  of  the  benefit  of  competition  but  rather 
the  reversa  We  feel  confident  that  in  holding  the  proTision  valid 
and  the  Highway  Commissioner  fully  warranted  in  making  it,  we 
are  supporting  a  provision  that  will  and  does  bring  about  com- 
petition at  the  proper  time,  namely,  wiiile  contractors  are  bid- 
ding for  work,  and  which  does  not  raise  the  legal  fiction  of  reduc- 
ing competition  to  give  a  contractor  more  profit  after  the  "  day  of 
competition  is  past" 

In  must  be  definitely  understood  that  the  rranarks  above  made 
aa  to  reducing  or  eliminating  "  improper  dealings  "  are  not  at  all 
to  be  applied  to  this  contractor  or  to  this  claim  —  but  merely  the 
reasons  in  the  abstract  that  warrant  the  insertion  of  the  provision. 

Counsel  for  claimant  ui^;e8  that  such  a  provision  is  an  adver- 
tisement that  the  State  employees,  charged  with  searching  for 
sources  of  supply,  axe  not  honest  and  cannot  be  trusted,  and  that 
snch  a  policy  will  make  them  dishonest  eren  if  they  were  not  so 
before. 

The  answering  ailment  is  plain.  The  standard  State  contracts, 
while  apparently  arbitrary  and  one-sided,  are,  in  fact,  the  group- 
ing of  the  terse,  explicit,  residual  rules,  restrictions,  definitions, 
etc.,  remaining  after  many  years  of  experience  with  contractors 
and  State  employees.  They  are  "  the  survival  of  the  fittest" 
Surely  the  State  may  learn  by  experience,  and  a  rule  or  holding, 
founded  on  experience,  that  is  meant  to  and  tends  to  eliminate 
imprc^ter  dealings,  is  not  an  advertisement  of  dishonesty  but 
rather  an  attempt  to  apply  in  a  concrete  given  state  of  circum- 
stances the  Christian  prayer  of  all  men.,  "  Lead  us  not  into 
temptation." 

This  claim  should  be  dismissed  and  it  has  been  bo  ordered. 

Pabis  and  Acksbsou,  JJ.,  concur. 
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PUBLIC  SERVICE  COMMISSION 

FIRST    DISTRICT 


In  the  Matter  of  the  Application  of  The  New  Toek  ahd  Noeth 
Shobb  Tractiow  Compabt  for  an  Ordex  Increaaing  the  Rate 
of  Fare  to  be  Charged  by  it  Between  any  Two  Points  on  Its 
Lines  in  the  City  of  New  York,  Under  Secti<m  49  of  the  Public 
Service  CommissionB  Law 

Caae  No.  2317 

(Pnblio  Serrioa  Conunisuon,  Flnt  KBtrict,  Jutuai;   10,   191S) 

Hbtoiy  of  petitloninx  cotnptny  and  outl^  of  pnvioiu  piooMdlass  In  nx«rd 
to  andi  compui7. 

Tke  rerenne  of  a  public  Mirlce  coiporatlon  ihonld  be  anlBdeiit  to  op«r«U  and 
maintain  the  property  and  also  to  give  a  reaaonablo  tetnm  to  the  ownen 
thereof. 

Effect  of  contract  b«twe«ii  the  dty  of  Vo«  York  and  the  petittonlng;  com- 
pan;  tlut  not  more  than  fire  eenti  ahonld  be  chaited  for  a  continnona 
ride  from  any  one  point  to  any  other  point  on  iti  linei  within  the  dty 
limit*. 

Power  of  the  Commlielon  to  put  in  effect  a  leren-cent  rate  on  the  petltloBer'a 
lines  within  the  dty  of  ITew  York. 

Coaaideiatlon  of  the  procedure  under  which  the  reqnlaite  il^ti  for  the  uea 
of  public  atreeta  may  he  lecnred  for  a  projected  atieet  lailroad  —  conitl- 
tutlonal  limitation  of  leglaUtiTe  power. 

Power  of  the  Lexialatnre  aubeeqnently  to  modify  an  asieeaent  eqiesied  in  a 
dty  franduM  for  a  projected  atreet  rallraad. 

Power  of  the  Commiulon  to  incnaae  «  rate  aho*e  a  marimnm  indicated  hy 
statute. 

The  petitioning  corporation  waa  inoorporated  under  the  Railroad  Iaw 
tm  Anguat  0,  1902,  aa  tlie  Mineola,  Roalyn  and  Fort  Washington  Traction 
Company.  It«  termini  were  to  be  outside  the  city  of  New  York.  The 
following  year  the  corporate  name  was  changed  to  the  New  York  and 
North  Shore  Traiition  Ccmpany.  His  Mmpany  brought  into  operation 
on  tile  Port  Waahington-Hineola.  line  2.0B  milea,  ou  the  Uineo  la-Hi  cka- 
TiUe  line  6.77  mites  and  ctt  the  Boalfn-Flushing-Whitestone  line  about 
13  miles  of  surface  railroads.  The  rcwd  now  extends  from  the  city  line 
at  Little  Node  in  Queens  borou^  to  the  weetem  terminal  at  Farringtcm 
and  State  streets,  Flushing,  a  distance  «f  d.M  miles.  Branches  extend 
from  Flushing  to  WMtestone  and  Whiteetone  Leading  on  the   sound. 
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Within  the  city  its  lines  are  double- tracked;  in  Naaaau  county  they  are 
single  truck  with  sidings.  The  company  is  not  identified  with  any  other 
transportation  IntereBts  within  the  city  of  New  York. 

A  public  wrrice  corporation  must  bare  s.  revenue  sufficient  not  only 
to  operate  and  maintain  the  property  but  also  to  give  a  reasonable 
return  to  those  whose  invested  money  remains  in  the  enterprise.  The 
CcmmisHion  should  have  due  regard  sjnong  other  things  to  a  reasoDable 
average  return  upon  the  value  of  the  property  actually  used.  Adequate 
return  must  find  its  basiB  in  the  first  iustauee  in  an  adequate  gross 
revenue.  Various  factors,  however,  may  operate  to  prevent  a  fair  return 
in  spite  of  adequate  gross  earnings:  a  territory  may  be  too  sparsely 
settled;  the  mtire  enterprise  nMy  have  been  unwise;  the  particular  mode 
of  service  may  be  inefficient  for  the  territory;   the  fare  may  be  too  low. 

The  franchise  which  tbe  petitioning  compi&y  secured  from  tJie  city 
of  New  York  included  a  provision  tliat  upon  the  termination  of  the  eon- 
tract,  which  was  for  twenty-flve  years,  or  if  the  same  be  renewed  then 
at  the  termination  of  the  renewal  term,  the  tracks  and  equipment  of 
the  company  should  become  the  property  of  the  city  without  cost.  The 
value  nf  the  properly  which  will  revert  to  the  city  has  been  found  to  be 
(383,191.  The  terms  of  the  contract  and  other  public  charges  such  as 
taxes  have  led  the  company  to  aslc  for  leave  to  charge  an.  Increased 
rate  as  a  substantial  part  of  any  sum  taken  from  passengers  finds  it« 
way  back  into  the  public  treasury  under  tlLe  franchise  terms  and  at  least 
no  later  than  1950  all  the  property  of  tbe  company  in  public  streets 
becomes  outright  tbe  property  of  the  city  without  any  psymoit  therefttf 
by  the  eity.  Despite  this  fact,  however,  tbe  city  inaiets  that  the  fare 
shall  not  be  increased  above  tbe  franchise  limitation  of  five  cents. 

The  question  of  the  power  of  the  Commission  to  put  in  effect  a  seven- 
emt  rate  on  the  petitioner's  lines  within  the  city  of  New  York  presents 
a  question  of  far-reaching  importance.  '  This  question  has  not  been 
decided  by  any  controlling  authority  within  this  State.  In  the  present 
instance  co-operation  by  the  petitioner,  the  city  of  New  York  and 
the  Commission  may  lead  to  an  early  adjudication  on  this  issue,  on 
which  important  public  rights  depend.  Basic  questions  as  to  the 
demarcation  between  state  and  municipal  powers  ore  involved.  Since 
1875  section  18,  article  III  of  the  New  York  State  Constitution  has  con- 
tained a  fifteenth  subdivision  which  in  part  provides  that  "  no  law 
shall  authorize  the  construction  or  operation  of  a  street  railroad  except 
upon  the  condition  that  tl»e  consent  •  •  •  also  of  the  local  authorities 
having  control  of  that  portion  of  a  street  or  highway  upon  which  it  is  - 
proposed  to  construct  or  operate  such  railroad  l>e  first  obtained,  •  •  •." 
Tbe  five-cent  limitation  was  included  in  the  constitutional  consent  of  the 
local  authorities  and  the  question  becomes  one  of  determinaticm  of  the 
■cope  and  effect  of  the  action  of  the  dty  under  tbe  constitutional 
Kquirement. 

When  the  promoters  of  a  street  railroad  project. seek  to  obtain  a  valid 
btsia    for   die   construction    and   operation    of   their    tines   they   most 
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procure  (ram  Uie  Stste  their  iucorporstion  and  franchise  rights,  and 
where  thej  seek  to  lay  their  tracks  and  opra-ate  th^  ears  altmg  tiie 
streets  of  a  dtj  or  other  municipaJitj  they  must  <Atain  dns  "consult" 
ot  the  local  authorities,  and  in  addition  must  obtain  from  the  Publia 
Service  C(»nmis8ion  determination  of  the  public  etrnvenience  and  necessity 
for  the  piopoaed  new  line  and  approval  of  the  exercise  of  the  franchise 
therefor.  The  ohartering  of  a  street  railway  corporation  by  the  Stats 
confers  npon  it  no  right  to  proceed  along  publio  streets.  The  Constitu- 
tion, article  III,  section  IS,  retjuires  the  action  and  consent  of  the 
local  authorities.  The  streets  of  a  dty  do  not  belong  to  Hm  city  but 
are  held  in  trust  tor  the  use  of  all  the  people  of  the  Sttbte. 

For  cM-tain  purposes  the  Le^slatnre  is  granted  certain  powers  in 
referenee  to  saoh  streets,  but  these  powers  cannot  be  urged  as  against 
constitutional  limitation,  and  where  the  Constitution  provides  that  no 
street  railway  shall  be  constructed  along  s  public  street  without  the 
consent  of  Uie  local  authorities,  the  power  of  the  Legidature  is  to  that 
extent  qualified  and  limited.  The  city  is  nnpowered  to  exercise  the 
l^islative  power  of  determining  the  conditions  under  which  it  will  grant 
its  consent,  if  at  all.  The  agreement  between  the  petitioning  company 
and  the  city  of  New  York  In  regard  to  a  five-cent  fare  wm  within  the 
power  of  the  cil^  under  the  constituttonsl  provision. 

Held,  that  upon  the  whole  record  In  this  case  the  Commission  is  not 
at  present  vested  with  power  to  authorise  a  seven-ceot  fare,  which  would 
be  waTrMit«d  by  the  company's  financial  circumstances  and  its  right  to 
earn  a  fair  rrtnm  up<Hi  the  (air  value  of  ita  properly  used  in  Uie  public 
service.  The  auggestion  is  made,  however,  that  the  case  be  held  open 
sufficiently  long  for  the  petitioning  company  to  seek  the  consent  of  the 
city  to  such  increase,  but  that  if  such  action  be  not  talcen  by  the  company 
m  order  be  promptly  entered  herein  denying  upon  the  grounds  stated  the 
i^Uwtion  of  the  petitioner. 

Whithby,  Commisflioner. —  The  New  York  and  North  Shore 
Traction  Company,  a  street  surface  railroad  corporation  operating 
within  the  borotigh  of  Querau  and  the  adjoining  county  of  Nassau, 
asks  the  Conunission  to  adjudge  its  present  fare  of  five  cents 
within  the  city  of  New  York  to  he  unreasonably  low  and  unrc- 
munerative,  and  to  fix  seven  cents  as  the  maximum  to  be  chained 
for  a  single  continuous  trip  between  points  within  the  city  limits. 
By  one  of  the  terms  of  the  contract  wiiich  it  entered  into  with  the 
city  of  New  York  as  a  condition  of  obtaining  the  munieipality'B 
consent  to  the  construction  and  operation  of  the  railroad  along 
public  streets,  the  company  had  agreed  to  charge  no  more  than 
five  cents  for  such  a  trip;  but  the  company  now  contends  that 
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because  the  five-cent  fare  now  fails  to  yield  a  fair  letam  upon  the 
valae  of  its  property,  the  Conunisaion  is  vested  with  the  power 
and  daty  of  fixing  a  hi^er  rate  or  of  prescribing  fo?  the  portions 
of  ita  lines  within  the  city  of  New  York  a  "  zone  "  system  per- 
haps similax  to  that  aathorized  t^  the  Public  Service  Commission 
for  the  Second  District  for  the  Imes  in  Nassan  Connty. 

The  conclusions  hereinafter  reached  as  to  the  powers  of  the 
Conunisaion  in  the  prconises  give  added  reason  for  a  careful  state- 
ment of  the  full  facts  regarding  the  petitioner's  status,  finances 
and  operations.  The  matters  hereinafter  set  out  may  be  taken  as 
the  findings  of  faet  made  by  the  Commisaion. 

EiaTOKT  OV  THI   COVBAST 

The  corporation  petttaonar  was  incorporated  under  the  Eailroad 
Law  on  August  6, 1902,  as  "  The  SCineoIa,  Rodyn  and  Port  Wash- 
ington Tractifm  Company,"  which  indicated  its  contemplated 
termini  —  all  outside  the  city  of  New  York  Certain  franchises 
then  obtained  finally  lapsed  by  non-nser.  On  August  26,  1907, 
following  new  plans,  the  corporate  name  was  changed  to  "  The 
New  York  and  North  Shore  Traction  C<snpany "  and  the  work 
was  laundied  which  resulted  in  the  beginning  of  operation  on  the 
Port  Washington-Mineola  line,  a  distance  of  2.69  milee,  on  or 
about  February  1,  190S ;  the  Mineola-Hicksville  line,  a  distance 
of  6.7?  miles,  on  or  about  March  1,  1909 ;  and  the  Soslyn-Fluah- 
ing-Whitestone  line,  a  distance  of  about  18  miles,  on  or  about 
November  1,  1910.  The  lines  of  the  company  within  the  city 
of  New  York  extend  from  the  city  line  at  Little  Neck,  in  Qneens 
borough,  throogh  Donglaston,  Bayside,  Anbomdate  and  Fludiing, 
to  a  western  terminal  at  Fsrrington  and  State  streets,  Flushing,  a 
distance  of  6.66  milee.  At  Chestnut  street  and  Central  avenue. 
Flushing,  a  branch  extends  2.26  miles  to  Whiteetone  and  White- 
stone  Landing,  on  the  shores  of  Long  Island  sound.  The  peti- 
ticnter's  lines  within  the  city  of  New  York  are  double-tracked ;  in 
Nassau  cotm^,  they  are  single  track  with  sidings.  The  petitioner 
and  the  ownership  of  its  stock  and  securities  are  not  identified  with 
any  odier  transportation  interests  within  the  city  of  New  York. 
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Situation  and  Sbsviob  of  thb  Company 

The  general  property  of  the  petitioner  consists  of  29.46  miles 
of  road,  of  which  8.91  miles  are  in  the  borough  of  Queens,  city  of 
New  Yoit;  a  power  house  at  Baysido  (Queens  borough),  a  sub- 
station, car  bam  and  office  building  at  Roslyn  (Nassau  county), 
and  a  small  car  bam  and  office  building  in  Flushing  (Queens 
borough).  It  owns  nineteen  closed  cars,  of  which  15  are  usually 
in  service,  besides  a  sprinkling  car,  snow  plow,  swe^wr  and  work 
car. 

On  its  Whitestone  Division  (Flushing  to  Whitestone),  the 
petitioner  operates  cars  on  a  twenty  minute  headway  from  5:25 
A.  M.  until  10 :45  p.  u.,  then  a  40  minute  headway  until  1 :40  a.  u., 
when  service  is  Eruspended.  On  Sundays,  during  the  summer,  a 
16  minute  headway  is  used  instead  of  the  20  minute  headway. 

On  the  Little  Neck  Division  (Flushing  to  Little  Neck),  a  half 
hour  headway  is  followed  from  5 :30  a.  if.  until  2 :00  a.  h.,  except 
that  special  "  runs  "  leave  Flushing  at  6 :80  a.  m.  and  7 :45  a.  m. 
and  on  the  return  leave  Little  Neck  at  7 :45  a.  m.  and  8 :00  a.  m. 
In  the  afternoon  a  special  "  run  "  leaves  Flushing  at  4 :15  p.  m. 
and  Little  Neck  at  5 :30  f,  m.  On  Sundays  during  the  summer 
this  division  operates  on  a  15  minute  headway. 

The  service  from  Flushing  to  Hicksville  (Nassau  county)  is  on 
an  hourly  basis  from  5 :30  a.  m.  until  9 :30  p.  m.,  except  in  the 
summer,  when  a  30  minute  headway  is  maintained.  At  Roslyn 
these  care  connect  with  the  Port  Washington  Division,  on  ^ich 
cars  run  every  30  minutes  in  summer  and  hourly  during  the  rest 
of  the  year. 

Beyond  a  doubt,  the  convenience  of  those  who  ride  upon  its 
lines,  and  the  convenience  of  some  who  may  be  deterred  from 
riding  1^  reason  of  the  comparative  infrequeney  of  the  service, 
would  be  promoted  by  a  shorter  headway,  more  closely  approxi- 
mating that  maintained  on  other  lines  in  Queens  and  other  metro- 
politan boroughs.  The  long  "  waits "  between  cars  may  well 
operate  to  drive  away  some  traffic  which  the  road  might  otherwise 
secure.  It  does  not,  however,  appear  that  the  small  volume  of 
traffic  is  due  to  the  infrequency  of  service;  the  casual  relation 
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seems  quite  the  reverse.  Efforts  of  the  company  to  shortea  its 
headway  Have  not  been  attended  with  sufficient  increases  in  num- 
ber of  passengers  carried  to  warrant  the  added  expense.  The 
company's  headway,  during  the  hoars  when  cars  are  run,  has 
at  al]  times  been  less  than  the  minimum  specified  in  its  contract 
with  the  city  authorities. '  It  does  not  appear,  however,  that  the 
cessation  of  operation  during  the  late  hours  of  the  night  has  been 
sanctioned  by  the  city  under  the  contract,  so  as  to  take  this  noo- 
tumal  suspension  of  service  out  of  the  category  of  a  violation  of 
the  agreed  conditions  of  the  city's  consent 

Another  fact  which  has  operated  to  deter  use  of  the  road  has 
been  the  slow  speed  of  the  cars  and  the  uninviting  appearance  of 
the  cars  and  property  generally.  The  cars  move  rather  too  slowly 
for  acceptable  city  service  (11.27  miles  per  hour  in  1916),  and 
outside  the  city,  the  speed  maintained  has  declined  from  year  to 
year  until  too  slow  to  induce  traffic.  The  rolling  stock  and  prop- 
erty are  in  fact  kept  in  reasonable  operating  condition,  but 
economy  has  led  to  savings  which  detract  from  appearance.  The 
cars  need  repainting;  complaints  are  made  that  they  are  not  kept 
clean  enough ;  the  buildings  are  rather  more  poorly  kept  up  than 
are  the  cars;  and  the  roadbed  is  in  many  places  grown  oTer  with 
grass  and  weeds.  These  conditions  do  not  detract  from  the  safely 
or  efficiency  of  service,  but  they  do  lessen  the  attractiveness  of  the 
road  to  its  potential  patrons.  It  is  evident  that  the  scarcity  of 
business  has  led  to  the  severest  economies  in  every  expense  which 
can  be  avoided  or  postponed,  and  that  the  management  has  properly 
saved  on  paint  and  grass  cutting  rather  than  on  factors  which 
might  menace  safety.  That  the  consequences  of  inadequate  rev- 
enues have  in  turn  adversely  affected  traffic  I  do  not  doubt. 

This  brings  us  to  a  further  comment  on  the  position  and  possi- 
bilities of  the  petitioner's  lines  as  a  factor  in  supplying  the  trans- 
portation needs  of  the  territory  through  which  it  passes.  Although 
Queens  borough  is  a  part  of  New  York  city,  the  petitioner's  lines 
pass  through  a  series  of  populous,  separated  communities,  of  a 
tpye  commonly  found  in  suburban  areas.  In  this  respect,  the 
territory  traversed  by  the  petitioner  inside  the  city  differs  little 
from  that  through  which  it  passes  in  Nassau  counQr.     Places  like 
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FlushiDg,  Bayside,  Little  Neck,  Whitestone,  and  the  like  axe 
suburban  communities,  made  up  in  OTerwbelming  proportion  of 
families  of  which  ooe  or  more  members  are  engaged  in  business  in 
the  borough  of  Manhattan  or  in  Long  Island  City.  These  are 
communities  in  which  families  occupy  individual  houses  i  the 
lots  or  surrounding  grounds  are  usually  large;  farms  and  country 
estates  abound;  automobiles  are  commonly  owned  and  used;  the 
population  per  square  mile  of  territory  is  not  large,  as  compared 
with  usual  city  conditions.  Many  factors  tend  to  make  the  nearly 
lines  of  the  Long  Island  Railroad  Company  the  most  natural  mode 
of  travel ;  and  conditions  aa  to  traffic  by  the  petitioner's  line  are 
not  as  yet,  on  the  whole,  aa  favorable  as  was  to  be  expected  at  the 
time  the  road  was  projected  and  built. 

Both  divisions  are  paralleled  by  the  electrified  lines  of  the  Long 
leland  Railroad  Company  at  a  distance  ranging  only  from  a  few 
hundred  yards  to  half  a  mile.  Hie  railroad  furnishes  a  faster 
service,  at  times  as  frequent  a  service,  and  although  its  one  trip 
and  excursion  rates  are  higher  than  the  petitioner's  fare,  its  com- 
mutation, mileage  and  trip  tickets  give  rates  approximating  the 
petitioner's  and  are  commmily  used  I^  residents  of  this  region. 

Previous  Fbocbedihos  Reoabdino  this  Cohpaitt 
The  compactness  and  convenience  wiHi  which  it  was  possible 
to  present  the  petitioner's  case  in  this  proceeding,  and  the  abeemce 
of  confusion  or  controversy  as  to  the  accuracy  or  significance  of 
the  items  appearing  in  the  various  exhibits  submitted  to  the  Com- 
mission, may  be  ascribed  almost  wholly  to  the  fact  that  the  peti- 
tioner's financing,  accountancy  and  operations,  except  in  respect  to 
the  sufficiency  of  its  depreciation  reserve,  have  been  conducted  in 
conformity  to  the  Commission's  rulings  and  directions.  In  conse- 
queuoe,  it  was  possible,  with  little  difficulty,  to  present  the  peti- 
tioner's property  costs,  operating  statistics,  revenue  needs,  and  the 
like,  with  complete  fairness  and  clarity.  Cross-examination  dis- 
closed only  two  or  three  inconsequential  items  of  variance,  and  the 
advantages  gained  from  compliance  in  good  faith  with  the  require- 
ments of  the  uniform  system  of  accounts  were  manifest  at  every 
stage  of  the  proceeding.     Proof  of  the  elements  of  the  value  of  the 
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property  for  rate  pnrposee  was  thiu  available  in  compact  and  con- 
vincing form. 

Before  the  Commiflsion  sanctioned,  on  March  8,  1912,  the  bond 
iBsae  and  supporting  mortgage,  the  books  and  vouchers  of  the  peti- 
tioner and  the  two  confitruction  companies  which  built  each  a  por- 
tifM  of  the  Toad  ware  carefully  scrutinized.  The  Comnusaion 
oerti£ed  the  items  which  it  regarded  as  properly  cha^eable  to 
capita]  account,  and  the  company  altered  its  books  accordingly. 
Subsequent  additions  have  been  likewise  under  the  scrutiny  of  the 
Comnussion.  Thna  the  amount  reported  by  the  company  as  fixed 
street  railway  capital  fairly  represents  the  actual  cost  of  the  plant 
and  property  as  determined  by  the  Commission  after  a  thorough 
examination,  and  inasmuch  as  these  records  of  actual  outlay  are 
availably  they  constitute,  wheu  taken  in  connection  with  accrued 
depreciation,  the  preferable  basis  for  determining  present  value 
for  the  purposes  of  this  proceeding  (People  ex  rel.  Kings  Comity 
Lighting  Co.  V.  Willcox,  156  App.  Div.  603,  611 ;  210  N.  Y.  4^9), 
and  are  so  tendered  by  the  company. 

The  facts  found  and  stated  in  previous  opinions  as  to  the  prop- 
er^ of  this  petitioner  may  be  regarded  as  a  part  of  the  findings  in 
this  proceeding.  Matter  of  Bond  Issue  of  N.  Y.  &  North  Shore 
Traction  Co.,  3  P.  S.  C.  R.  (Ist  Dist.  N.  T.)  63,  205. 

A  snnunaiy  of  the  petitioner's  fixed  street  railway  capital  on 
June  80,  1917,  and  of  the  securities  approved,  authorized,  issued 
and  outstanding,  may  be  set  forth  as  follows  for  the  purpose  of 
showing  the  difference  between  the  fixed  capital  and  lihe  securities : 

SuiOEABT  OF  Fixed  Stbkst  Railway  Capital,  Jditb  30,  1917, 
Aim  SxcuBiTiBe  Afpsoved,  AuTHOBizsn,  IssuBD  AVD  Out- 
BTAHnino,  SHownro  DiFPBBBSoa  Bbtwxbn  Fixed  Stbbbt 
Railwat  Capital  and  Sxoubitibs 

June  30,  1917 

Fixed    street    railway    capital    installed    since 

December  81,  1908 $1,253,272  65 

Fixed  street  railway  capital  December  81,  1908.  858,735  74 


Total $1,612,008  89 
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Securities  approved,  authorized,  isaned  and 
outstanding : 

Common  stock  approved,  Caae  1398 $150,000  00 

Common  Btoek  authorized,  Caae  1398 747,500  00 

Common  stock  authorized,  Caae  1770 81,850  00 

Total  Btock $979,350  00 

First  mortgage  bonds  (&%)   authorized,   Caae 

1398 800,000  00 

Total  securities $1,779,350  00 


Difference  between  securities  and  fixed  capital  is  represented  by 
discount  on  bonds,  material  and  supplies,  coat  of  bonds  deposited 
with  city  of  New  Fork,  and  other  items  for  which  securities  were 
allowed,  but  which  were  ordered  credited  to  fixed  capital  and  writ- 
ten off  through  suspense  account,  Case  1398. 

Total  stock  and  bonds  authorized.  Case  1398 $1,697,500  00 

Total  fixed  street  railway  capital  authorized, 

Case  1398 1,625,298  99 


Difference $172,201  01 


Discount  upon  bonds  authorized.  Case  1398 $97,500  00 

Mortgage  tax,  discount  and  other  expenses  in  con- 
nection with  issue  of  $350,000.00  bonds,  Case 
1398 6,162  60 

Ixiss  upon  sale  of  cable,  Case  1398 6,517  46 

Loss  of  property  represented  by  original  issue  of 

capital  stock  not  previously  retired,  Case  1398.  18,320  04 

Material  and  supplies.  Case  1398 30,909  27 

Fifteen  thousand  dollars  face  value  of  bonds 

(deposited  with  city  of  New  York) 13,791  74 


Total  $172,201  01 
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Id  other  words,  the  company's  capitalization  in  etocka  and  bonds 
IB  shown  by  this  table  to  amount  to  $1,779,350,  face  or  par  value. 
While  this  eoLtire  amoimt  has  been  approved  by  the  Commission, 
not  all  of  it  has  been  approved  for  capital  purposes.  The  table 
fihowfl  a  difference  of  $172,201  between  the  amount  of  securities 
and  the  permanent  inveatment  in  real  estate,  construction  and 
equipment,  defined  in  the  Commission's  aecomiting  classification  aa 
fixed  capital.  More  than  half  of  this  difference  is  accounted  for 
by  the  discount  on  bonds  and  the  remainder  represents  about 
$31,000  of  materials  and  supplies,  and  other  property  such  as 
$15,000  of  corporate  stock  of  the  city  of  New  York  owned  by  the 
company  but  held  by  the  city  as  security  for  the  full  performance 
of  the  company's  franchise  obligations  —  no  doubt  including  main- 
tenance of  the  fiv&cent  fare. 

The  Value  of  the  Company's  Pbopeett  fob  the  Pubpobes  of 

THIS  PkOCEEDINQ 

The  best  index  to  ascertainment  of  the  actual  cost  of  the  com- 
pany's property  to  the  end  of  June,  1917,  will  be  gained  from  the 
comparative  general  balance  sheet,  showing  the  financial  condition 
at  the  end  of  each  year  of  operation,  on  file  with  the  Commission. 

From  this  it  appears  that  the  actual  cost  of  the  petitioner's  prop- 
eety  (and  so,  aside  from  depreciation,  the  basis  for  the  determina- 
titm  of  value  in  this  proceeding)  is  $1,611,008.39,  which  figure  has 
been  reached  by  deducting  the  sum  of  $1,100  from  the  amount 
shown  in  the  tabla  The  smn  of  $1,100  represents  the  cost  of  a 
parcel  of  land  acquired  for  a  station  at  Whiteston^  but  never  used 
for  any  transportation  purpose. 

Defbeciatioh  aitd  PHSCAtrrions  Aoainbt  the  Imfaibhbnt  of 
Capital 
Pursuant  to  the  direction  of  the  uniform  system  of  accounts  of 
street  railroad  corporations  as  prescribed  by  this  Commission,  the 
present  petitioner  filed  with  the  Commission,  on  September  4, 
1916,  a  notification  of  its  adoption  of,  and  agreement  to  follow,  a 
role  requiring  it  to  charge,  month  by  month,  to  the  account  "  de- 
preciation of  equipment "  %  per  cent  of  its  gross  receipts  and  to 
the  account  "  depreciation  of  way  and  structures  "  1%  per  crait 
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of  its  gross  receipts,  for  each  such  month,  these  percentages  being 
Btated  by  the  company  to  be  calculated  to  yield  a  reserve  estimated 
at  that  time  to  be  sufficient  to  cover  liie  purposes  indicated.  These 
rules  became  effective  aa  of  July  1,  1915,  and  of  coarse  have  a 
bearing  upon  the  determination  of  the  amounts  which  are  deduct- 
ible in  determining  the  presoit  value  of  the  petitiooOT's  property 
for  rate-making  purposes. 

The  requirements  of  the  uniform  system  of  accounts  as  pro- 
mulgated  by  the  Commission  of  course  have  the  force  of  law. 
People  ex  reL  Bridge  Operating  Co.  v.  Public  Service  Commis- 
sion, 153  App.  Div.  129, 137 ;  138  N.  Y.  Supp.  434 ;  People  ex  reL 
Kings  County  Lighting  Company  v.  Straus,  178  App.  Div.  840 ; 
136  K,  Y.  Supp.  196.  The  ConumsBion  has  the  power,  through 
any  suitable  proceeding  which  gives  the  company  full  opportunity 
to  present  evidence  and  be  heard,  to  determine  the  amount  of 
mon^  the  company  ought  to  set  aside  annually  so  as  to  make  pro- 
vision for  the  probable  d^reciation  of  its  property,  and  such  an 
order,  with  the  resultant  readjustments  of  the  company's  account- 
ing system,  thereupon  becomes  an  integral  part  of  the  uniform 
system  of  accounts  as  applicable  to  that  company.  People  ex  rel. 
Kings  Coimty  Lighting  Co.  v.  Straus,  gupra.  Determinatiui  of 
the  amount  of  a  public  service  corporation's  annual  reserve  to 
make  provision  for  depreciation  of  property  is  ohe  of  the  Oommis- 
sion's  powers  and  duties,  closely  related  to  integrity  of  security 
issues  and  the  upkeep  of  the  service. 

As  to  this  petitioner,  the  Commission  had  not,  up  to  this  time, 
undertaken  itself  to  prescribe,  through  the  uniform  system  of 
accounts,  the  precise  amount  which  expert  judgment  estimated 
would  be  necessary  to  cover  wear  and  tear,  obsolescence,  and  inade- 
quacy accrued.  On  the  contrary,  as  to  this  and  many  other  com- 
panies, the  Commission's  order  had  prescribed  that  the  company 
should  itself  estimate,  as  best  it  could,  the  amount  to  be  set  aside 
annually  by  it  for  such  purposes,  and  ^nbody  the  same  in  a  rule 
filed  with  the  Conrniisaion.  Such  rule  so  filed  hy  this  petitioner 
on  September  4,  1916,  had  of  course  the  effect,  so  far  as  the  peti- 
tioner was  concerned,  of  binding  it  to  set  aside  the  amount  required 
by  the  rulei,  and  so  continue  to  treat  as  applicable  to  depreciation 
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purposes  any  araonnts  set  aside  by  it  porBuant  to  its  own  rule,  so 
filed,  with' the  same  force  and  effect  as  tKough  the  Commission  had 
i^lf  prescribed  the  rule ;  and  as  to  any  matter?  depending  upon 
tiie  observance  of  the  rule  and  the  accuracy  of  expert  estimates  of 
the  reserves  needed  to  meet  future-occurring  conditions,  the  rule 
so  filed  has  similar  status  as  r^ards  the  Commission  itself  (People 
er  rel.  Kings  County  Lighting  Co.  v.  gtraua,  supra) ;  subject  to 
the  qualification  that  the  company  may  itself  modify  the  rale  at 
any  time  by  filing  a  new  rule  with  the  Commission  and  subject  also 
to  the  right  and  power  of  the  Commission  to  prescribe  by  order  a 
different  rule,  after  notice  to  the  company,  hearing,  and  oppor- 
tunity for  the  presentation  of  all  data. 

"  Such  rule  may,"  the  nnifonu  system  of  accounts  provides,  "  be 
derived  from  a  consideration  of  the  said  corporation's  history  and 
experience  during  the  preceding  five  years  and  the  accrual  may  be 
on  the  basis  of  revenue  car  miles.  Whatever  may  be  its  basis,  such 
rule  and  a  sworn  statement  of  the  facts,  expert  opinions  and  esti- 
mates upon  which  it  is  based,  shall  be  filed  with  the  Publio  Service 
Commission."  In  a  rate  case,  however,  the  Commission  is  re- 
quired to  ascertain  the  reasonableness  of  existing  rates  in  the  light 
of  the  return  which  they  afford  upon  the  fair  value  of  existent 
property  used  in  the  service,  and  in  determining  the  extmt  of 
obsolescence  and  depreciation,  the  Commission  is  not  bound  by 
advance  estimates  of  the  amounts  probably  necessary  to  make  pro- 
vision for  prospective  conditions.  The  question  is  not  how  much 
somebody  estimated  would  probably  be  necessary  to  cover  &e  de- 
preciation over  a  period  of  years,  but  wbat  the  depreciation  up  to 
the  time  of  the  rate  hearing  has  in  fact  been,  whether  provided  for 
or  not  The  data  filed  by  the  petitioner  in  the  letter  transmitting 
its  rule  did  not  comply  with  the  requirements  of  the  Commission's 
order,  and  the  absence  of  the  "  facts  and  expert  opinions  "  upon 
which  the  company  should  have  based  its  rule,  together  with  the 
unconvincing  quality  of  the  evidence  as  to  the  reliability  of 
the  rule  in  measuring  the  pro  rata  diminution  in  the  value 
of  the  properly  according  to  the  expired  period  of  life,  leads 
me  to  regard  the  company's  rule  as  of  no  conclusive  weight 
in  determining  the  depreciation  deduction  to  be  here  made  from 
Statk  Dcpt.  Rzpt. —  Vol.  IB        6 
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the  property's  cost  new,  to  ascertain  present  fair  vaiue.  That  the 
corporate  directors  have  not  in  the  past  set  aside  a  suiEcient  flmoimt 
for  depreciation  does  not  give  basis  to  a  claim  for  an  assumption 
of  value  represented  hy  property  which  no  longer  exists  (Knox- 
ville  Water  Co.  v.  City  of  Knoxville,  212  U.  S.  1,  13,  14),  and 
a  physical  valuation  for  rate  purposes  which  does  not  find  and 
allow  for  the  amount  of  depreciation  of  physical  items  is  incom- 
plete (Minnesota  Rate  Cases,  230  U.  S.  352),  although  if,  1^ 
reason  of  insufficiency  of  the  rates,  or  reserves,  or  otherwise,  the 
public  has  not  repaid  the  utility  the  depreciation  which  its  prop- 
erty has  in  fact  undergone,  the  utility  might  well  have  an  equit- 
able claim  against  the  public  on  account  of  such  depreciation. 
Matter  of  Chesapeake  &  P.  Telephone  Co.,  P.  V.  R.  1916  C,  925, 
959—960.  Of  course  no  rule  of  depreciation  formulated  by  a  pub- 
lic utility  company  could  have  standing  in  a  judicial  proceeding 
as  to  present  values  of  property,  unless  as  to  method  of  calculation 
it  complied  with  the  formula  promulgated  by  the  Court  of  Appeals 
in  Manhattan  Ey.  Co.  v.  Woodbury,  203  N.  Y.  235,  that  "  The 
annual  allowance  for  depreciation  should  be  computed  by  dividing 
the  values  of  the  various  accounts  of  tangible  property  by  the  num- 
ber of  years  of  their  respective  estimated  physical  lives."  Upon 
the  whole  situation,  it  is  my  opinion  that  the  Commission  is  here 
free  to  ascertain,  from  all  the  facts,  the  depreciation  in  fact  ac- 
crued, whether  provided  for  by  the  rule  or  not,  and  be  governed 
accordingly. 

As  to  the  amounts  which  were,  and  should  have  been,  set  aside 
by  the  petitioner  from  ila  inception,  in  connection  with  these  ac- 
countsj  the  petitioner  submitted  a  statement  showing  by  years,  by 
totals,  and  by  averages,  its  gross  revenue  from  street  railway  opera- 
tion and  the  amounts  expended  and  charged  to  its  maintenance 
account  in  operating  expenses,  including  the  amount  charged  for 
depreciation  during  the  two  years  the  rule  was  in  effect,  that  is  to 
say,  from  July  1,  1915,  to  July  1,  1917. 

To  show  accrued  depreciation  from  the  beginning  of  complete 
operation  the  petitioner  submittwl  a  comprehensive  table  based  on 
the  assumption  that  the  percentajioa  fixed  by  it  in  its  filed  rule  in 
1916  had  been  in  force,  as  to  both  depreciation  of  equigment  and 
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depreciation  of  way  and  structures,  from  Jaly  1,  1910  to  July  80, 
1917. 

On  the  assumption  that  the  "  straight  line  "  method  of  figuring 
depreciation  were  to  be  applied  to  all  depreciable  property  through- 
out the  period  of  operation,  on  the  basis  of  an  average  depreciation 
of  three  per  cent  a  year,  a  detailed  calculation  waa  also  submitted 
by  the  petitioning  company,  together  with  a  statement  showing  the 
method  used  by  the  c6mpany's  accountants  in  arriving  at  the 
average  percentage  of  depreciation. 

In  a  number  of  respects  the  "  Table  of  Lives  "  need  by  the  peti- 
tioner in  computing  the  depreciation  of  its  property  was  challenged 
by  the  engineers  and  valuation  experts  of  the  Commission,  who 
made  a  carefnl  study  of  the  company's  property  and  experience 
data,  and  prepared  the  f ollowiog  summary  of  points  of  divergence : 

Table  Shovtiho  Livxa  Usbd  bt  P,  S.  C.  Ehqinbebs  in  Comput- 

IKG    DepHECIATION    ON     PBOPEBTT    OP    ThB    NbW    YoEK    AHD 
NOETH  ShOBB  TbACTION  COUPAITT 

life  in        Annoal 
PropartT  Yean      Dc^r.  Rata 

Organization,  Franchises,  Other  Intangible  St 
Hy.  Capital,  Right  of  Way,  Other  Street 
Ry.  Land 

Grading,  Ballast,  Ties,  Rails,  Rail  Fastenings 
and  Joints,  Special  Work,  Track  Laying 
and  Surfacing,  Paving,  Roadway  Tools, 
Crossings,  Fences  and  Signs 16-2/8       6-0/0 

Interlocking  and  Other  Signal  Apparatus 
Telephone  and  Tel^raph  Lines,  Transmis- 
sion System,  Distribution  System,  Bams, 
Canab  and  Pipe  Lines,  Shops  and  Car 
Houses,  Docks  and  Wharves,  Furnaces, 
Boilers  and  Accessories,  Steam  Engines, 
Pover  Plant  Electric  Equipment,  Miscel- 
laneous Power  Plant  Equipment,  Substation 
Equipment,  Shop  Equipment,  Electric 
Equipment  of  Cars,  Miscellaneous  Equip- 
ment, Poles  and  Fixtures 20  8-0/0 
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in  Tears  Depr.  B«ta 
Bridges,  Trestles  and  Culverts,  General  Office 

Bldg.     and    Fixtures,    Stations,    Waiting 

Kooms  and  Miscellaneous  Bldgs 25  4-0/0 

Revwiue  Cars,  Other  Rail  Eqnipment 33-1/3       3-0/0 

Power  Plant  Buildings,  Substation  Buildings.     50  2 


I  am  of  tjie  opinion,  from  the  teetimon;  in  this  case  as  irell  as 
from  the  Commission's  extensive  experimce  and  data  upon  which 
the  testimony  of  the  Commission's  experts  was  based,  that  the 
somewhat  shorter  "  lives  of  property  "  testified  to  by  the  latter  in 
the  indicated  instaneee  are  fully  sustained. 

Accordingly  I  find  that  the  accrued  depreciation  of  the  property 
cS  the  petitioner  corporation  used  in  the  public  service  was,  from 
the  be^nning  of  operation  to  and  including  June  30,  1917,  the 
sum  of  $577,048.11,  and  that  deduction  should  be  made  from  the 
actual  cost  figures  accordingly,  in  ascertaining  the  preeent  unim- 
paired investment  of  the  petitioner  on  a  cost-new-leas-depreciation 
basis. 

The  matter  of  the  company's  proper  d^reciation  reserves  was 
thus  thoroughly  litigated  upon  the  hearings,  and  the  petitioner  was 
fully  apprised  that  the  Commission  was  considering  the  advisa- 
bility of  exercising  its  power  to  make  the  acceptance  of  a  proper 
order  as  to  depreciation  a  condition  of  the  granting  of  any  change 
in  fares.  The  company  accepted  this  issue  in  an  altogether  frank 
and  admirable  way,  and  readily  expressed  its  willingness  to  be 
bound  by  any  reasonable  requirement  the  Commission  might  pre- 
scribe, if  only  its  revennes  might  be  augmented  to  enable  the  ee^ 
ting  aside  of  any  substantial  reserve  at  aU. 

Accordingly  I  am  of  opinion  that,  in  order  to  prevent  any  pos- 
sible impairment  of  capital,  any  order  sanctioning  an  advance  in 
rates  should  contain  aa  a  condition  a  clause  in  the  following  form : 
"Applicant  is  further  directed  to  make  the  charges  to  operating 
expenses  for  the  upkeep  or  maintenance  of  its  road  and  equipmrat 
required  by  the  provisions  of  the  Uniform  System  of  Accounts  for 
Street  and  Electric  Railways  at  the  rate  of  $75,000  per  annum, 
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of  whicH  amount  $60,000  ahall  be  charged  for  maintenance  of  way 
and  stmctareB  and  $15,000  for  maintenance  of  equipment" 

Such  a  leqairement  would  not  prevent  the  company  from  paying 
interest  on  its  bonds,  even  at  the  expense  of  the  depreciation  ac- 
eount.  It  would,  however,  prevent  the  paying  of  any  dividenda 
upon  Bto<^  imtil  all  borrowings  from  the  depreciation  fund  had 
been  replaced. 

Ihtbbtmbnt  Outlay  Less  Dephbciatioh 
As  a  basis  for  the  computation  of  a  fair  return  under  the  issues 
presented  in  this  proceeding,  we  have  therefore  this  situation ; 
Fixed  street  railway  capital  (Actual  inveetmeut  outlay  in  the 

petitioner's  property  used  in  the  service) $1,611,008  39 

Accrued  depreciation    577,048  11 

Cost  new  less  depreeiation=preseait  value $1,033,960  28 


In  Tiew  of  known  conditions  aa  to  current  prices,  this  figure  may 
be  regarded  as  below  an  estimate  of  value  based  upon  present  repro- 
duction costs  and  as  conservatively  representing  the  fair  value  of 
the  applicant's  property  for  rate-making.  The  petitioner  has, 
however,  stated  that  it  does  not  base  its  claim  for  relief  in  any 
respect  upon  the  increased  war-time  prices  or  any  other  emsp- 
gency  conditions.  It  has  properly  refrained  from  trying  to 
infiate  present  values  of  its  properfy  through  presentation  of 
"  opinion  "  estimates  of  "  Cost-to-reproduce-new,"  based  on  short- 
period  averages  so  selected  as  to  bring  in  a  heavy  "  loading  "  of 
war-time  costs,  but  has  stood  on  available  figures  of  actual  out- 
lay, whenever  made,  during  the  company's  operating  history. 
Hence  the  figure  of  $1,033,960.28  may  without  injustice  be  taken 
as  a  fair  as  well  as  sound  basis  for  calculations  of  return. 

EuiMBTlTS  TO  BB  TaKBN  INTO  AcCODST 

In  arriving  at  a  fair  determination  of  the  issues  here  presented 
by  the  petitioner,  there  are  to  be  taken  into  consideration  ques- 
tions ae  to  the  legal  powers  of  the  Commission,  questions  as  to 
the  principles  which  properly  govern  in  the  fixing  of  a  rate  for 
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the  future,  qnestiocs  as  to  tlie  application  of  those  principles 
to  the  facts  of  this  case,  and  the  relationship  of  the  determination 
thus  reached  herein  to  a  sound  pnblic  policy  in  respect  to  urban 
transportation  fares. 

In  support  of  its  petition  for  approval  of  an  increased  fare,  the 
company  alleges,  in  paragraph  XXVI  of  its  petition,  that  with  a 
seven-cent  fare  it  would  be  enabled  "  to  continue  to  operate  its 
cars,  pay  interest  on  its  bonds,  make  proper  reservation  for 
surplus  and  contingencies,  and  maintain  the  standard  of  equip- 
ment and  aervic&" 

In  paragraph  XXIX  of  its  petition,  the  company  allies  that; 
"  To  avoid  a  receivership  the  interest  must  be  me*,  tie  earnings 
must  at  least  provide  for  operating  expenses,  taxes,  income  deduc- 
tions, contingencies,  and  proper  upkeep.  The  choice  left  your 
petitionee  is  to  be  permitted  to  increase  its  revenues  by  increasr 
iug  its  fare:,  or  it  must  cease  operation  as  it  cannot  continue 
much  longer  to  operate  the  cars  at  increasing  loss.  The  only 
available  source  for  such  relief  is  an  Increase  of  its  fares  both 
in  Quoens  borough,  !K"ew  York  city,  and  Nassau  county." 

As  to  the  portions  of  the  petitioner's  lines  outside  the  city  of 
New  York,  it  may  be  added,  parenthetically,  that  increased  fares 
have  been  granted  the  company  by  the  Public  Service  Commission 
for  the  Second  District,  for  the  most  part  under  a  system  of 
shortening  the  zones  within  which  a  passenger  may  ride  for  five 
cents. 

KlQHTS   AND    OBLXaATIONS    OF   A   PdBLIO    SeBTIOB    OoEPOBATlON 

The  purpose  of  a  franchise  grant  by  the  aovereign  State  to  a 
corporate  creature,  for  the  laying  of  rails  and  the  running  of  cars 
along  a  public  street,  is  of  course  the  furnishing  of  a  specialized 
form  of  transportation  to  the  public  —  a  perfected  form  of  the 
same  public  convenience  which  is  afforded  by  the  public  highway 
itself.  Rather  than  itself  to  undertake  the  operation  of  the 
facilities  requisite  for  the  furnishing  of  the  public  service  of  com- 
mon transportation  for  hire,  the  State  charters  private  corporations 
and  gives  them  rights  of  use  and  occupancy  of  public  thorough- 
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fares.  From  tbe  nature  of  the  funotions  entrusted  to  aacli 
creattuee  of  the  State  and  the  nature  of  the  rights  and  franchises 
under  which  they  gain  rights  in  public  thoroughfaree,  a  number 
of  reciprocal  rights  and  obligations,  on  the  part  of  the  public 
and  on  the  part  of  the  franchise-holding  corporations,  came  into 
being,  and  as  a  matter  of  modem  administrative  policy,  the 
interpretation  and  enforcement  of  those  rights  and  obligations, 
in  behalf  of  the  companies,  their  patrons,  and  the  public  alike, 
have  been  ^itrusted  to  the  regulative  commissions,  subject  to 
the  saf^uard  of  judicial  scrutiny  against  arbitrary  action  and 
against  errors  of  law.  People  ex  rel.  New  York  and  Queens  Gas 
Company  V.  McCall,  219  N.  Y.  84;  — U.  S.— . 

For  example,  the  prime  requisite  is  that  the  company  shall  fur- 
nish reasonable,  safe  and  adequate  service.  From  this  it  follows 
that  the  company  must  provide  itself  with  jdequate  and  suitable 
equipment  and  facilities  for  the  continuous  and  sufficient  furnish- 
ing of  that  kind  of  service,  and  must  keep  that  <^uipinent  and 
those  facilities  in  a  proper  condition  to  enable  the  KilSUment  of 
that  obligation.  If  the  company  fails  in  any  of  these  respects, 
the  Commission  may  by  order  require  changes  and  improvements 
in,  or  additions  to,  such  service  and  equipment,  or  may  require 
suitable  provision  for  its  replacement  or  upkeep.  In  addition,^ 
and  to  aid  these  ends,  accounts  must  be  kept  by  the  company 
and  periodic  reports  made,  in  accordance  with  Commission 
requirements,  and  capitalization  may  be  issued  only  with  the 
approval  of  the  CommiBsion,  for  authorized  purposes  which  con- 
serve the  corporate  properties  and  keep  unimpaired  the  invest- 
ment therein.  That  is,  capitalization  has  limitations,  accounts 
are  uniform  and  obligations  are  affirmative.  On  the  other  hand 
and  by  way  of  compensation  for  fulfUlment  of  these  quasi  public 
obligations,  the  corporation  is  entitled  to  have,  and  is  entitled 
to  have  the  Commission  vouchsafe  to  it,  a  rate  of  payment  by 
the  company's  patrons  sufficient  to  make  possible  permanency  of 
efficient  operation  and  to  yield  a  reasonable  return  upon  the 
property  value  represented  hy  the  unimpaired  inveetment,  sub- 
ject only  to  the  qualification,  of  course,  that  neither  the  State  nor 
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the  CommisBion  can  guarantee  that  the  Tolume  of  businees  becomes 
or  continues  such  a^  to  yield  in  all  events  an  adeqaate-  operating 
income.  The  State,  through  the  Commission,  endeavors  to  see  to 
it  that  upon  the  business  done  by  the  company,  rates  reasonable 
for  the  service  and  productive  of  a  reasonable  revenue  are  cbaiged. 
Otherwise  the  company  must  go  out  of  business  or  rely  on  the 
charity  of  investors.  It  is  obvious  that  any  business  to  continue 
must  have  a  revenue  that  will  do  more  than  meet  the  mere  coat  of 
currently  running  the  business.  And,  I  may  add,  a  street  rail- 
road, in  order  to  continue  in  business  at  all,  must  derive  from 
some  source  at  least  enough  money  to  meet  the  expenses  of  opera- 
tion, and  this  is  true  whether  the  street  railroad  is  privately  or 
publicly  owned.  If  it  is  privately  owned,  the  revenue,  legally 
sufficient,  must  come  from  fares  paid  by  passengers.  If  the 
utility  is  publicly  owned,  the  revenue  must  come  either  from 
fares  or  taxes.  Under  any  system  of  ownership  and  operation 
which  has  or  can  be  devised,  the  cost  of  rendering  the  service 
must  be  paid  wholly  by  the  patrons  and  rates  readjusted  on  that 
basis,  or  partly  1:^  the  patrons  and  partly  from  the  public  treasury 
and  rates  permitted  to  remain  on  that  basis.  Failing  to  adopt 
either  course  means  only  the  impairment  of  the  investment, 
,  the  depreciation  of  the  property,  the  wiping  out  of  the  investors, 
and  eventual  cessation  of  the  service  There  is  no  way  of  getting 
something  for  nothing,  over  a  long  period  of  time. 

What  are  the  elements  of  proper  cost  that  determine  the  com- 
pensation to  which  a  street  railroad  is  entitled  ?  Without  review- 
ing exhaustively  more  or  less  familiar  gronnd,  it  may  be  said  that 
a  public  utility  company  should  receive  an  income  sufficient  to 
meet  at  least  these  elements : 

1.  The  Operating  Cost:  That  is,  the  actual  cost  of  coal  and 
other  materials  used  in  producing  and  rendering  the  service^  the 
salaries  and  wages  paid  to  officers  and  employees,  and  other 
actual  costs  of  furnishing  the  service.  It  may  be  said  that  in  a 
rate  case  any  item  is  subject  to  consideration  as  to  its  reason- 
ableness; for  example,  salaries  of  officers  should  be  only  reason- 
able in  amount,  and  a  public  utility  is  not  entitled  to  claim 
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inadequacies  of  revenue  where  chaises  of  this  kind  are  exceesive. 
On  the  other  hand,  the  public  is  interested  in  the  paymwit  of 
proper  wagea  and  eompensation  to  employees  of  all  grades  and 
the  observance  of  prop^  working  conditions  and  hours.  Laws 
have  been  passed  relating  to  such  subjects.  Necessarily,  there- 
fore, payments  for  labor  under  legal  and  actual  conditions  are  a 
part  of  cost  of  operation.  If  wages  and  cost  of  materials  go  up, 
the  public  must  expect  to  bear,  directly  or  indirectly,  the  burden 
of  such  advances.  Increased  wage  and  material  costs  must  in 
the  long  run  come  from  the  passenger  or  the  taxpayer,  no  matter 
what  the  f^stem  of  ownership,  control  or  operation. 

2.  The  Cost  of  MadTiietumce :  Service  cannot  long  continue 
nnless  the  properly  necessary  to  render  that  service  is  maintained 
in  a  safe  and  proper  condition.  The  obligation  to  raider  reason- 
able, safe  and  adequate  service  connotes  proper  equipment  prop- 
erly maintained,  and  the  public  often  snfFers  now  from  failure 
to  recognize  and  require  upkeep  as  a  necessary  current  chai^  to 
be  met  out  of  revenues  before  divideods  are  payable. 

3.  The  Depreciaiion  of  Property:  Even  with  proper  mainte- 
nance there  must  be  a  fund  to  insure  replacement  of  the  property 
necessitated  by  depreciation  including  obsolescence,  and  so  the 
preservation  unimpaired  of  the  investment  represented  by  the 
actual  outlay  of  those  who  have  money  in  the  project  The  com- 
pany's earnings  must  be  such  as  to  include  an  adequate  provision 
for  depreciation. 

4.  Surplus  and  ContiTigeneies:  One  of  the  requirements  of 
section  4d  of  the  Public  Sravice  Commissions  Law  is  that  in  detei^ 
mining  Hie  "just  and  reasonable  rates"  which  will  allow  a  fair 
return,  the  Commission  is  to  give  "  due  regard  to  the  necessity  of 
making  reservation  out  of  income  for  surplus  and  contiugencies." 
Some  provision  is  of  course  necessary  in  order  to  enable  the  meet- 
ing of  exceptional  results  of  emergencies,  perhaps  unforeeeen;  sep- 
arate reservation  becomes  necessary  only  where  it  appears  that 
there  are  factors  for  which  no  provision  has  been  made  otherwise 
Too  great  rigidity  and  narrowness  in  such  provision  would  cramp 
expansion  and  curtail  real  efficiency  in  operation. 
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6.  Retwm  on  Value  of  Property:  A  public  service  corporation 
must  have  a  revenue  sufficient  not  only  to  operate  and  maintain 
the  property  but  also  to  give  a  reasonable  return  to  those  whose 
invested  money  remaina  in  the  enterprise.  This  is  necessary  in 
order  that  investors  may  feel  that  they  can  put  their  money  into 
public  service  projects  and  keep  their  inveatmeoits  therein  with 
fair  assurance  of  its  earning  power  under  proper  management 
Section  49  also  provides,  with  respect  to  this  matter,  that  the 
Commission  "  shall  with  due  regard  among  other  things  to  a 
reasonable  average  return  upon  the  value  of  the  property  actually 
used  in  the  public  service  determine,"  etc  Adequate  return 
must  find  its  basis  in  the  first  instance  in  an  adequate  gross 
revenue.  Tet  there  are  many  possible  causes  for  insufficiraicy 
in  this  revenue,  just  as  there  are  various  factors  which  may 
operate  to  prevent  a  fair  return  in  spite  of  adequate  gross  earn- 
ings. A  territory  may  be  too  sparsely  settled,  and  thus  the  actual 
and  potential  business  may  be  insufficient,  no  matter  what  the 
rate.  The  enterprise  may  have  been  wholly  unwise.  The  pai^ 
ticular  mode  of  service  may  not  be  the  most  efficient  for  the  terri- 
tory.   The  fare  may  be  too  low. 

Because  of  its  obvious  relationship  to  the  matters  here  under 
consideration,  it  may  be  remarked  that  the  sound  basis  of  law  and 
polity  for  the  inclusion  of  these  elements  of  cost  of  service  was 
recognized  in  the  provisions  of  the  dual  contracts  between  the 
Commission,  with  the  approval  of  the  board  of  estimate  and 
apportionment,  and  the  Interborough  Eapid  Transit  Company 
and  the  Brooklyn  Rapid  Transit  Companies.  These  cMitracts 
provided  for  the  operation  of  a  single  system  by  each  company 
made  up  in  part  of  lines  built  l^  the  city  and  in  part  of  lines 
either  owned  or  controlled  under  prior  contracts  by  the  com- 
panies. Towards  a  unified  system  each  company  contributed  its 
own  lines  and  certain  cadi  contributions  and  expenditures  for 
«inipment,  and  the  city  contributed  various  lines  constructed  and 
paid  for  by  the  city.  As  the  privately  owned  lines  were  previ- 
ously earning  a  good  return,  they  insisted  upon  a  guarantee  of 
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such  a  return  virtually  aa  the  price  for  hringing  their  lines  into 
the  dual  system.  In  brief  the  dual  contracts  provide  for  the 
following  deductions: 

1.  Taxes  and  other  Governmental  chaiges. 

2.  All  operating  expensra,  excljuive  of  maintenance. 

3.  A  charge  for  maintenance,  exdnsive  of  depreciation  (fised 
at  12  per  cent). 

4.  A  charge  for  depreciation  (fixed  for  the  first  year  of  opera- 
tion at  5  per  cent  in  one  case  and  3  per  cent  in  the  other). 

5.  Payment  of  the  preferential  to  the  company  on  account  of 
property  contribnted  by  it 

6.  6  per  cent  on  the  cadi  contributed  by  the  company  towards 
construction  and  equipment 

7.  A  charge  on  account  of  interest  and  sinking  fund  for  cash 
eontribated  by  the  city  towards  construction. 

8.  1  per  cent  of  the  revenue  into  a  contingent  reserve  fund 
until  it  reaches  1  per  cent  of  th*  cost  of  the  construction  and 
equipment. 

9.  The  remainder  to  be  divided  equally  between  the  city  and 
the  company. 

It  will  be  observed  that  interest  and  sinking  fund  requirements 
on  the  city's  investment  is  No.  7  in  the  above  classification.  This 
means  that  if  the  gross  income  of  the  system  is  not  sufficient  to  take 
care  of  the  six  preceding  items  and  all  of  No.  7  the  city  must,  from 
other  sources,  care  for  the  interest  and  sinking  fund  requirements 
on  its  investment ;  that  is,  from  taxation,  subject  to  possible  recoup- 
ment from  future  increased  earnings  of  the  system. 

In  this  way,  the  maintenance  of  a  fixed  five-cent  fare  was 
ensured,  despite  extensions  of  service  and  possible  advances  or 
decreases  in  operating  coats.  Back  of  the  /are-payer  was  placed 
the  ter-payer,  and  the  five-cent  fare  was  placed  on  virtually  a 
public-policy  basis,  with  public  scrutiny  of  operating  costs,  fixed 
charges,  extensions,  and  the  like,  and  municipal  sharing  in  either 
the  deficits  or  the  profits  which  the  extended  system  might  prove 
to  yield  onder  such  a  fare.     Should  the  outcome  prove  to  be  a 
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deficit  nndei  a  five-cent  fare,  that  deficit  operates  essentially  as 
a  chaise  against  municipal  funds,  unless  and  until  the  munici- 
palitj,  the  Comntission,  and  the  operating  companies  concur  in 
the  decision  to  put  in  force  an  increased  rate  of  faie  on  rapid 
transit  Hues. 

With  respect  to  a  street  railway  system  not  iot^rated  into  the 
city's  rapid  transit  system,  however,  the  defraying  of  the  cost  of 
the  service  and  the  making  of  adequate  provision  for  the  future  is 
left  to  be  dealt  with  as  a  matter  of  the  fares  paid  by  those  who 
ride  upon  the  lines. 

In  still  another  way,  however,  the  municipality  is  by  law  givem 
a  relationship  to,  and  a  d^ree  of  responsibility  for,  any  inade- 
quacy of  the  petitioning  street  railroad  corporation's  net  pevMioes. 
The  city  of  New  York  is  itself  responsible  for  certain  very  sub- 
stantial demands  upon  the  company's  receipts.  When  the  com- 
pany sought  franchises,  the  city  of  N  ;w  York  fixed  the  franchise 
terms  on  which  its  grant  of  rights  was  conditioned.  The  peti- 
tioner's two  franchises  were  granted  for  a  period  of  twenty-five 
years,  with  a  right  to  renewal  for  an  additional  twenty-five  years 
upon  a  fair  revaluation  of  the  grant,  with  the  provision  that  on 
such  revaluation  the  annual  amount  to  be  paid  cannot  be  less 
than  the  amount  paid  during  the  last  year  of  the  first  twenty-five 
years.  For  the  Little  Neck-Flushing  franchise  the  company  was 
required  to  pay  $7,000  in  cash  and  in  addition  thereto  three  per 
cent  of  its  gross  receipts  during  the  first  five  years,  five  per  cent 
during  the  next  ten  years,  and  six  per  cent  during  the  last  ten 
years.  Such  percentages  are  required  to  be  reckoned  up  on  the 
company's  entire  gross  receipts  within  the  city  lines,  and  are  not 
to  be  considered  as  a  tax  or  deducted  from  the  company's  fran- 
chise tax.  For  the  Flushing-Whitestone  franchise,  the  company 
was  required  to  pay  |5,000  in  ca^  and  the  same  percentages  of 
its  gross  receipts.  All  of  these  annual  percoitage-payments  of 
course  come  from  the  passengers,  go  to  decrease  the  corporate 
income,  and  tend  to  decrease  the  quality  of  tha  service  the  com- 
pany can  afford  for  the  fare  paid. 
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The  company  alao  bound  itself,  as  will  be  later  diecusaed,  not  to 
olu^e  more  than  five  cents  for  a  continuous  ride  from  any  one 
point  to  any  other  point  on  its  railway  within  the  city  limits. 
Furthermore  the  franchise  provided,  in  its  8th  paragraph,  that : 
"  TFprai  the  termination  of  this  original  contract,  or  if  the  same 
be  renewed,  then  at  the  termination  of  the  said  renewal  term, 
or  upon  the  termination  of  the  rights  hereby  granted  for  any 
eanae,  or  upon  the  dissolution  of  the  company  before  such  tenni- 
nation,  &e  tracks  and  equipments  of  the  company  constructed 
pursuant  to  this  contract  within  the  streets  and  avenues,  shall 
become  the  property  of  the  city  without  cost,  and  the  same  may 
be  used  or  disposed  of  by  the  city  for  any  purpose  whatsoevCT, 
or  the  same  may  be  leased  to  any  company  or  individual." 

By  the  terms  of  the  stock  and  bond  orders,  referred  to  hereafter, 
the  value  of  such  property  which  will  revert  to  the  city  was  found 
to  be  $383,191,  and  the  annual  payment  into  the  fund  to  amortize 
the  investment  in  proper^  which  will  bo  /evert  was  fixed  at 
13,036. 

AH  of  these  franchise  terms  become  a  part  of  the  circumstances 
under  which  the  company  operates,  borrows  mon^,  makes  improve- 
moits,  defrays  operating  expenses,  and  endeavors  to  earn  a  fair 
return  on  its  property  used  in  the  service.  All  of  these  franchise 
terms  have  a  very  vital  rdation,  as  will  be  later  commented  upon, 
to  the  adequacy  of  income  and  the  sufficiency  of  present  rates.  It 
is,  in  part,  to  be  able  to  continue  to  meet  these  terms,  and  other 
public  chaises  in  the  nature  of  taxes,  that  the  company  asks  for 
authority  to  charge  an  increased  rate.  A  substantial  part  of  any 
sum  taken  from  passengers  by  the  present  or  an  increased  rate 
finds  its  way  back  into  the  public  treasury  imder  the  franchise 
terms,  and  at  least  no  later  than  1959,  all  the  property  of  the  com- 
pany in  public  streets  becomes  outright  the  property  of  the  city 
without  any  payment  therefor  hj  the  ci^. 

It  is  under  these  circumstances  that  the  city  authorizes  the  peti- 
tioner to  do  business  in  its  streets,  requires  it  to  keep  up  these 
payments  of  rentals  aa  well  as  taxes  into  the  public  treasury  out 
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of  its  earnings,  coufronta  it  with  the  necessity  of  borrowing  money 
(if  need  be)  to  keep  up  its  property,  and  yet  says  tbat  the  fare 
shall  not  be  increased  above  the  franchise  limitation  to  five  cents. 

EaBNINOS  USD  EZPBITSBB 

With  this  preliminary  survey  of  the  company's  situation,  prop- 
erties, and  requirements,  we  may  proceed  to  ascertain  its  earnings 
and  prospects.  Analysis  of  the  results  of  operation  during  the 
company's  existence  shows  clearly  the  problems  confronting  its 
managers  and  the  energetic  efforts  which  they  have  made  in  good 
faith  to  surmount  and  survive  increasingly  adverse  conditions. 
The  road  has  been  economically  managed  and  operated;  its 
expenses  per  revenue  ear  mile  have  been  continuously  the  lowest 
among  the  varioDs  companies  operated  in  the  same  general  terri- 
tory. From  every  angle  of  examination,  the  exp«ise  accounts 
of  the  company  have  continued  creditable  to  those  who  have  had 
its  affairs  in  chai^  For  example,  the  total  salaries  of  its  general 
officers,  including  counsel,  are  but  $10,650  per  year,  and  have 
never  exceeded  $11,176.  The  total  expenses  for  injuries  to 
employees,  other  persons  and  property,  medical  rapenses,  claim 
department  expenses,  and  the  like,  have  ranged  in  recemt  years 
from  $1,261.19  in  1917  to  $3,887.80  in  1916. 

Yet  the  business  done  and  the  traffic  carried  by  the  company  has 
never  be^i  sufficient  to  realize  the  expectations  of  its  promoters. 
From  1911  to  1915  the  number  of  passengers  carried  between 
points  inside  the  city  of  New  Yoik  increased  from  1,122,068  to 
1,930,245,  of  which  approximately  75,000  increase  was  between 
1914  and  1915.  But  in  1916,  the  number  dropped  12,000  behind, 
and  in  1917  the  total  fell  to  1,792,707,  at  a  time  when  operating 
costs  and  expenses  were  steadily  mounting. 

Some  aspects  of  this  lack  of  traffic  may  be  pointed  out  From 
1911  down  to  1916,  the  number  of  passengers  carried  by  the  peti- 
tioner in  New  York  city  increased  71  per  cent,  but  aftrar  the 
initial  year,  the  increase  did  not  exceed  5.15  per  cent  in  any  year 
(1914),  and  in  1913  it  was  1.68  per  cotI,  4.01  per  cent  in  1916, 
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and  an  actual  decrease  of  .58  per  cent  in  1916,  followed  by  an 
even  greater  decrease  in  1917.  Outside  of  the  city,  the  volume 
of  traffic  shows  only  2.06  per  cent  increase  from  the  beginning, 
with  actual  decreases  in  every  year  except  1912,  1914,  and  1915. 

From  1912  to  1916,  the  number  of  car  miles  within  the  ci^ 
dropped  from  864,128  to  331,608 ;  there  was  a  decrease  of  27,000 
from  1916  to  1916.  The  number  of  passengers  per  car  mile  was 
4.37  in  1911,  5.37  in  1916,  and  6.78  in  1916;  oataide  New  York 
city,  it  was  only  3.55  in  1916. 

In  1912,  the  company's  receipts  per  mile  of  road  inside  the  city 
were  $9,745.02;  in  1916;  th^  were  $10,805.31;  outside  the  city, 
they  were  $3,604.11  in  1912  and  $233  less  in  1916.  The  number 
oi  passengers  per  mile  of  road  increased  only  from  194,900  in 
1912  to  216,106  in  1916,  inside  the  city;  outside  the  city,  the 
number  fell  from  49,874  in  1912  to  47,828  in  1916. 

The  company's  operating  history  for  its  entire  system  is  down 
in  the  following  table  of  "  income  account : " 
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Details  of  the  essential  results  of  operation  may  be  Bhown  from 
the  following  condensation  of  one  of  the  exhibits  gubmitted  upon 
the  hearing; 
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This  Btatement  has  been  checked  by  the  Commission's  account- 
ants from  the  company's  filed  reports  and  other  data,  and  is  correct, 
except  for  the  negligible  item  of  the  inclusion  in  the  taxes  assign- 
able to  street  railway  operations  in  1915  of  tll4.78,  representing 
Federal  income  taxes  assessed  against  bondholders  and  assumed  by 
the  company.  Inasmuch  as  this  item  represents  a  part  of  the 
corporation's  cost  of  borrowing,  it  should  be  classed  as  an  income 
deduction. 

The  petitioner  submitted  tables  showing  the  increased  cost  to  it 
of  various  supplies  and  materials,  as  well  as  the  labor  cost,  which 
go  to  make  up  the  operating  expense.   The  company  frankly  stated, 
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however,  that  although  it  believed  that  in  so  far  as  these  price  tend- 
encies were  normal  and  likdy  to  persist,  they  should  be  taken  into 
account  as  eccmomic  factors,  the  company  did  not  base  its  applica- 
tion npon  war-time  costs  or  «nergency  conditions.  This  basis  of 
application  was  in  accord  with  what  Commissioner  Hervey,  for  the 
Commission,  said  in  the  recent  Long  Island  Railroad  Rate  Case: 

"  In  the  consideration  of  the  record  in  this  case,  the  Com- 
mission has  not  failed  to  take  into  account  the  disclosed  facts, 
veil  within  common  knowledge,  showing  the  extent  to  which 
itartime  conditions  have  cauaed  substantial  increases  in  the  cost 
Cl  labor  and  of  many  commodities  entering  into  the  maintenance 
>'nd  operation  of  railroad  common  carriers  and  other  public  serv^ 
'^ce  corporations,  just  as  into  those  of  ordinary  private  enterprises. 
In  calculating  fair  averages  of  costs  and  values  over  a  period  of 
years,  the  economic  chaises  brought  by  the  world  war  have  been 
taken  into  account,  and  the  Commission  has  not  indulged  in  the 
violent  asBumption  that  after  the  war  prices  and  operating  costs 
will  of  necessity  return  soon  to  before-the-war  levois.  The  Com- 
mission passes  upon  rates  for  the  present  and  the  future,  and  in 
endeavoring  to  form  a  fair  estimate  of  probabilities,  even  emer- 
gency conditions  and  their  probable  influence  on  price  levels  must 
be  taken  into  account 

"  The  public  utility  corporations  will  of  course  hardly  expect 
to  maintain  their  normal  rate  of  return ;  they  will  not  ask  for  aid 
in  shifting  to  their  patrons  all  the  burdens  of  war  costs,  at  a 
time  when  all  individuals  and  businesses  are  having  to  assume  a 
share  of  the  Nation's  burden;  they  will  not  seek  to  do  violence 
to  long-established  rate  schedules  merely  by  reason  of  the  increased 
costs  and  narrowed  margin  of  return  brought  by  eniei^;eni^  con- 
ditions both  unusual  and  temporary.  In  flxing  a  rate  for  the 
future,  the  Commission  is  bound  to  take  into  account  the  facts 
which  have  been  placed  in  the  record,  and  the  rights  of  the  com- 
pany and  the  public  alike  must  stand  or  fall  for  the  time  on  that 
basis." 

ThB  CoUPAITy'b  OpEBATIIfa  Ittcous 

Reference  to  the  above  compilation  discloses  that  after  de&aying 
I  and  taxes  assignable  to  street  railway  operations,  tbe 
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Btreet  railway  revenue  left  an  operating  income  of  $48,640.50  in 
1915,  $48,624.02  in  1916,  and  only  $37,925.60  in  1917,  a  decrease 
due  almost  wholly  to  a  falling  off  in  traffic  After  adding  in  a 
pmall  amount  of  non-operating  income  (from  bank  deposits, 
investments,  etc),  the  gross  income  applicaWe  to  the  corporate  and 
leased  properties  is  found  to  be  only  $39,636.28  in  1917  and 
approximately  $49,500  in  the  two  previous  years.  The  only  rent 
deduction  for  property  used  but  not  owned  is  $300,  leaving  the 
gross  corporate  income  for  1917  the  sum  of  $39,336.28. 

Six  per  cent  return  on  the  value  of  the  corporate  property  would 
call  for  a  corporate  income  of  $62,037  ;  8  per  cent  would  call  for 
$82,616;  $39,336.28  (in  1917)  was  in  fact  leaa  than  4  per  cent 
a  year;  $49,803  in,  1916  and  $49,560  in  1915  were  less  than  5  per 
cent.  It  is  to  be  noted,  too,  that  the  figure  of  $39,336  is  derived 
only  on  the  basis  of  total  maintenance  charges  of  but  $25,000 
whereas  not  less  than  $50,000  more  is  fairly  required  and  is  within 
the  bounds  of  what  the  company  is  entitled  to  earn  and  appropriate 
for  maintenance  and  replacement  purposes.  An  adequate  wpendi- 
ture  for  maintenance  would  thus  have  wiped  out  the  1916,  1916 
and  1917  corporate  incomes. 

The  fixed  charges  or  income  deductions  consist  of  $40,000  of 
interest  at  5  per  cent  on  $800,000,  face  value,  of  bonds,  together 
with  certain  charges  necessary  to  amortize  the  discount  at  which 
the  bonds  were  sold,  and  similar  matter,  amounting  in  all  to 
$46,048.92  in  1915  and  $48,218.68  in  1917.  From  this  it  appeals 
that  even  on  the  basis  of  the  company's  inadequate  expenditures 
for  maintenance,  the  company  was  able  to  meet  its  fixed  charges 
in  1915  and  1916,  with  a  net  corporate  income  of  $3,211.69  and 
$2,032.42  respectively,  but  in  1917,  the  gross  -corporate  income 
was  $8,883.40  less  than  the  fixed  charges  or  income  deductions, 
leaving  the  company  nearly  $9,000  in  arrears  for  the  fiscal  year 
1917  in  meeting  its  fized  charges. 

From  the  forcing  it  appears  clearly  that  the  company's  busi- 
ness, both  inside  and  outside  of  the  city  limits,  is  not  yielding 
sufficient  operating  revenue  to  meet  the  needs  and  requirements  of 
the  company.    Certain  additional  revenues  will  be  secured  by  the 
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company  as  a  result  of  the  increase  in  lates  in  Naasau  county, 
which  hae  been  granted  by  the  Public  Service  Commission  for  the 
Second  District.  Upon  the  assumption  that  there  will  be  no 
reduction  in  the  number  of  pasaengers  riding  during  the  present 
fiscal  year  as  compared  with  those  riding  daring  the  fiscal  year 
1917,  the  company  estimates  a  total  increase  of  $8,850.63  from 
the  advanced  rates  in  Nassau  county.  How  disappointed  the  com- 
pany has  been  in  the  diaparity  between  estimated  revenue  and 
actaal  revenue  is  shown  in  the  following  table  covering  estimates 
and  their  realization  during  the  years  1912  to  1917: 
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*  Sobmitted  by  tbg  mmpiuiy  in  Ctm  1398  (3  P.  B.  C.  E.  S7). 
t ffom  eoDiiatiy-i  EihlUtU In  Chb 2217. 

It  appears  clearly  that  with  the  number  of  passengers  commonly 
carried  by  the  company  upon  its  lines,  the  present  fare  of  ^ve 
centa  does  not  yield  a  fair  return  upon  the  value  of  the  property 
of  the  company  used  in  the  public  service  within  the  limits  of 
the  city  of  New  York,  even  as  the  rates  of  the  company  as  a 
whole  do  not,  in  view  of  the  number  of  passengers  desiring  to 
patronize  the  company's  lines,  yield  a  fair  retom  upon  the  total 
value  of  the  company's  property. 

The  CoDuuission  accordingly  is  of  the  opinion,  and  finds  as  a 
matter  of  fact  and  under  the  rules  of  law  applicable  to  rate  rega- 
lation,  that  the  buainess  done,  or  which  can  under  any  prospective 
eouditiona  be  done,  by  the  company  is  inadequate  to  yield  suffi- 
cient revenue  under  any  rate  which  can  be  charged  without 
destruction  of  the  volume  of  traffic,  and  that  the  maximum  fare  of 
five  cents  now  charged  and  chargeable  by  the  company  within  the 
city  of  New  Toric  is  insufficient  to  yield  reasonable  compensa- 
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tion  for  the  service  rendered  and  is  unjuat  and  unreasonftble 
and  leae  than  that  authorized  by  the  principles  of  law  which 
determine  the  elements  of  a  fair  return  upon  the  value  of  cor- 
porate proper^  used  in  public  service.  The  Commission  like- 
wise finds  and  determines  that  the  just  and  reasonable  fare  as 
the  maximum  to  be  charged  would  be  a  fare  of  seven  cents  for  a 
single  continuous  ride  on  the  company's  lines  within  the  city  of 
New  York. 

Thx  Soubcbs  of  Eblisf 
If  the  company's  volume  of  traffic  is  too  light  to  yield  a  suffi- 
cient net  revenue  or  fair  return  under  a  five^jent  rate,  from  what 
source  or  by  what  means  shall  the  situation  be  improved  ?  An  in- 
crease in  the  five-cent  fare  is  only  one  possible  way  of  dealing 
with  the  situation ;  there  are  possible  ways  of  obtaining  the  elim- 
ination of  heavy  current  charges  which  come  out  of  revenue  as  a 
part  of  operating  expenses,  and  are  within  the  control  of  munic- 
ipal and  other  public  authorities.  There  is  also  the  question 
whether,  in  the  event  that  relief  is  to  be  sought,  wholly  or  in  part, 
through  advance  of  the  rate  of  fare,  this  Commission  has  power 
to  sanction  such  an  advance,  in  the  absence  of  evidence  of  the  city's 
waiver  or  modification  of  the  franchise  provision. 

The  Coumissioit'b  Powbk  to  Put  is  Effect  an  Incbbabbd 
Rate 

In  respect  to  the  power  of  the  Commission  to  put  in  effect  a 
seven-cent  rate  on  the  petitioner's  lines  within  the  city  of  New 
York,  the  facts  of  the  case  present  a  legal  question  of  funda- 
mental and  far-reaching  importance.  That  this  question  does  not 
seem  to  have  been  decided  by  controlling  authority  in  this  State 
warrants  a  careful  statement  here  as  to  both  the  facts  and  the 
relevant  le^l  principles,  to  the  end  that  by  cooperation  between 
the  petitioner,  the  city  of  New  York,  and  the  Commission,  an 
early  adjudication  may  be  had  on  this  issue  on  which  important 
public  ri^ts  depend. 

In  obtaining  the  "  consent  "  of  the -city  of  New  York  to  the  con- 
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stniction  and  operation  of  its  railroadB  along  the  streettB  of  one  of 
the  constituent  boroughs,  the  petitioner  entered  into  duly  executed 
contracts  with  the  city,  under  date  of  February  1,  1909,  and  April 
14,  1909,  respectively.  Among  the  terms  and  conditions  of  theee 
agreements  were  the  following : 

"  The  rate  of  fare  for  any  passenger  upon  aaid  railway  shaU 
not  exceed  five  (5)  cents,  and  the  company  shall  not  cbai^  any 
passenger  more  than  five  (5)  cctUs  for  one  continuous  ride  ircfia 
any  point  on  said  railway,  or  a  line  or  branch  operated  in  connec- 
tion therewith,  to  any  point  thereof,  or  of  any  connecting  line  or 
branch  thereof,  within  the  limits  of  the  city,     *     *     * 

"  This  grant  is  also  upon  the  further  and  express  condition  that 
the  provisions  of  the  Railroad  Law,  pertinent  hereto,  shall  be 
strictly  complied  with  ^yy  the  company. 

"  The  company  promises,  covenants  and  agrees  on  its  part  and 
behalf  to  conform  to  and  ahide  by  and  perform  all  the  terms,  con- 
ditions and  requirements  in  this  contract  fixed  and  contained." 

Having  by  these  contracts  and  accompanying  resolutious  of  the 
board  of  estimate  and  apportionment  obtained  the  "  consent "  of 
the  city  of  New  York,  the  petitioner  made  application  to  this  Com- 
mission for  its  "  approval  "  of  the  exercise  of  the  franchises  thus 
obtained.  On  June  15,  1909,  this  Commission  granted  its  ap- 
proval of  the  exercise  of  these  franchises,  and  the  company  there- 
upon proceeded  to  build  and  operate  its  lines  along  public  streets, 
and  has  thus  far  observed  the  covenants  as  to  fare  .which  the  city 
made  the  condition  of  granting  its  consent  to  occupancy  of  the 
streets  at  all.  The  question  is  now  presetted  whether  the  Com- 
mission may  put  the  company  in  position  to  charge  more  than  the 
maximum  stipulated  in  the  franchise  contracts  granted  by  the 
city,  accepted  by  the  company,  and  approved  by  the  Commission. 

Thus  to  state  the  issue  mi^t  seem  to  carry  an  implication  of  a 
ready  answer  adverse  to  the  Commission's  powers,  but  I  am  con-' 
vinced  that  the  matter  cannot  be  so  easily  resolved.  Basic  ques- 
tions as  to  the  demarcations  between  State  and  municipal  powers 
are  involved,  and  in  passing  upon  issues  not  at  all  in  point  ,here, 
courts  of  various  jurisdictions  have  aaid  in  no  very  exact  fashion 
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many  things  from  which  divergent  inferences  might  be  drawn  as  to 
the  proper  disposition  of  the  present  controverBy. 

Since  1875,  section  18  of  article  III  of  the  New  York  State 
CoQatitution  has  contained  a  fifteenth  subdivision,  of  which  a 
part  is  as  follows:  "No  law  shall  authorize  the  constmction  or 
operation  of  a  street  railroad  except  upon  the  condition  that  the 
consent  »  «  •  also  of  the  local  authorities  having  control  of 
that  portion  of  a  atreet  or  highway  apon  which  it  ia  proposed  to 
construct  or  operate  such  railroad  be  first  obtained,     *     *     *." 

The  contracta  by  which  the  petitioner  bound  itself  to  charge  no 
more  than  five  cents  for  a  single  ride  were  instruments  by  which 
the  "  local  authorities  "  granted  their  constitutional  "  consent " 
to  the  use  of  public  streets,  upon  the  petitioner's  agreement  to 
remain  bound  by  the  contract  terms  and  conditions.  The  question 
here  under  consideration,  therefore,  becomes,  in  the  first  instance, 
one  of  determination  of  the  scope  and  effect  of  the  action  of  the 
city  under  the  constitutional  requirement  Certain  eonstitntional 
and  statutory  provisions  may  well  be  kept  in  mind  in  this  analysis, 
and  it  becomes  necessary  to  ascertain  just  what  relation,  if  any,  is 
borne  to  the  constitutional  provision  and  the  city's  "  consent,"  by 
the  following : 

1.  The  provisions  of  Section  1  of  Article  III  of  the  New  York 
State  Constitviion: 

Section  1  of  the  same  article  on  "  l^slative  powers  "  in  which 
is  contained  the  section  and  subdivision  relating  to  consents  of  the 
local  authorities,  provides  that :  "  The  legislative  power  of  this 
State  shall  be  vested  in  the  Senate  and  Assembly." 

2,  The  provisions  of  Sections  73  and  74  of  the  Greater  New 
York  Charter: 

Section  73  of  the  Charter  provides  in  part  as  follows:  "  *  *  » 
Every  grant  ahall  make  adequate  provision  by  way  of  forfeiture 
of  the  grant,  or  othervrise,  to  secure  efficiency  of  public  service  ai 
reasonable  raies  and  the  maintenance  of  the  property  in  good 
condition  throu^out  the  full  term  of  the  grant" 

Section  74,  at  the  time  the  petitioner  obtained  ita  franchise,  pro- 
vided in  part  as  follows :    "  Before  any  grant  of  the  franchise  or 


by  Google 


Application  of  N.  Y.  &  N.  S.  Tbaction  Co.         108 

Public  Service  Cmnmiuioti,  Fint  Distriot  tVol.  15] 

right  to  use  any  street,  avenue,  waterway,  parkway,  park,  bridge, 
dock,  wharf,  highway  or  public  ground  or  water  within  or  belong- 
ing to  the  city  shall  be  made  by  the  board  of  estimate  and  appoi^ 
tionment,  the  proposed  specific  grant  embodied  in  the  form  of  a 
contract  with  all  of  the  terms  and  conditions,  iiiclxiding  the  pro- 
vigions  as  to  rates,  fares  and  charges,  and  together  with  the  form 
of  the  resolution  or  resolutions  for  the  granting  of  the  same,  ^all 
be  entered  in  the  minutes  of  the  board  of  estimate  and  apportion- 
ment   *     *     *." 

There  should  also  be  taken  into  account  in  this  connection  the 
provision  of  section  50  of  the  charter,  del^ating  to  the  city 
"  power  to  r^ulate  the  use  of  its  streets ; "  section  1618,  that  there 
should  be  no  repeal  or  amendment  of  the  charter  "  by  implica- 
tion; "  and  section  1620,  that  the  charter  shall  be  construed  as  an 
act  "  intended  to  aid  the  State  in  the  execution  of  its  duties  by 
providing  *  *  *  an  adequate  scheme  of  local  government  for 
the  communities  and  peoples  affected." 

3.  The  provisions  of  (then)  Section  93  of  the  Btalroad  Law: 
The  Railroad  Law  in  1909  provided,  by  section  93,  now  sec- 
tion 173,  in  part  as  follows:  ."  The  consent  of  the  local  author^ 
ities  in  any  city  of  the  first  class  must  contain  the  condition  that 
the  right,  franchise  and  privil^e  of  using  any  street  *  »  • 
Aall  be  sold  at  public  auction  *  *  «.  The  heal  auXhorUies 
may,  in  their  discretion,  make  their  consent  to  depend  upon  any 
further  condituma  *  *  »  respecting  the  applicaiion  of  any 
provision  herein  contained  as  to  the  carriage  of  passengers  for  0, 
single  fare  *  •  *  and  also  respecting  any  other  matter  con- 
cerning which,  in  their  judgment,  further  conditions  would  be  for 
the  public  interest.  Nothing  herein  contained  shall  apply  to,  or 
affect  any  grant  hereafter  made  under  the  provisions  of  title  one, 
chapter  three  of  chapter  three  hundred  and  seventy-eight  of  the 
laws  of  eighteen  hundred  and  ninety-seven  and  the  amendm^its 
thereto  known  as  the  Greater  New  York  Charter." 

4.  The  provisions  of  Section  53  of  the  Pvblic  Service  Gommia- 
sums  Law: 

Section  63  of  the  Public  Service  Commissions  Law  prohibits  the 
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construction  or  operation  of  any  street  railroad,  or  the  exercise  of 
any  franchise  or  right  granted  by  local  authorities  to  any  street 
railroad,  without  the  pennission  and  approval  of  the  Public  Serv- 
ice Commission  for  the  proper  district,  upon  the  submission  to  it 
of  the  franchise  contract  embodying  the  "  consent "  of  the  "  local 
authorities  "  under  the  Constitution. 

5.  The  provisions  of  Section  49  of  the  Public  Service  Commia- 
siona  Load: 

The  pertinent  portion  of  section  49  is  as  follows:  "49.  Kates 
and  service  to  be  fixed  by  the  Commission. —  1.  Whenever  either 
Commission  shall  be  of  opinion,  after  a  hearing  had  upon  its  own 
motion  or  upon  a  complaint,  *  *  *  by  any  •  *  *  street 
railroad  corporation  subject  to  its  jurisdiction  for  the  transporta- 
tion of  persons  •  •  *  within  the  State,  »  •  •  that  the 
maximum  ratefi,  fares  or  charges  chargeable  by  any  such  commoa 
carrier,  railroad  or  street  railroad  corporation  are  insufficient  to 
yield  reasonable  comp^isation  for  the  service  rendered,  and  are  . 
unjust  and  unreasonably  the  Commission  shall  with  due  r^ard 
among  other  lyings  to  a  reasonable  average  return  upon  the  value 
of  the  property  actually  used  in  the  public  service  and  to  the  necea- 
aity  of  making  reservation  out  of  income  for  siirplus  and  con- 
tingencies, determine  the  juat  and  reasonable  rates,  fares  and 
charges  to  be  thereafter  observed  and  in  force  as  the  maximum  to 
be  chalked  for  the  service  to  be  performed,  notwithstanding  that 
a  higher  rate,  fare  or  charge  has  been  heretofore  authorised  by 
statute,  etc." 

6.  The  provisions  of  Section  181  of  the  Railroad  Law: 
The  applicable  portion  of  secticm  181  (formerly  section  101)  is 
as  follows:  "  181.  Rate  of  Fare; — No  corporation  constructing 
and  operating  a  railroad  under  the  provisions  of  this  article, 
*  *  *  shall  charge  any  passenger  more  than  five  cents  for  one 
continuous  ride  from  any  point  on  its  road,  *  *  *  within  the 
limits  of  any  incorporated  city  or  village  *  *  •  The  Legis- 
lature expressly  reserves  the  right  to  r^^late  and  reduce  the  rate 
of  fare  of  any  railroad  constructed  and  operated  wholly  or  in  part 
under  such  chapter  or  under  the  provisions  of  this  article;  and 
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the  Public  Service  Commission  shall  possess  the  same  power,  to 
he  exercised  aa  prescribed  in  the  Public  Service  Commissions 
Law." 

Of  the  above-quoted  excerpt  from  the  present  Bection  181,  the 
last  clftuse  was  added  by  chapter  481  of  the  Laws  of  1910,  enacting 
the  revised  and  amended  form  of  the  Railroad  Law  as  diapter  49 
of  the  Consolidated  Laws.  In  other  respeets  section  181  parallels 
section  101  of  the  statnte  as  it  stood  at  die  time  the  city  of  New 
Yoi^  entered  into  a  franchise  contract  granting  its  "  consent "  to 
the  petitioner. 

It  is  of  course  the  cardinal  rule  of  construction  that,  if  in  any 
reasonable  way  practicable,  all  of  the  legislative  expressions  on  the 
subject  ahall  be  so  construed  as  to  be  harmonious,  consistent,  and 
operative,  and  that  no  portion  of  any  statute  shall  be  given  such  a 
construction  or  effect  as  would  r^>eal  or  rMider  nugatory  any  por- 
tion of  any  other,  if  such  a  result  can  reasonably  be  obviated. 
Every  part  of  each  of  these  statutes  should,  if  possible,  be  so  con- 
strued as  to  give  appropriate  meaning  and  effect  to  every  part  of  all 
of  these  statutes.  People  ex  rel.  Ulster  &  D.  R.  R  Co.  v.  Public 
Service  Commission,  l7l  App.  Div.  607,  609,  620.  Where  a  con- 
flict may  occur  between  a  statute  and  a  constitutional  provision, 
and  the  statute  is  reasonably  open  to  an  interpretation  which 
avoids  the  constitutional  prohibition  and  gives  effect  to  the  obvious 
purposes  of  the  organic  law,  such  a  construction  of  the  statute  will 
be  adopted.  United  States  v.  Belaware  &  Hudson  Co.,  213  TJ.  S. 
866,  408 ;  United  States  v.  Bennett,  232  U.  S.  303 ;  Kings  County 
Lighting  Co.  v.  Cily  of  New  York,  176  App.  Div.  175;  affd.,  221 
N.  Y.  20. 

Procedure  As  to  Procuring  Btghta  in  Public  Streets 
When  the  promoters  of  a  street  railroa'd  project  seek  to  obtain 
a  valid  basis  for  the  construction  and  operation  of  their  line,  they 
must,  in  this  State,  pursue  the  following  course: 

(1)  They  must  procure  from  the  sovereign  State  their  incor- 
poration and  franchise  right   as   a  street  railroad  corporation. 
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authorized  to  nm  a  street  railroad  between  indicated  termini  and 
through  specified  streets  and  ways. 

(2)  If  they  wish  to  lay  their  tracks  and  operate  their  cars  along 
the. streets  of  a  city  or  other  monicipality,  they  must  obtain  from 
its  local  authorities  due  "  consent "  thereto. 

(3)  Having  obtained  this  "franchise,"  they  most  obtain  from 
the  Public  Service  Commission  determination  of  the  public  con- 
venifflice  and  necessity  of  the  new  line  over  the  route  proposed,  and 
its  approval  of  the  exercise  of  the  franchise  therefor. 

The  State's  chartering  of  a  street  railroad  corporation  confers 
on  it  no  right  to  proceed  along  public  streets.  For  such  a  right, 
the  Constitution  (Art  III,  §  18)  requires  the  action  and  "con- 
sent "  of  the  "  local  authorities  "  of  the  city,  town  or  village^  The 
legal  question  under  discussion  tarns  upon  the  nature  and  effect  of 
this  constitutional  provision  and  the  action  taken  under  it;  and  it 
should  be  noted  at  the  outset  that  the  present  issue  is  not  controlled 
by  decisions  as  to  raUroad  or  street  railroad  corporations  which 
obtained  their  local  "  consent "  pursuant  to  statutory  provisions 
operative  prior  to  the  adoption  of  the  constitutional  provision  in 
1876,  and  is  not  controlled  by  decisions  relative  to  a  legislative, 
as  contrasted  with  a  con^itutioTial,  requirement  of  such  "  consent." 
Because  the  present  issue  has  not  been  passed  upon  by  controlling 
authority,  and  because  confusion  has  arisen  from  failure  to  keep 
in  mind  the  contrast  between  the  constitutional  requirement  and  a 
mere  statutory  authorization  of  such  local  "  consent,"  I  feel  there 
may  be  public  advantage  in  a  review  of  some  fundamental  aspects 
and  their  consequences. 

The  streets  of  a  citj,  like  the  highways  which  thread  the  State, 
do  not  belong  to  the  city  or  the  I«gislature,  or  to  any  other  branch 
or  unit  of  government.  The  city  does  not  own  them  except  in 
the  sense  that  it  holds  them  in  trust  for  the  use  of  all  the  people  of 
the  State  and  not  as  corporate  or  municipal  property.  People 
ex  reL  City  of  New  York  v.  New  York  Railways  Co.,  217  N.  Y. 
310;  Adamson  v.  Nassau  Electric  Co.,  89  Hun  261,  267.  Regula- 
tion of  the  use  of  the  streets  is  a  legislative  power  and  function ; 
certain  of  this  sovereign  power  of  the  State  is  vested  in  the  L^i» 
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lature.  The  legislative  power  confided  to  it  the  Legislature  may 
exercise  directly  or  delegate  to  an  agent,  such  aa  the  municipal 
government  or  a  board  or  commission  created  by  the  Legislature 
Municipalities,  no  leaa  than  administrative  or  quasi  judicial  com- 
miBsions  integrated  directly  with  the  State  government,  axe  merdy 
part  of  the  machinery  employed  in  carrying  out  the  affairs  of  the 
State  (Greater  N.  T.  Charter,  §  1618) ;  municipal  corporations 
have  only  such  rights  and  powers  as  are  conferred  upon  them  by 
the  State,  either  through  legislative  action  or  directly  hy  the  people 
through  constitutional  provision,  and  in  the  absence  of  constitu- 
tional limitation  on  the  l^;islative  power  in  this  respect,  the  powers 
granted  to  a  mnnicipallty  by  the  State  acting  through  the  Legisla- 
ture may  be  enlarged  or  restricted  through  the  same  medium,  at 
the  will  of  the  Legislature.  Worcester  v.  Worcester  Street  Rail- 
way Co.,  196  U.  S.  539 ;  People  ex  rel.  City  of  New  York  v.  New 
York  Railways  Co.,  217  N.  Y.  310.  Powers  possessed  by  the 
Legislature  may  be  del^ated  by  it  to  a  mimicipality,  a  commis- 
sion, or  any  other  creature  of  the  State,  for  their  exercise  in  the 
public  interest;  powers  thus  delegated  may  in  the  same  mannei 
be  withdrawn  or  modified ;  and  if  the  L^slature's  agent  has,  in 
pursuance  of  those  powers,  entered  into  agreements  vrith  corpora- 
tions or  individuals  affected  by  the  exercise  of  those  powers,  the 
undoubted  weight  of  authority,  under  decisions  to  which  I  shall 
presently  refer,  is  that  the  Legislature  as  the  repository  of  power 
may,  either  directly  or  through  a  commission  or  other  ageaicy, 
modify  the  terms  of  any  such  agreement,  at  least  upon  the  applica- 
tion, or  with  the  consent,  of  the  corporation  or  individuals  with 
whom  the  agreement  was  made.  This  rule  governs  all  situations 
as  to  which  the  Ctmstitution  has  vested  the  legislative  power  exclu- 
sively in  the  Legislature. 

An  essentially  different  situation  arises,  however,  where,  as  in 
New  York,  the  L^slature'a  power  with  respect  to  the  use  of  pub- 
lic streets  by  a  street  railroad  is  restricted  by  a  constitutional  re- 
quirement, and  the  legislative  power  possessed  by  the  mimicipality 
to  grant,  withhold,  or  fix  terms  for,  its  consent  to  such  use  is 
derived,  not  from  the  Legislature,  but  from  the  Constitution. 
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Effect  of  the  Constitutional  Requirement 
Authorization  of  tfae  use  of  public  streets  by  a  street  railroad 
corporation  waB  recently  said  by  the  Court  of  Appeals  to  be  "  one 
of  the  pren^ativee  of  sovereignty  and  derivable  only  throu^  the 
action  of  the  L^slature  "  (217  N.  Y.  315),  and  the  court  added 
that  "  the  power  of  the  Legislature  in  respect  to  them  (the  streeta) 
is  qualified  by  the  Constitution  alone."  When  the  Constitution 
provides  that  no  street  railroad  shall  he  constructed  or  operated 
along  a  public  street  withoat  the  consent  of  the  local  authorities  of 
that  city  or  village,  the  legislative  power  as  to  the  granting  or  with- 
holding of  that "  consent  "  and  as'to  the  fixing  of  the  terms  thereof 
is  by  the  Constitution  vested,  not  in  the  Legislature,  but  in  the 
municipality,  and  the  power  of  the  L^idature  is  to  that  extent 
qualified  and  limited.  The  Legislature  can  charter  and  sanction  a 
street  railroad  project,  but  it  cannot  compel  the  city  to  let  the  com- 
pany use  a  public  street,  cannot  prevent  the  city  from  fixing  terms 
on  which  the  city  will  grant  its  consent,  and  cannot  dictate  the 
city's  terms.  In  these  respects,  as  the  cases  indicate,  the  city 
stands  and  acts  as  the  Legislature  would  have  had  the  power  to  act, 
but  for  the  constitutional  provision. 

In  Adamson  v.  Nassau  Electric  R.  R  Co.,  89  Hun  261,  266, 
the  General  Term  for  the  Second  Department  said:  "That  in 
granting  the  consents  to  the  defendant  companies  the  mayor  and 
'jommon  council  were  exercising  a  legislative  power  is  too  plain 
to  require  argument  The  power  to  grant  or  withhold  consent  to 
the  construction  of  a  street  railroad  does  not  emanate  from  the 
Legislature,  but  is  devolved  upon  the  municipal  authorities  by  the 
Constitution.  (Art,  3,  §  18.)  The  provision  of  the  Constitution 
is  a  restriction  upon  the  Legislature  and  forbids  the  enactment 
of  any  law  authorizing  the  construction  or  operation  of  a  street 
railroad,  except  upon  the  consent  of  the  local  authorities  having 
control  of  the  street  or  highway  upon  which  it  is  proposed  to  con- 
struct the  road.  The  power  thus  given  is  governmental,  and  to 
the  extent  that  it  is  held  and  exercised,  the  local  authorities  are 
clothed  with  sovereignty,  and  are  as  independent  in  its  exercise 
as  in  any  other  department  of  the  government,  and,  in  my  judg- 
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meat,  the  courts  can  no  more  inquire  into  the  motives  which  gov- 
erned or  controlled  the  lawful  exercise  of  the  power  than  they  can 
inquire  into  the  motives  which  induce  the-Govemor  to  give  his 
assent  to  an  act  of  the  State  Legislature." 

In  the  Niagara  County  Special  Term  of  the  Supreme  Court  in 
1910,  Mr.  Justice  Pound,  now  of  the  Court  of  Appeals,  ruled,  as  to 
the  right  of  a  railroad  corporation  to  compel  a  municipality  to 
withdraw  objectionable  conditions  from  its  proffered  "  consent " 
(People  ex  rel.  Frontier  Railway  Co.  v.  City  of  North  Tonawanda, 
70  Misc.  R^  91)  :  "A  city  may  refuse  to  assent  to  the  eonatruc- 
tion  of  a  railroad  in  its  streets  and  may,  therefore,  impose  any 
conditions  it  thinks  proper  as  conditions  precedent  to  the  giving 
of  its  assent;  and,  if  the  city  attaches  conditions  which  the  com- 
pany deem  unreasonable,  the  only  remedy  of  the  latter  is  to  refuse 
to  accept  the  assent"     (Syllabus.) 

In  Detroit  Citizens'  Street  Railway  Co.  v.  Detroit  Railway,  l7l 
U.  S.  18,  where  the  provision  was  "  that  no  such  company  or  cor- 
poration shall  be  anthoried  to  construct  a  railway,  under  this  act, 
through  the  streets  of  any  town  or  city,  without  the  consent  of  the 
municipal  authorities  of  such  town  or  city,  and  under  such  r^ula* 
tiouB  and  upon  such  terms  and  conditions  as  said  authorities  may 
from  time  to  time  prescribe"  the  Supreme  Court  of  the  United 
States  indicated  clearly  tliat  the  power  to  prescribe  trams  and  con- 
ditions follows  from  the  very  requirement  of  the  local  consent,  say- 
ing :  "  To  refer  the  right  to  occupy  the  streets  of  any  town  or  city 
to  the  consent  of  its  local  government  was  natural  enou^  —  would 
have  been  natural  under  any  constitution  not  prohibiting  it,  and 
the  power  to  prescribe  the  terms  and  r^ulations  of  the  occupation 
derive  very  little  if  any  breadth  from  the  expression  of  it" 

TAe  Legislaiure'a  Power  a$  to  the  Gii^s  "  Consent " 
From  this  and  other  authorities,  I  conclude  it  to  be  the  correct 
role  that  under  the  constitutional  provision,  the  city  is  empowered 
to  exercise  the  legislative  power  of  determining  the  conditions  on 
which  it  will  grant  its  consent,  if  at  all.  The  L^slature  may 
regulate  the  procedure  and  manner  of  acting  upon  an  application 
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for  the  monicipality's  consent,  and  it  has  done  this  l^  various  sec- 
tions of  the  Railroad  Law  and  Greater  New  York  Charter.  Prob- 
ably the  constitutional  grant  of  certain  pover  to  the  cit;  does  not 
prevent  the  L^slature  from  requiring  that  other  and  further  con- 
ditions, not  in  effect  reducing  or  limiting  the  city's  power,  be  im- 
posed by  the  city.  Matter  of  Thirty-fourth  Street  Railroad  Co., 
102  N.  T.  343.  The  Legislature  may  still  fix  the  terms  of  ita 
actiim,  but  not  the  terms  of  the  city's  action ;  it  cannot  substitute 
the  orders  of  a  Commission  for  the  determination  of  the  local 
authorities.  Matter  of  New  York  District  K.  K.  Co.,  107  N.  Y. 
42.  As  was  said  by  Mr.  Justice  Ingraham  in  People  ez  reL 
South  Shore  Traction  Co.  v.  Willcox,  133  App.  Div.  561 :  "  It  ia 
obvious  that  the  L^slature  would  have  no  power  to  dictate  to  the 
local  authorities  the  conditions  upon  which  such  a  consult  should 
be  given.  That  question  must  be  determined  by  the  local  author- 
ities, and  the  condition  that  they  impose  must  be  complied  with 
before  the  right  to  construct  or  operate  the  road  comes  into  exist- 
ence. The  conditions  under  which  a  franchise  shall  be  granted 
are  to  be  determined  by  the  legislature.  It  only  can  grant  the 
franchise,  but  it  cannot  grant  a  franchise  for  a  street  railroad 
except  upon  the  condition  that  liie  consent  of  the  local  authorities 
shall  '  be  first  obtained.'  The  Legislature  is  not  bound  to  grant  a 
franchise  because  the  local  authorities  want  it  or  have  consented 
to  it,  and  it  can  impose  other  conditions  upon  the  grant  of  a  frait- 
chise  or  upon  its  operation  after  it  is  granted.  The  consent  of 
the  local  authorities,  however,  is  required  before  a  street  railroad 
can  be  constructed  or  operated.  As  was  said  in  Xittinger  v. 
Buffalo  Traction  Co.  (160  N.  Y.  377)  :  '  The  monicipal  author- 
ities granting  this  consent  derived  th^r  power  directly  from  the 
Constitution  *  *  *.  In  the  exercise  of  this  power,  tiie  local 
municipal  authorities  aro  by  the  Constitution  and  the  statute 
clothed  with  sovereignty  and,  therefore,  beyond  the  direction  and 
control  of  the  courts,*  and  we  may  add  of  the  Legislature.  (See, 
also,  Adamson  v.  Nassau  Electric  P.  IL  Co.,  89  Hun,  261.)  " 

And  under  the  ruling  in  Allf^heny  City  v.  Railway  Co.,  159 
Perm.  411,  416,  quoted  with  approval  by  Mr.  Justice  Pound  in 
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the  Nerth  Tonawfud&  Case,  supra,  the  city,  tmder  the  wmstitu- 
tioa&l  provigion,  h&a  power  to  make  its  consent  depend  on  the 
acceptance  and  observance  of  any  condition  which  the  L^slature 
coold  iteelf  have  imposed  but  for  the  constitutional  grant  of 
legidatiTe  power  pro  tanto  to  the  city.     Seepage  126 eiseg.,pos(. 

The  Fiew  of  the  Third  Judicial  Department 
The  New  York  decision  most  commonly  referred  to  as  adverse 
to  the  conclusion  reached  in  this  opinion  is  People  ex  rel.  New 
York  &  North  Shore  Traction  Co.  v.  Public  Service  ComraiBsion 
for  the  Second  District,  176  App.  Div.  869,  which  was  filed  in  the 
Third  Department  and  was  not  carried  to  the  Court  of  Appeals. 
With  all  deference,  this  decision  seems  plainly  to  proceed  on  as- 
snmptions  unsupported  by  the  authorities.  For  example,  its  basic 
assumption  is  stated  to  he,  not  that  section  18  of  article  III  of  the 
Constitution  is  to  be  read  as  a  limitation  and  a  restriction  on  the 
general  le^lative  power  conferred  on  the  Legislature  by  section  1, 
or  that  section  18  delegates  certain  sovereign  power  to  the  city 
just  as  section  1  del^ates  certain  powers  to  the  L^slature,  but 
that  "  manifestly  sections  1  and  18  of  article  III  of  the  Consti- 
tution must  be  read  together."  This  statement  evidently  led  a 
majority  of  the  learned  court  to  regard  section  1  as  a  limitation 
upon  section  18  of  article  III,  and  as  qualifying  the  power  granted 
to  the  local  authorities  hy  section  18  of  article  III,  instead  of  look- 
ing upon  section  18  as  pro  Umio  a  separate  grant  of  autonomous 
power  possessed  by  the  State  or  as  a  limitation  upon  section  1. 
This  inexactness  then  brought  a  majority  of  the  court  to  the  funda- 
mentally erroneous  conclusion  that  "  the  local  authorities  are  pro- 
hibiied  from  attaching  conditions  to  the  consent  which  assumed  to 
regulate  the  rate  of  fare,  for  the  reason  that  the  right  to  regulate 
fares  to  be  charged  by  public  service  corporations  is  essentially  a 
legislative  function.  *  *  *  As  wdl  mi^t  the  Legislature  dis- 
R^rd  the  constitutional  rights  of  the  local  authorities  and  itself 
!  to  give  the  constitutional  consent  as  the  local  authorities 
)  the  constitutional  rights  of  the  Senate  and  Assembly  to 
legislate  regarding  the  rates  of  fare    *    *    ».    The  constitntional 
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provision  regarding  legislating  is  a  restriction  upon  the  local 
authorities  in  the  matter  oi  attaching  conditions  £zing  rates  of 
fare."  From  this  the  court  condaded  that  at  least  where  fhe 
Legislaiwre  had  not  del^ated  to  the  local  board  the  power  to  exact 
a  fare  condition  in  granting  ita  consent,  the  L^islature  might, 
through  the  Commission,  advance  a  rate  above  the  figure  the  local 
board  and  the  company  had  agreed  upon. 

The  WeatckeBter  Case  in  the  Cowi  of  Appeals 
How  far  the  New  York  and  North  Shore  decision  would,  even 
under  its  own  basis  of  determination,  apply  to  and  control  a  situa- 
tion where,  as  in  the  present  case  involving  the  city  of  New  York, 
the  power  to  prescribe  fares  in  granting  "  consent "  had  been  con- 
ferred on  the  manicipality  by  express  terms  of  a  legislative  act,  if 
not  also  by  fair  implication  from  the  constitutional  grant,  I  do 
not  think  it  necessary  to  discuss  here.  The  primary  question  is 
whether  the  learned  court  was  correct  in  its  assumption  that  the 
Constitution  prohibits  the  local  authorities  from  making  a  fare 
limitation  one  of  the  terms  and  conditions  of  the  local  consent.  I 
think  it  was  not.  Of  course  no  validity  of  agreem«it  could  arise 
from  municipal  insistence  upon  a  prohibited  term,  and  no  public 
authority  could  be  invoked  to  enforce  a  covenant  a  municipality 
was  prohibited  from  exacting.  Yet  in  Public  Service  Commission 
V.  Westchester  St.  Railway  Co.,  206  N.  Y.  209,  216,  where  the 
municipality  had  made  the  observence  of  a  five-cent  fare  a  condi- 
tion of  its  consent,  given  pursuant  to  the  very  constitutional  pro- 
vision here  under  consideration,  and  the  company  later  tried  never- 
theless to  charge  more,  the  Court  of  Appeals  said:  *'  When  the 
village  granted  appellant's  predecessor  an  extension  of  its  franchise 
it  had  the  right  as  a  consideration  therefor  to  exact  suitable  con- 
ditions and  agreements  from  the  company  in  the  interest  of  ita  in- 
habitants. There  is  no  doubt  that  the  rate  of  fare  to  be  charged  to 
and  from  points  in  the  village  was  a  matter  of  such  municipal  and 
public  interest  that  the  municipal  authorities  might  bai^ain  with 
reference  thereto.  Therefore  the  grant  of  the  new  franchise  on 
the  condition  and  consideration,  amongst  others,  of  a  five-cent  fare 
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between  tlie  pointB  now  involved  and  the  acceptance  by  the  com- 
pany thereof  and  ita  agreement  to  obaerve  all  the  '  conditions, 
reflations  and  Testrictions  '  thereof  made  a  valid  contract" 

It  may  be  noted  in  thia  connection  that  the  Court  of  Appeals 
affirmed  a  summary  writ  compelling  observance  of  the  fare  limita- 
tion exacted  by  the  municipality,  and  did  this  in  the  face  of  a  plea 
that  the  five-cent  rate  was  bo  low  as  to  be  unprofitable  and  con- 
fiscatory, saying,  per  Hiscock,  J.,  now  chief  justice :  "  I  am  not 
aware  of  any  principle  or  authority  which  compelled  the  court  to 
refuse  to  enforce  the  obligationa  imposed  by  the  contract  involved 
simply  because  one  of  the  parties  had  ill-advisedly  agreed  to  un- 
profitable terms." 

The  view  indicated  by  the  Court  of  Appeals  cannot  be  r^rded 
as  caosnal  and  unintended,  and  I  am  constrained  to  give  it  effect, 
rather  than  the  contrary  indications  of  an  intermediate  appellate 
tribunal  to  which  the  determinations  of  this  Commission  do  not 
come.  The  view  indicated  by  the  highest  court  accords  with  re- 
iterated judicial  rulings  and  expressions,  in  this  and  other  States. 
For  example,  in  the  North  Tonawanda  Case,  supra,  involving  a 
statutory  rather  than  constitutional  requirement  of  assent,  Mr. 
Justice  Found  ruled  that  the  company  could  not  accept  and  avail 
itself  of  the  ci^s  proffered  assent  on  any  basis  of  treating  condi- 
tions as  to  fares  and  the  like  as  nugatory  and  ineffectual,  and  could 
not  ask  to  have  the  city's  offer  of  assent  on  conditions  and  the 
company's  attempted  acceptance  on  basis  of  disregarding  the  condi- 
tions "  converted  into  an  assent  by  the  court."  Mr.  Justice  Pound 
added :  "  If  the  city  gives  its  unqualified  assent,  the  Public  Serv- 
ice Commission  may  r^ulate  facilities,  rates  of  fare  and  condi- 
tions of  service  and  many  other  matters;  but  the  Legislature  vestf 
in  the  municipality,  in  the  first  instance,  power  to  refuse  its  assent, 
and  that  necessarily  implies  the  power  to  impose  conditions 
True,  the  relator  derives  its  right  to  cross  the  streets  from  th( 
State,  but  it  takes  this  right  subject  to  the  condition  of  ohtaininf 
the  assent  of  the  municipality." 

In  Willis  V,  City  of  Kochester,  95  Misa  Kep.  686,  in  the  Mon 
roe  County  Special  Term  of  the  Supreme  Court  in  June,  1916. 
Statk  Dept.  Ript.—  Vol.  IB        8 
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Hr.  Justice  Godenbeck  had  before  him  a  question  whether  a  limita- 
tion of  street  railroad  fares  to  five  cents  was  "germane  to  the 
governmental  powers  and  functions  of  the  city."  The  case  in- 
volved the  constitutionality  of  a  local  act  of  the  Legislature  amend- 
ing the  charter  of  the  city  of  Kocheater  so  as  to  bring  certain 
adjacent  territory  within  the  city  limits,  and  providing  that  a  cor- 
poration operating  a  street  surface  railroad  shall  not  chai^ge  any 
passenger  more  than  five  cents  for  a  continnons  ride  within  the 
limits  of  the  city  as  thus  enlarged.  The  act  was  attacked  on  the 
ground  that  the  inclusion  of  such  a  limitation  on  faree  violated  the 
constitutional  provisions  against  the  combination  of  matters  of 
general  I^slaticsi  with  provisions  of  private  and  local  bills. 
The  learned  court  said  that  "  the  answer  to  this  question  depends 
upon  whether  or  not  the  regulation  of  street  railroads,  and  par^ 
tieulsrly  the  fixing  of  the  fares  to  be  charged,  comes  within  the 
eabjects  which  properly  are  or  may  be  made  a  matter  of  municipal 
r^ulation  or  control.  Is  the  regulation  of  street  railroads  so  far 
as  a  city  is  concerned  '  a  matter  which  may  be  required  for  the 
preservation  of  peace,  good  order  and  health  within  its  limits,  the 
promotion  of  its  growth  and  prosperity  and  the  raising  of  revenue 
for  its  govermntaitr  Louisiana  v.  Pilsbury,  105  U.  S.  278.  289. 
If  their  r^ulation  comes  within  any  of  these  purposes,  provisions 
relating  to  fares  may  be  included  in  an  act  creating  a  city  or  one 
amending  its  charter  generally.  It  seems  to  me  that  upon  prin- 
ciple and  upon  the  adjudicated  cases  the  question  must  be 
answered  in  the  affirmative."  Citing  Public  Service  Commission 
V.  Westchester  St.  Eailway  Co.,  supra;  Willcox  v.  Richmond  Light 
and  K.  K.  Co.,  142  App.  Div.  44;  affd.,  202  N.  Y.  S15,  and  other 
cases.  Mr.  Justice  Rodenbeck  significantly  added  that  "  the  con- 
stitutional consent  which  the  city  is  required  to  give  to  the  con- 
Btmction  or  operation  of  a  street  railroad  is  satisfied  in  this  case 
1^  tlie  approval  of  the  act  by  the  local  authorities  under  another 
provision  of  the  Constitution."  His  conclusion  was  that  the  legis- 
lative power  had  not  been  exceeded  because  exercised  in  a  local  act 
confined  to  matters  relating  to  the  city,  the  establishment  of  maxi- 
mum fares  on  railroads  within  the  city  being  a  municipal  purpose. 
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When  tte  Willis  Case  went  to  the  Court  of  Appeals  (219  N.  Y. 
427),  an  affirmance  with  hut  one  judge  in  dissent  resulted.  The 
opinion  of  the  court,  per  Pound,  J.,  held  that  "  The  rate  of  fare  ia 
a  matter  of  municipal  and  puhlic  interest "  and  rejected  the  plea 
of  the  confiscatoij  character  of  the  five-cent  rata  This  was  done, 
on  the  authority  of  the  Westdieeter  Case,  mpra,  on  the  very  same 
day  the  Appellate  Division  for  the  Third  Department  filed  its 
decision  in  the  New  YoA  and  North  Shore  Case. 

As  to  the  power  of  a  municipality  to  contract  for,  and  evea 
pledge  its  credit  to  secure,  the  maintenance  of  a  five-cent  fare,  the 
decision  in  Admiral  Realty  Co.  v.  City  of  New  York,  206  N.  Y. 
110,  is  also  pertinent 

Fare  Provisions  of  Franchise  CoiUracts  as  Provisions  of  "  Law  " 
As  bearing  upon  the  assumption  of  a  majority  of  the  members 
of  the  Appellate  Division  for  the  Third  Department  that  the  Con- 
stitution prohibits  a  municipality  from  undertaking  to  prescribe 
masimom  fares  as  a  condition  of  granting  the  constitutional  con- 
sent, there  la  aignificance  in  the  action  of  the  Appellate  Division 
for  the  Second  Departmwit  and  the  Court  of  Appeals  in  Willcox 
V.  Richmond  Light  and  K.  R.  Company,  142  App.  Div.  44 ;  affd.. 
202  N.  Y,  615.  The  predecessor  of  the  defendant  company  had  in 
1895  obtained  from  the  board  of  trustees  of  the  village  of  New 
Brighton,  S.  I.,  a  grant  of  right  which  contained  a  condition  that 
the  railroad  company  "  will  transport  passengers  over  the  entire 
length  of  any  of  its  lines  of  railroad  within  said  village  at  a  rate 
of  fare  not  exceeding  five  cents  for  each  continuous  trip  of  each 
passenger,  and  will  allow  to  each  passenger  paying  such  fare,  if 
requested  by  Buch  passenger,  and  subject  to  reasonable  regula- 
tions, one  transfer  itam  any  one  to  any  other  of  its  said  lines,"  etc 
It  wafl  hdd  by  the  Appellate  Division,  with  the  subsequent  affirm- 
ance of  the  Court  of  Appeals,  that  the  company's  non-compliance 
with  this  term  relative  to  fares  and  transfers,  constituted  not 
merely  a  violation  of  contractual  covenant,  hut  even  a  "  violation 
of  Jaw,"  within  the  meaning  of  section  57  of  the  Public  Service 
Commissions  Law,  and  that  accordingly  a  writ  of  peremptory  man- 
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damns  should  issue  to  compel  the  observance  o£  8uch  conditions. 
This  result  was  reached  largely  upon  the  authority  of  Roby  v.  City 
of  Chicago,  215  111.  604,  in  which  the  Illinois  court  said,  relative 
to  an  ordinance  prescribing  the  terms  and  conditions  upon  which 
a  street  railroad  company  might  occupy  the  streets  of  Chicago, 
"  the  city,  in  passing  such  an  ordinance,  performs  a  legislative 
function,  and  in  so  doing  acts  as  a  governmental  agency  of  the 
State ;  and  the  ordinance,  when  passed,  has  the  force  and  effect  of 
a  law  of  the  State,"  It  is  of  course  hard  to  see  how  violation  of  a 
contract  term  which  the  Constitution  forbade  the  village  trustees 
from  exacting  at  all  could  be  regarded  as  "  a  violation  of  law  " 
and  summarily  dealt  with  as  such.  If  ultra  vires  and  constitu- 
tionally interdicted,  as  held  by  the  Third  Department,  the  fran- 
chise term  could  be  disregarded  with  impunity. 

In  1888  the  General  Term  of  the  Supreme  Court  held  in  People 
ex  rel.  West  Side  Railroad  v.  Barnard,  48  Hun,  57,  that  the  Com- 
mon Council  of  Buffalo  had  no  authority,  in  granting  a  local  fran- 
chise for  a  street  railroad,  to  prescribe  a  maximum  rate  of  fare 
upon  such  a  line.  One  of  the  conditions  of  the  grant  had  been  that 
the  company  "  shall  chai^  no  greater  than  a  five-cent  fare  for  one 
continuous  passage  "  over  certain  routes  indicated  in  the  franchise. 
The  decision  of  the  General  Term  was  reversed  by  the  Court  of 
Appeals  (110  N.  Y,  548),  which  held  that  the  common  council 
had  a  right  to  impose  as  a  condition  to  its  consent  that  the  pur- 
chaser of  the  franchise  should  carry  passengers  for  a  single  fare 
over  the  routes  indicated,  and  said : 

"  Under  this  act  and  under  the  constitutional  provisions  appli- 
cable to  the  construction  of  street  railways,  the  municipal  author- 
ities have  the  absolute  power  to  grant  or  withhold  their  consent  to 
the  construction  of  street  railways ;  and  they  may  impose  any  con- 
ditions, however  onerous  and  difficult  to  perform,  which  seem  to 
them,  in  the  exercise  of  their  discretion,  to  be  proper,  as  the  terms 
upon  which  their  consent  will  be  given.     *     *    * 

"  It  has  been  said  that  the  action  of  the  common  council  was 
ill^al  and  void  because  it  required  the  purchaser  of  the  franchise 
to  cany  passengers  from  Seneca  street  through  the  route  specified 
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in  the  grant  for  a  single  fare  of  five  cents  for  one  contintioiis 
passage.  The  resolution  undoubtedly  required  the  railway  com- 
pany taking  the  grant  to  carry  passengere  to  and  from  points  be- 
yond one  of  its  termini.  This  was  a  condition  which  it  could 
impose.  It  might  be  difficult  for  the  company  taking  the  grant 
to  perform  it ;  but  it  was  not  impossible  to  perform  it  because, 
under  the  statutes,  there  was  a  way  by  which  the  relator  could 
obtain  the  tight  to  run  upon  the  tracks  of  the  East  Side  Street 
Railway  Company,  which  owned  the  road  between  Seneca  street 
and  one  terminus  of  the  route  granted.  If  it  should  turn  out  that 
it  could  not  comply  with  the  terms  of  the  grant,  in  the  respect 
mentioned,  the  result  would  simply  be  that  it  would  be  exposed  to 
the  forfeiture  of  its  franchises  and  rights." 

In  Gaedeke  v.  Staten  Island  Midland  Bailway  Co.,  43  App. 
Diy,  514;  on  motion  for  reargum^it,  46  id.  219,  it  waa  held  that 
tbe  Commissioners  of  Highways  of  a  town,  whose  consent  to  the 
construction  of  a  railroad  on  such  highway  is  made  necessary  by 
section  91  of  the  Railroad  Law,  may,  as  a  condition  of  granting 
such  consent,  properly  require  the  railroad  company  to  execute  an 
agreement  to  transport  passengers  for  a  single  fivfr<!ent  fare  be- 
tween fixed  points,  one  or  both  of  which  lie  outside  the  municipal- 
ity granting  the  franchise,  and  to  issue  transfera  to  connecting 
lines.  The  Appellate  Pivision  in  the  Gaedeke  Case  expressly  ap- 
proved the  following  trenchant  and  clearly  reasoned  expression  of 
the  trial  court :  "A  last  objection  is  as  to  the  capacity  of  the  local 
authorities  on  their  side  to  be  parties  to  such  covenants  and  obliga- 
tions. It  is  true,  no  doubt,  that  the  municipal  authorities  and  the 
private  corporation  could  not  combine  by  any  agreement  to  nullify 
limitations  and  restrictions  already  imposed  by  law  in  favor  of  the 
public.  But  there  is  nothing  in  the  law,  that  I  know  of,  which  pre- 
vents their  agreement  upon  still  greater  restrictions  and  limitations 
for  the  public  advantage.  The  statutory  provisions  have  no  such 
purpose  or  effect.  Wot  more  so  than  they  prevent  the  company 
from  contracting,  as  already  remarked,  with  a  passenger  for  a 
lesser  fare  than  the  statute  might  otherwise  permit.  Take  the 
case  of  a  general  railroad  which  under  tbe  statute  could  charge 
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three  cents  a  mila  The  statutory  provision  does  not  in  any  way 
affect  the  perfect  validity  of  the  agreement  by  the  railroad  com- 
pany to  chai^ge  less.  And  bo  of  other  matters.  Such  provisions 
in  the  atatute  were  intended  to  make  sure  that  the  public  interest 
should  be  protected  at  least  to  the  extent  prescribed.  The  local 
authorities  are  barred  from  granting  easier  terms  to  the  private 
corporation,  but  not  from  obtaining  better  ones.     •     •     * 

"  In  ray  opinion  all  reasonable  conditions  in  favor  of  the  public, 
thus  accepted  and  agreed  upon,  which  are  not  repugnant  to  some 
positive  prohibition  of  the  statutes,  are  valid  and  binding.  Con- 
ditions for  common  use  or  common  trackage;  in  regard  to  transfera 
between  various  lines  of  the  same  railroad,  or  lines  o£  other  rail- 
roads; in  regard  to  the  frequency  of  service;  limitations  as  to  the 
rate  of  fare;  limitations  as  to  the  time  within  which  the  railroad 
must  be  constructed  —  all  these  tend  towards  the  purpose  of  the 
statute  and  not  against  it,  and  th(y  are,  in  my  opinion,  reasonable 
and  legal  conditions  and  obligations  properly  midertaken  by  the 
railroad  company  in  its  contracts  with  the  municipal  authorities. 

"  Indeed,  as  I  view  it,  these  conditions  are  lawful  and  binding, 
not  only  aa  terms  stipulated  by  the  covenants  on  the  part  of  the 
applicant  itself,  but  as  terms  which  the  local  authorities  could 
impose  of  their  own  motion  as  conditions  of  their  assent. 

"  Back  of  the  statute  lies  the  Constitution.  The  statutory 
enactments  in  regard  to  the  local  authorities  are  intended  to  en- 
force the  constitutional  provision  which  practically  prohibits  rail- 
roads from  being  constructed  and  operated  on  public  streets  and 
highways  without  the  consent  of  the  local  authorities.  It  seems 
a  very  narrow  and  niggardly  view  of  the  acope  and  intent  of  that 
constitutional  provision  to  treat  those  authorities  almost  as  dum- 
mies who  can  merely  nod  their  heads  yea  or  nay,  without  voice  as 
to  the  precise  conditions  of  the  proposed  railroad.     *     »    • 

"  As  to  the  appropriateness  of  the  stipulated  covenants,  ridicule 
seems  misplaced.  A  most  important  consideration  in  determining 
whether  to  give  consent  or  refuse  it,  ia  not  simply  the  physical 
occupation  of  the  streets  by  the  railroad  within  the  town,  but  what 
public  facilities  it  will  afford  both  through  awl  to  and  from  the 
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Umm,  In  other  words,  in  the  largest  sense,  the  public  benefit  to 
accrue  from  yi^ding  the  public  highways  to  soch  a  use.  What 
aie  the  questions  which  natnraUj  present  themselves  to  any  intelli- 
geat  and  honest  official  expressly  chained  by  law  with  the  power  to 
grant  or  refuse  the  public  consent  1  What  kind  of  a  railroad} 
Eeaohing  where?  For  what  faref  To  be  built  within  what 
time*  If  such  and  such,  yea.  Otherwise,  not.  Otherwise  it  will 
obetmct  the  public  highways  to  no  advantage.  It  will  prevent 
others.  It  will  prove,  not  a  source  of  development  and  con- 
venience, but  of  obstruction  to  the  growth  and  interests  of  the  com- 
munity. These  are  precisely  the  considerations  provided  for  in 
the  contracts  with  these  various  officials.  They  seem  to  me  emi- 
nently proper  and  lawful  conditions  and  obligations  undertaken  by 
the  defendant  with  the  respective  local  authorities  who  had  by  law 
the  power  and  authority  to  act  in  behalf  of  the  public  in  regard  to 
granting  or  refusing  the  public  consent." 

The  Legialahiee's  Power  Subsequenily  to  Modify 
If,  as  we  have  seen,  the  constitutional  provision  clothes  the  city 
with  sovereign  legislative  powers,  in  the  exercise  of  which  the  city 
has  independfflit  policy-determining  powers  beyond  the  control  of 
the  L^slatnre  or  the  courts  (Kittinger  v.  Buffalo  Traction  Co., 
160  N.  Y.  377;  Adamson  v.  Nassau  Electric  K.  R.  Co.,  89  Hun, 
261)  ;  and  if  the  constitutional  provision  is  to  be  regarded  as  mak- 
ing secure  against  legislative  interference  the  right  of  the  city  to 
see  to  it  that  no  more  than  an  indicated  maximum  fare  is  charged 
upon  lines  for  which  it  grants  consent  to  the  use  of  its  streets,  may 
the  company  which  has  obtained  the  city's  consent  through  agree- 
ment to  abide  by  such  a  limitation  be  relieved  therefrom  by  legis- 
lative action,  over  the  city's  objection  t  I  think  not  Such  a  view 
can  proceed  only  from  an  assumption  that  section  1  qualifies  and 
limits  section  18  of  article  III,  rather  than  the  reverse.  I  am  of 
the  present  opinion  that  if  a  municipality  has  bound  a  street  rail- 
road corporation  to  charge  no  more  than  five  cents,  the  L^slature, 
in  the  exercise  of  its  general  regulative  powers,  could,  itself 
directly  or  through  a  Commission,  reduce  the  fare  to  four  cents  or 
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three,  or  coald  exercise  its  regulatory  powers  in  any  manner  which 
did  not  nullify,  defeat  or  impair  the  standards  of  maximumB  in 
rates  and  minimums  in  service  which  the  city  had  set  ap  as  condi- 
tions of  its  consent  On  the  other  hand,  a  graieral  legislative  act 
prohibiting  a  fare  in  excess  of  ten  cents  wonld  not  prevent  the  city 
from  granting  its  consent  on  terms  prohibiting  a  charge  in  excess  of 
five  cents.  Either  the  Lc^slature  by  a  general  act  or  a  delegation 
of  power  to  a  Commiasion  or  the  city  by  a  franchise  contract  coald 
reduce  the  fare  helow  a  rrunrimum  fixed  by  the  other,  hut  neither 
could  advance  it  above  a  maximnm  fixed  by  the  other.  "  Except 
for  conditions  attached  to  the  conaent,"  the  rates  and  service  of  the 
company  under  the  franchise  remain  subject  to  "  re^pUation  under 
the  police  power  "  (People  ex  rel.  City  of  Olean  v,  W.  N.  T.  & 
P.  T.  Co.,  214  N.  Y.  526),  but  this  does  not  in  any  way  make  the 
general  legislative  power  vested  by  section  1  effective  in  whittling 
away  the  "  conditions  attached  to  the  consent "  of  the  city,  either 
at  the  time  the  consent  is  being  granted  or  afterwards. 

In  Kittinger  v.  Buffalo  Traction  Co.,  IfiO  N.  T.  877,  the  Court 
of  Appeals,  discussing  the  scope  of  the  local  powers  under  the  con- 
stitutional provision,  approved  the  ruling  of  People  ex  reL  Wak^y 
V.  Mclntyre,  154  id.  628,  that  "  hoards  of  supervisors,  in  the 
exercise  of  the  legislative  powers  conferred  upon  them  by  the  Con- 
stitution, are  not  confined  in  their  action  to  the  bare  letter  of  the 
statute  enacted  to  carry  out  the  constitutional  provisions,  but  may, 
in  the  exercise  of  a  sound  discretion,  act  under  powers  that  are 
fairly  to  be  implied,"  and  added  "  that  to  that  end  each  board  of 
supervisors  is  clothed  with  the  sovereignty  of  the  State  and  is 
authorized  to  legislate  as  to  all  details  precisely  aa  the  Legidature 
might  have  done  in  the  premises."  The  opinion  of  the  court, 
through  Chief  Judge  Parker,  then  continued : 

"  The  municipal  authorities  granting  this  consent  derived  their 
power  directly  from  the  Constitution,  ^ich  forbids  the  Le^sla- 
ture  from  enacting  any  law  authorizing  the  construction  or  opera- 
tion of  a  street  railroad  except  up(Hi  c<mdition  that  the  consent  of 
the  local  authorities  having  the  control  of  the  street  or  highway 
upon  which  it  is  proposed  to  construct  or  operate  the  road,  be  first 
obtained.     (Article  III,  section  18,  Constitution.) 
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"  Such  was  the  law  at  the  time  of  the  adoption  of  this  provision 
of  the  CoiiHtitiition,  but  it  had  not  always  been  the  law.  Indeed, 
in  the  early  history  of  the  State  the  conaent  of  the  local  authorities 
and  the  property  owners  to  construct  street  surface  railroads  in 
city  steets  was  not  required  (lugersol!  v.  Nassau  Electric  Eailroad 
Co.,  157  N.  T.  453-456),  and  apparently  for  the  purpose  of  put- 
ting it  beyond  the  power  of  the  Legislaiure  to  deprive  the  local 
municipal  avihorities  of  a  determining  voice  in  the  matter,  the 
clause  in  the  ConMiiuiion  affecting  this  subject  was  inserted. 
Now  the  local  municipal  authorities  under  the  Constitution,  as  sup- 
plemented by  the  provisions  of  the  Railroad  Law,  have  the  power 
to  determine  upon  what  streets,  if  any,  there  shall  be  constructed 
a  surface  railroad;  to  which  of  two  or  more  corporations,  if  so 
many  applicants  there  be,  it  shall  be  given ;  the  amount  of  the 
bond  that  may  be  required  for  the  purpose  of  protecting  the 
municipality  against  injury  to  the  streets  by  their  tearing  up,  and 
the  many  other  conditions  that  experience  has  taught  municipal 
authorities  it  is  wise  to  impose  in  order  to  fully  protect  die  public 
interests.  In  the  exercise  of  this  power  the  local  municipal 
authorities  are,  by  the  Conaiiiution  and  the  statvie,  clothed  wUh 
sovereignty  and,  therefore,  beyoTid  the  direction  and  control  of  the 
courts." 

Quoting  the  foregoing  from  the  Eittinger  Case,  Presiding  Jus- 
tice Ingraham  for  the  Appellate  Division  of  the  First  Department, 
significantly  continued  the  last  sentence  by  saying  "  and  we  may 
add,  of  the  Legislature."  People  ex  rel.  South  Shore  Traction 
Co.  y.  Willeox,  133  App.  Div.  562. 

In  this  connection,  of  course,  caaes  which  arise  in  the  absence 
of  a  constitutional  provision  are  not  applicable,  in  so  far  as  the^ 
may  sustain  a  l^islative  or  Commission  modification  of  a  rate 
fixed  by  a  local  franchise.  A  distinction  as  to  the  Legislature's 
subsequent  powers  is  clearly  to  be  drawn  between  a  case  where 
the  city  fixes  a  fare  maximum  in  the  exercise  of  legislative  powers 
delegated  to  it  by  the  Legislature  and  a  case  where  the  city  fixes 
the  fare  m  the  exercise  of  powers  granted  to  it  by  the  Constitu- 
tion in  limitation  on  the  powers  of  the  Legislature.    Where  the 
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Legislature  dd^ates  its  general  powers  to  the  cit;  as  its  agent, 
the  Legislature  may  lessen  or  abrogate  those  powers,  or  may  abro- 
gate or  modify,  directly  or  through  another  agent  (the  Commis- 
sion), what  has  been  done  by  and  through  the  first  agent  (the 
city) ;  and  it  is  dementary  law  of  agency  that  the  latter  agent 
may  not  be  heard  to  object  to  such  modification  or  abrogation, 
unless  such  agent  possessed  "  an  agency  coupled  with  an  intereat" 
The  power  which  grants  may  take  away  or  change ;  the  l^slative 
power  is  suprema  No  more  than  this  is  held  by  such  cases  as 
City  of  Worcester  v.  Worcester  Street  Railway  Co.,  196  U.  S. 
539;  Arlington  Board  of  Survey  v.  Bay  State  Railway,  224 
Mass.  463 ;  New  Orleans  v.  New  Orleans  Water  Works,  142  U.  S. 
79 ;  North  Wildwood  v.  New  Jersey  Public  Utilities  Commis- 
sioners, 95  Atl.  Eepr.  749;  Matter  of  City  Water  Company,  P. 
U.  R.  1917  B,  624;  Puget  Sound  L.  &  T.  Co.  v.  Reynolds,  37 
Sup.  a.  Repr.  705;  Bay  State  Railway  Rate  Case,  P.  U.  R.  1916 
F,  221 ;  Denver  R.  R  Co.  v.  Englewood,  P.  U.  R.  1916  E,  134, 
and  similar  cases. 

The  Federal  decision  most  commonly  cited  as  supporting  the 
view  contended  for  by  this  petitioner  is  City  of  Worcester  v.  Wor- 
cester Street  Railway  Company,  196  U.  S.  539.  In  fact,  the  Woiv 
cester  case  is  not  in  point  at  all.  The  Massachusetts  Constitution 
contained  no  requirement  of  the  consent  of  local  authorities  to  the 
construction  of  a  stroet  railroad.  Under  the  general  laws  of  the 
Commonwealth  as  they  existed  from  1891  to  1893,  it  was  provided 
that  a  street  railway  company  might  apply  to  the  board  of  alder- 
men of  a  city,  or  the  selectmen  of  a  town,  for  the  location  of  the 
tracks  of  the  railway  company  in  the  streets  of  the  cily  or  town, 
and  it  was  provided  that,  after  hearing,  the  board  might  grant  the 
petition  "  under  such  restrictions  as  they  deem  the  interests  of  the 
public  may  require."  Mass,  Pub.  Stat,  chap,  113,  §  7.  Section 
32  of  the  same  act  made  it  the  duty  of  every  street  railway  com- 
pany to  keep  in  repair,  to  the  satisfaction  of  the  superintendent 
of  streets  of  any  such  city  or  town,  "  the  paving,  upper-planking 
or  other  surface  material  of  the  portions  of  streets,  roads  and 
bridgee  occupied  by  its  tracks,"  etc     Under  the  provisions  of 
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the  atatute,  the  street  railway  obtained  the  privilege  of  extending 
the  location  of  its  tracks  on  variouB  streets  in  Worcester,  Subse- 
quently, and  in  1898,  statntory  provision  was  made  for  a  some- 
what different  system  of  taxation  than  that  which  prevailed  at  the 
time  these  several  extensions  of  locations  were  granted  and 
accepted  by  the  railroad  company,  and  different  provisions  were 
made  with  respect  to  the  duty  of  street  railway  companies  as  to 
paving  of  streeta  The  city  of  Worcester  asserted  that,  inaBmucb 
as  the  rights  of  the  street  railway  company  in  public  streets  had 
been  granted  and  accepted  under  the  statute  as  it  stood  from  1891 
to  1893,  the  Legislature  had  no  power  to  substitute  different 
paving  and  tax  regulations  in  1898.  No  provision  being  contained 
in  the  Massachusetts  Constitution  for  the  consent  of  the  local 
authorities,  the  matter  was  looked  upon  by  the  Supreme  Court 
as  solely  one  for  the  legislative  power  of  the  State  and  the  agency 
of  the  city  for  the  State  in  the  exercise  of  legislative  powers.  It 
was  consequently  held  that  the  legislature  could  at  any  time 
amend  the  general  laws  so  as  to  provide  new  paving  and  tax 
regulations,  and  that  the  street  railway  company  was  required 
to  obey  the  amended  regulations,  rather  than  those  in  force  at  the 
time  it  obtained  extension  privileges  from  the  eily  authorities. 

The  Supreme  Court  said: 

n*  *  *  *  j^  jjjgy  jig  assumed,  for  the  purpose  of  ail- 
ment, that  the  city  of  Worcester  had  power,  under  the  l^islation 
of  the  State,  to  grant  the  right  to  extend  the  location  of  the  rail- 
road company's  tracks  upon  the  restrictions  or  conditions  already 
mentioned.  It  may  also  be  assumed,  but  only  for  the  purpose 
of  the  argument,  that  the  restrictions  or  conditions  contained  in 
the  orders  or  decrees  of  the  board  of  aldermen,  upon  their  accept- 
ance by  the  company,  became  contracts  between  the  city  and  the 
company. 

"  The  question  then  arising  is,  whether  the  legislature,  in 
the  exercise  of  its  general  legislative  power,  could  abrogate  the 
provisions  of  the  contract  between  the  city  and  the  railroad  com- 
pany with  the  assent  of  the  latter,  and  provide  another  and  a 
different  method  for  the  paving  and  repairing  of  the  streets 
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through  which  the  tracks  of  the  railroad  company  were  laid  under 
the  permit  of  their  extended  location.  We  have  no  doubt  that 
the  legislature  of  the  Commonwealth  had  that  power.  A  muni- 
cipal corporation  is  simply  a  political  subdivision  of  the  State, 
and  exists  by  virtue  of  the  exercise  of  the  power  of  the  State 
through  its  legislative  department. 

"  *  *  *  If  these  restrictions  or  conditions  are  to  be  regarded 
as  a  contract,  we  think  the  Legislature  would  have  the  same  right 
to  terminate  it,  with  the  consent  of  the  railroad  company,  that 
the  city  itself  would  have.  *  *  *  The  Legislature  had  the 
right  to  modify  or  abrogate  the  conditions  on  which  the  locations 
in  the  streets  and  public  ways  had  been  granted,  after  such  caa- 
ditions  had  been  originally  imposed  by  it" 

The  decision  in  People  ex  rel.  Bridge  Operating  Co.  v.  Pub. 
Serv.  Com.,  153  App.  Div.  129,  did  not  involve  a  franchise  con- 
tract or  local  "  consent "  as  to  public  streets,  and  so  cannot  be 
regarded  as  applicable  here.  The  question  was  whether  the  Com- 
mission was  empowered  to  reduce  the  rate  of  fare  charged  by  a 
company  operating  on  a  bridge  ovmed  by  the  city,  below  the  rate 
authorized  in  the  company's  agreement  with  the  city.  The  grant 
of  power  to  the  city  to  make  any  agreement  with  the  company 
oame  from  the  Legislature,  and  in  no  respect  from  the  Constitu- 
tion. Carefully  explaining  (pp.  184,  135)  that  the  agreement 
had  previously  been  construed  judicially  to  have  "  conferred  no 
franchise  upon  the  Bridge  Operating  Company,  but  merely  a 
license  to  operate  cars  over  the  bridge,"  the  court  held  that  "  as 
such  "  it  was  subject  to  change  ae  the  public  interests  required 
and  that  the  l^islative  grant  had  accomplished  no  suspension  of 
♦he  regulative  powers  of  the  Commission. 

The  decision  in  Arlington  Board  of  Survey  v.  Bay  State  Eail- 
way  Co.,  224  Masa.  463,  passes  upon  the  power  of  the  Legislature 
later  to  alter,  directly  or  through  del^ation  of  power  to  a  Com- 
mission, fare  provisions  which  had  been  inserted  in  a  franchise 
contract  pursuant  solely  to  legislative  authorization.  The  Massa- 
chusetts court  held  that  the  sovereign  power  which  granted  to  one 
of  its  agents  authority  to  make  a  contract  with  a  street  railroad 
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corporation  might  through  another  agent  waive  or  modify  a  term  of 
that  contract,  despite  the  objection  of  the  agent  through  whom  the 
contract  was  originally  perfected. 

The  ease  of  Matter  of  City  Water  Co. ;  City  of  Sedalia,  Inters 
vener,  decided  by  the  Missouri  Public  Service  CommisBion  (P. 
TJ.  R.  1917  B,  624),  cannot  be  r^arded  as  authority  adverse  to 
the  present  ruling  because  it  was  there  held  that  (syllabus) : 
"  The  obligation  of  a  valid  contract  between  a  city  and  a  public 
utility  ifl  not  impaired  by  a  Commisaion  order  increasing  rates  pre- 
scribed therein;  since  the  State,  by  a  legislaiwe  grant  of  the 
right  to  make  the  contract,  does  not  divest  itself  of  the  sovereign 
power  to  regulate  rates,  through  the  agency  of  the  Commission." 

The  effect  of  a  constihUional  grant  of  power  to  the  city,  limit- 
ing the  legislative  power,  was  not  involved  or  discuased. 

As  to  the  legal  consequences  of  a  franchise  contract  containing  a 
fare  limitation,  made  by  a  municipal  council  imder  grant  of 
legislative  power,  the  case  of  Detroit  v.  Detroit  Citizens'  Street 
Railway  Co.,  184  U.  S.  868,  is  illuminating.  In  Michigan,  there 
was  no  constitutional  requir^uent  of  local  consent,  and  no  con- 
stitutional prohibition  against  the  delegation  of  power  to  a  munici- 
pal corporation  to  contract  with  a  street  railway  company  as  to 
the  rate  of  fare.  As  has  been  done  in  New  York  (Greater  N.  Y. 
Charter,  §§  73  and  74;  Railroad  Law,  §§  90,  91),  the  Michigan 
L^islatare  passed  a  statute  which  delegated  to  the  municipality 
any  power  the  Legislature  had  to  make  an  agreement  with  a  street 
railroad  corporation  on  the  subject  of  rates.  It  was  contended  that 
"  the  T^ulation  of  rates,  fares  or  tolls  upon  the  street  railway  is  a 
govenunental  function,  •  •  •  and  no  matter  in  what  form  snch 
del^ation  of  power  may  be  exercised,  whether  by  ordinance  or  an 
assumed  contract,  it  is  nevertheless  a  law  subject  to  the  alteration, 
amendment  or  repeal."  The  Supreme  Court  held  nevertheless  that 
the  municipally  having  been  vested  with  this  legislative  power, 
and  agreements  having  been  made  and  entered  into  between  the 
city  on  one  side  and  the  companies  on  the  other,  relating  to  rates 
of  fare  over  a  period  of  time,  such  agreements  could  not  mean- 
while be  altered  without  the  consent  of  both  sides. 
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Hoat  carefully  reasoned  opiniooB  upon  the  subject,  as  weH  aa 
moat  closely  in  point,  are  to  be  found  in  Pennsylvania,  whose 
eonstitntional  provision  is  (Penn,  Const  of  1874,  art.  XVII, 
§  9)  that  "no  street  passenger  railway  shall  bo  constructed 
within  the  limits  of  any  city,  borou^  or  township  without  the 
conseat  of  the  local  authorities."  In  Allegheny  City  t.  Millville 
A.  &  S.  Ry.  Co.,  159  Penn.  411,  it  appeared  that  in  1&89,  the 
PennsylTania  L^slature  enacted  a  statute  (Act  of  May  14, 1889 ; 
1p.  L.  217)  which  repeated  the  language  of  the  Constitution  and 
I  then  added  certain  procedural  proTislons  and  purported  to  au- 
thorize certain  conditions.  At  the  solicitation  of  the  Millville, 
Etna  and  Sharpeburg  Street  Kailway  Company,  the  city  of  Alle- 
gheny passed  in  1893  an  ordinance  granting  its  "  consent "  to  the 
construction  of  the  road  but  specifying  certain  conditions  on 
which  the  "  consent "  was  granted  and  might  be  exercised.  One 
of  these  terms  was  that  "  The  rate  of  fare  for  carrying  a  single 
pass^iger  from  the  City  line  to  Pittsburg,  between  the  hours  of 
5  A.  M.  and  midnight,  shall  not  exceed  five  cents.     «    *     •  " 

The  railroad  company  "  accepted  "  the  grant  of  "  consent "  and 
proceeded  to  build  its  lin&  In  so  "  accepting,"  it  contended,  how- 
ever, that  the  "  consent "  contained  in  the  first  section  of  the  fran- 
chise ordinance  was  a  full  and  complete  grant,  that  the  further 
provision  as  to  maximum  fare  was  unauthorized  by  law  and  so  of  no 
effect  as  a  condition,  and  that  in  consequence  no  one  was  bound  by 
it  Authority  for  this  view  as  to  the  city's  lack  of  right  to  insist 
upon  observance  of  the  franchise  condition  was  sought,  by  reason- 
ing similar  to  that  now  ui^ed  in  New  York  State,  to  be  derived 
from  the  decision  of  the  Pennsylvania  Court  in  Matter  of  Pitts- 
burgh's Appeal,  115  Penn.  4.  The  ease  last  named  involved  the 
People's  Natural  Gas  Company,  which  acquired  its  right  to  lay 
mains  under  a  comprehensive  statute  of  which  one  provision  was 
that  such  a  company  "  shall  not  Miter  upon  or  lay  down  their 
pipes  or  conduits  on  any  street  or  highway  of  any  borough  or 
city  *  *  *  without  the  assent  of  the  councils  of  such  borough 
or  city  I^  ordinance  duly  passed  or  approved."    The  Pennsylvania 
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Supreme  Court  had  held  that  in  acting  under  this  provision,  the 
local  councils  of  a  borough  or  city  had  power  either  to  grant  or 
withhold  their  consent,  but  had  no  power  to  give  it  upon  con- 
ditions not  specified  in  the  statute.  From  this  the  conclusion 
was  reached  that  efforts  of  the  Pittsburgh  Councils  to  "  legislate 
on  other  phases  of  the  general  subject"  were  nugatoiy  and  that 
imposed  conditions  of  assent,  not  authorized  by  the  statute  and 
never  accepted  by  the  gaa  company,  were  of  no  effect 

Under  this  reasoning  a  similar  ruling  was  urged  in  the  Alle- 
gheny City  Case,  where,  as  above  quoted,  the  fare  condition  had 
been  imposed  by  a  municipality  whose  consent  was  a  constitu- 
tional requirement  The  opinion  was  written  by  Justice  James 
H.  Mitchell,  one  of  the  most  profound  jurists  of  modem  times. 
Said  be:  "There  is  a  wide  difference  between  the  present  case 
and  Pittsburg's  Appeal  {115  Pa.  4).  The  contention  there  was 
over  the  rights  of  a  natural  gas  company  in  the  streets  of  the 
City.  As  to  that  subject  the  l^islative  control  of  the  streets  was 
complete  and  the  City  had  only  such  authority  in  regard  thereto 
as  the  legislature  chose  to  allow  it" 

The  constitntiwial  requirement  erf  the  city's  consent  put  a  dif- 
ferent aspect  on  the  matter,  aaid  Justice  Mitchell.  The  Legis- 
lature's repetition  of  the  ccoistitntional  clause  and  its  efforts  to 
authorize  specific  conditions,  nrather  helped  nor  hurt  the  matter, 
io  his  opinion.  "  It  neither  enlarged  nor  diminished  the  con- 
stitutional powers  of  the  local  authorities,"  said  he,  "  and  may 
therefore  be  disr^arded.  *  •  *  The  provision  (of  the  Consti- 
tution) under  consideration  *  •  *  is  peremptory  and  without 
expressed  limitations  of  any  kind.  It  is  a  gift  directly  from 
the  Constitution  to  the  local  bodies,  and  needs  no  help,  nor 
permits  any  interference,  from  the  L^islature.  If  any  limi- 
tations are  to  be  implied  by  the  courts,  the  implication  must 
arise  from  clear  necessity,  as  absolute,  as  peremptory  and  as 
Unavoidable  as  the  constitutional  mandate  itself." 

That  the  municipality  had  power  to  exact  a  fare  limitation  as 
condition  of  its  "  consent"  waa  clear  to  the  learned  jurist:  "  The 
man  who  can  give  the  whole  can  give  part,  or  who  can  grant 
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absolutely  can  grant  with  a  reservation  of  rent  or  other  condi- 
tion. •  •  »  The  same  principle  applies  to  the  present  sub- 
ject" 

Jufltice  Mitchell  did  not  believe  that  the  giving  of  a  "  conaent  " 
nnd«r  constitutional  protection  left  the  Leigislature  or  anybody 
else  in  position  to  "  supervise  "  or  to  try  afterwards  to  revise  or 
nullify  the  fair  conditions  on  which  the  right  to  use  public  streets 
had  been  obtained  from  the  local  authorities.  Said  he;  "It  is 
conceded  that  the  local  authorities  may  impose  some  conditions, 
such  as  those  relative  to  the  police  power,  but  where  is  the  grant 
to  any  other  body  to  supervise  or  limit  the  conditions,  or  say 
what  they  shall  be.  The  Legislature  clearly  cannot  do  it  The 
very  purpose  of  the  provision  was  to  put  an  end  to  the  Legislature's 
interference.  Nor  can  the  courts  trespass  upon  the  discretion 
given  absolutely  by  the  Constitution  to  the  local  bodies.  We  do 
not  undertake  to  say  that  no  condition  could  possibly  be  attached 
to  consent,  which  would  he  an  abuse  of  or  transcend  th^  discretion 
given.  *  *  »  But  it  would  require  a  very  clear  case  of  the 
contravention  of  some  controlling  and  paramount  principle  of 
public  policy,  to  justify  an  interference  by  the  courts  to  put  a 
limit  on  the  unstinted  constitutional  grant." 

Justice  Mitchell  then  proceeded  to  lay  down  what  I  conceive  to 
be  the  correct  rule,  viz.,  that  under  the  cegis  of  the  constitutional 
provision,  the  local  authorities  may  attach  as  a  condition  any  pro- 
vision which  the  Lt^slature,  acting  directly  and  in  the  absmce  of 
a  constitutional  requirement  as  to  the  action -of  the  local  authori- 
ties, might  itself  have  made  one  of  the  terms  of  its  own  authoriza- 
tion or  grant  of  a  charter  of  the  company.  To  th?  suggestion  that 
"  public  policy  "  was  contravened  by  the  fare  condition,  he  lucidly 
replied :  "  There  is  nothing  of  that  kind  here.  There  is  nothing 
illegal  in  the  conditions  as  to  the  rate  of  fares,  or  the  taxation 
of  the  dividends.  The  Legislature  could  have  imposed  both  as 
conditions  to  the  grant  of  a  charter,  or  could  have  delegated  that 
power  to  the  cities  as  a  condition  of  their  consent.  If  the 
authority  would  have  been  legal  on  a  delegation  from  the  Lc^s- 
lature,  a  foriton  it  cannot  be  illegal  on  a  grant  from  the  Con- 
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stitution.  iffeither  the  constitution  nor  the  legislature  has  in  fact 
conferred  such  power  on  the  cities,  but  the  illustration  holds  good 
to  show  that  there  is  nothing  in  the  conditions  imposed  by  the  city 
of  AU^heny,  intrinsically  opposed  to  the  law  or  to  public  policy. 
It  is  not  a  question  of  the  municipality's  power  to  r^ulate  fares 
or  tax  dividends.  There  is  no  contention  for  that  If  the  city 
was  assuming  such  authority  as  against  the  railway  company,  the 
argument  for  appellant  would  be  of  convincing  force.  But  the 
city  is  not  doing  so.  It  simply  says,  '  I  have  the  sole  and  ezclu- 
aive  power  to  consent  or  refuse ;  I  don't  compel  you  to  do  any- 
thing, I  merely  give  you  a  choice  between  alternatives;  you  have 
no  power  or  right  to  demand  my  consent,  you  aak  it,  and  I  give 
it  on  my  own  terms  or  not  at  all.'  " 

Justice  Mitchell  for  the  Pennsylvania  Court  then  proceeded  to 
discuss  the  reasonableness  of  the  fare  condition,  even  were  such  a 
"  supervision  "  within  the  province  of  court  or  L^slature.  In 
this  connection,  he  commented  with  evident  reliance  upon  the 
New  York  Court  of  Appeals  decision  in  People  ex  rel.  Railway 
Company  v.  Barnard  and  the  statutory  requirement  now  set  forth 
in  Section  178  of  the  Railroad  Law  as  hereinbefore  quoted. 
Justice  Mitchell  points  out  in  this  connection  that  "  the  consti- 
tutional provision  in  New  York  is  similar  to  our  own."  The 
opinion  continues:  "Nor  can  we  see  that  there  is  anything 
onreasonable  in  these  conditions,  even  if  that  matter  were  within 
our  province.  A  valuable  franchise,  to  use  public  property,  the 
streets,  for  corporate  profit,  is  about  to  be  granted.  It  is  not 
ill^al  or  unreasonable  that  the  public  or  the  city  which  repre- 
sents it  should  have  a  consideration  for  the  privil^e  that  it 
confers.  If  it  were  a  right  of  passage  over  private  property, 
there  would  be  no  question  about  it,  and  the  right  conld  not  be 
got  in  any  other  way.  We  see  no  reason  why  the  public  interest 
should  not  be  promoted  by  requiring  special  privileges  in  the 
public  property  to  be  paid  for  in  the  same  way.  It  is  matter  of 
general  knowledge  that  the  street  railways  in  the  city  of  Balti- 
more pay  part  of  the  fare  of  every  passenger  into  the  city  treasury 
for  the  development  and  care  of  Druid  Hill  Park,  and  we  learn 
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from  the  report  of  People  ex  rel.  West  Side  St  R.  Oo.  v.  Barnard, 
HON".  Y.  552,  that  by  an  act  of  1886  inNew  York,  municipalitiea 
are  obliged  to  put  up  their  consent  to  the  construction  of  street 
railways  within  their  limits  at  auction,  and  award  it  to  'the  bid- 
der who  will  agree  to  give  the  largest  percentage  per  annum  of 
the  gross  receipts.'  The  constitutional  provision  in  New  York  is 
closely  similar  to  our  own.  Whether  the  Legislature  could  pre- 
scribe that  the  consent  of  the  local  authorities  in  this  state  could 
only  be  given  on  such  condition  we  express  no  opinion  about,  as 
it  is  not  before  ne.  But  it  would  certainly  be  no  cause  of  com- 
plaint if  our  own  legislators,  general  or  local,  should  look  as 
closely  aifter  the  pecuniary  interests  of  the  public  involved  in  the 
grant  of  franchises.  How  valuable  they  may  be  is  illustrated 
l^  that  case  which  shows  that  in  the  city  of  Buffalo  the  successful 
railway  at  the  auction  agreed  to  pay  thirty-six  per  cent  of  the 
gross  receipts  every  year  for  the  privilege. 

Summing  up  the  whole  matter,  and  giving  manifest  weight  to 
the  Barnard  decision  (see  page  116,  ante)  under  the  similar  Kew 
York  constitutional  provision,  Justice  Mitchell  concludes:  "  The 
conclusion  thus  reached  is  so  clear  upon  indisputable  principles 
that  it  does  not  require  aid  from  authority,  but  it  is  in  fact 
supported  by  the  exactly  similar  case  already  cited  from  110  N.  Y. 
652,  and  by  our  own  decision  in  Federal  St.  E,  W.  Co.  v.  City  of 
Allegheny  (14  Pitts.  Legal  Journal,  N.  S.  259).  In  the  latter 
ease  the  city,  in  1870,  without  authority  either  constitutional 
or  legislative  to  tax,  but  under  the  proviso  in  the  charter  of  the 
railway  that  no  street  should  be  oeeupied  without  conseit,  made 
its  consent  conditional  on  the  payment  of  a  car  tax,  and  a  per- 
centage of  the  dividends,  into  the  city  treasury.  The  company 
accepted  the  ordinance,  paid  the  car  tax,  but  refused  to  pay  the 
percentage  on  dividends,  upon  substantially  the  same  grounds  as 
the  appellant  relies  on  here.  The  court,  however,  gave  judgmrait 
against  it,  saying  inter  aZta,  "  The  policy  of  our  l^slation  has 
been  to  make  the  passenger  railway  companies  pay  the  munici- 
palities for  the  use  of  the  streets.  *  *  *  It  is  said 
the  city  has  no  power  to  impose  BUch  conditions  when  giving 
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its  consent  to  the  use  of  the  fltroeta.  *  •  •  The 
act  (charter)  gave  the  company  no  powea-  to  move  a 
atone  or  lay  a  rail  on  any  street  of  the  city  without  the 
consent  of  the  councils.  The  act  imposed  no  restrictions  on  the 
city.  The  councils  could  refuse  absolutely  their  consent  and  the 
company  had  no  redress.'  The  proviso  of  the  act  of  1878  (in 
the  words  of  the  constitntion  as  to  consent  of  the  local  authorities) , 
'  is  a  condition  precedent.  The  power  of  the  municipal  authority 
to  give  or  refuse  consent  is  unlimited  and  unqualified.  That 
necessarily  implies  the  power  to  impose  reasonable  conditions  in 
giving  their  consent.  //  they  impose  imreasonahle  conditions  all 
the  company  eon  do  is  to  refuse  to  accept.'  This  court  affirmed 
the  judgmoit  on  the  opinion  of  the  Court  below.  The  case  is 
really  stronger  than  the  one  in  hand,  because,  although  the  com- 
pany had  accepted  the  ordinance  of  consent  with  its  conditions, 
yet  the  case  having  arisen  under  a  charter  and  ordinance  prior  to 
the  present  constitution,  the  municipal  authority  to  impose  con- 
ditions, and  their  consequ«it  validity,  rested  only  on  the  powers 
permitted  to  it  by  the  Legislature,  and  not  as  here  on  a  paramount 
constitutional  grant" 

The  unanimous  decision  of  the  Pennsylvania  court  thus  gave 
full  force  and  effect  to  the  constitutional  provision  as  affording  pro- 
tection to  the  terms  and  conditions  of  the  municipality's  consent, 
and  I  r^ard  this  luminous  opinion  as  of  great  bearing  upon  the 
present  issue 

In  Plymouth  Township  v.  Railway,  168  Penn.  181,  the  Penn- 
sylvania court,  through  an  opinion  written  by  the  same  great 
jurist,  followed  the  rules  above  quoted,  saying,  in  part;  "  The 
learned  court  below  overlooked  this  constitutional  character  of 
the  consent  of  the  local  authority.  *  *  *  If  there  were  the 
conflict  between  the  conditions  of  the  consent  and  the  statute  that 
the  learned  Judge  supposed,  the  statute,  not  the  consent,  would 
have  to  give  way." 

In  Minersville  Borough  v.  Railway  Company,  205  Penn.  401^ 
the  same  court  ruled  that  "  The  power  of  the  borough  (under  the 
ecHutitutional  provision)  to  give  or  refuse  consent  to  the  occupa- 
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tion  of  ita  streets  was  nnqualified,  and  the  power  to  impose  reason- 
able conditions  was  necessarily  implied."  To  the  same  effect  is 
MeKeesport  v.  Railway  Company,  213  Penn.  544,  decided  in 
1906. 

From  all  of  the  foregoing,  I  reach  the  coneluHion  that  the  rale, 
better  supported  by  reason  and  by  authority,  vests  the  Commia- 
Bion  with  no  power  to  sanction  and  put  in  effect  a  seven-cent  rate 
on  the  lines  of  the  petitioner,  in  the  abaenee  of  proof  of  the  con- 
senting action  of  the  city  authorities.  To  construe  the  Public 
Serviee  Commissions  Law  to  vest  this  Commission  with  power 
to  increase  above  the  franchise  maxima  rates  6zed  by  contract 
between  a  municipality  and  a  street  railroad  corporation  in  the 
exercise  of  the  constitutional  requirement  of  the  city's  consent, 
would  be  to  construe  the  Public  Service  Commissions  Law  to  he 
to  that  extent  unconstitutional.  At  least  any  attempted  exer- 
cise of  such  a  power  would  be  nugatory,  as  an  attempt  under  color 
of  statute  to  defeat  a  right  protected  by  the  Constitution.  The 
interpretation  that'  the  Public  Service  Commissions  Law  was  not 
designed  to  authorize  any  such  interference  with  a  franchise 
maximum  is  at  least  equally  open  to  the  Commission  and  the 
courts,  and  in  fact  nothing  in  the  language  of  section  49  d^iotes 
an  intent  to  confer  power  to  override  a  franchise  contract.  The 
barrier  as  to  rates  "  heretofore  fixed  by  statute  "  is  taken  down, 
but  there  is  no  reference  to  rates  fixed  by  a  franchise  contract 
under  the  constitutional  protection. 

Under  such  circumstances,  it  is  a  cardinal  concept  of  construc- 
tion that  an  interpretation  should  be  sought  and  followed,  if  at  all 
reasonably  available,  which  will  preserve  and  give  effect  to  the  con- 
stitutional provision,  the  franchise  contract,  and  the  Public  Serv^ 
ice  Commissions  Law.  An  interpretation  which  would  bring  sec- 
tion 49  into  conflict  with  article  III,  section  18,  or  anything 
validly  done  under  it,  is  to  be  avoided.  Kings  County  Lighting 
Co.  V.  City  of  New  York,  176  App.  Div.  175;  affd.,  221  N.  Y. 
20 ;  United  States  v.  Bennett,  232  U.  S.  303. 

The  Constitution  should  hardly  he  construed  so  as  to  enable  the 
Legislature  to  accomplish  indirectly  what  it  could  not  do  directly. 
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in  destroying  the  effect  of  the  constitutional  proviaion.  If  article 
III,  section  18,  carries  a  grant  of  legislative  power  directly  to  the 
municipality  from  the  people  and  pro  tanto  abridges  the  general 
l^slative  power  of  the  Legislature,  can  the  L^idature  imdo  what 
it  had  no  power  to  do  or  fix  the  terms  of  doing  {  If  the  Lt^la- 
tare  could  not  forbid  the  city  from  exacting  a  five-cent  limitation 
as  condition  of  the  city's  consent,  may  the  Legislature,  or  the 
Public  Service  C(»nmission  for  the  Legislature,  wipe  out  that 
limitation  the  day  after  the  city's  consent  and  restore  a  seven  or  a 
ten  cent  fare  ? 

Section  53  of  the  Public  Service  Commissions  Law  may  be 
i^arded  as  ffl:pree8ing  and  defining  how  far  the  Legislature  has 
even  tried  to  go  in  dealing  with  the  terms  and  conditions  on  which 
a  city  bases  its  consent.  No  such  franchise  contract  can  be  exei^ 
cised  or  proceeded  under  by  the  company  without  the  approval 
of  the  Commiseion  and  its  determination  of  the  public  conven- 
ience and  necessity  thereof.  The  Public  Service  Commission  can 
grant  or  withhold  its  approval;  it  can  refuse  to  approve  because 
the  city  insisted  upon  a  term  or  condition  which  defeats  the  public 
convenience  and  necessity  (People  ex  rel.  South  Shore  Traction 
Ca  V.  Willcox,  133  App.  Biv.  562;  196  N.  Y.  212);  but  if  it 
finds  that  public  convenience  and  necessity  would  be  served,  it 
cannot  modify  the  terms  of  the  city's  consent  or  refuse  to  grant 
approval  merely  because  it  does  not  like  the  terms  exacted  by  the 
city.  As  was  said  by  Presiding  Justice  Ingraham  in  the  South 
Shore  Case,  "  it  is  quite  clear  that  the  Legislature  did  not  intend 
to,  as  it  could  not,  substitute  the  Public  Service  Commission  for  the 
local  authorities  "  as  to  the  terms  of  the  latter's  consent.  Why 
couldn't  it?  Why  "  covid  not "  the  Legislature  empower  the  Com- 
mission to  modify  a  fare  limitation  in  a  franchise  contract  before 
approving  its  exercise  %  The  consent  had  been  granted  and  the  con- 
tract signed  weeks  before  the  matter  was  brought  before  the  Com- 
mission. If  the  Legislature  could  empower  the  Commission  to 
modify  the  fare  provision  of  the  city's  "  consent,"  by  raising  the 
maximum  to  seven  cents  on  the  day  after  the  Commission  approved 
the  exercise  of  the  franchise,  why  "  could  not "  the  Legislature 
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empower  the  Commission  to  make  such  a  modification  of  the  "  con- 
sent "  before  its  approval  bj  the  Commission  I 

The  view  contended  for  by  the  petitioner  leads  to  absurd  con- 
clusions and  would  make  the  law  accomplish  ridiculous  results. 
For  example,  that  the  Legislature  could  not  prevent  the  city  from 
binding  the  company  to  a  five-cent  rate  before  letting  the  com- 
pany use  its  streets  but  could  take  out  the  five-c^t  limitation  and 
authorize  a  dollar  fare  the  day  afterwards ;  and,  likewise,  that  the 
Public  Service  Commission  could  not  modify  the  five-cent  fare 
clause  of  the  franchise  and  substitute  a  higher  fare  before  approv- 
ing It,  but  could  approve  it  first  and  then  modify  it  as  soon  as  ap- 
proved. If,  by  reason  of  the  constitutional  provision,  the  L^isla- 
ture  "  covld  not "  authorize  the  Public  Service  Commission  to 
modify  the  fare  clause  before  approving  the  franchise,  I  do  not  be- 
lieve that  the  Legislature  could  authorize  the  Public  Service  Com- 
mission to  modify  it  afterwards.  And  if,  as  the  Appellate  Division 
for  the  Third  Department  has  held,  the  Constitution  prohibits 
the  city  from  putting  a  fare  provision  in  its  franchise  contract, 
could  there  be  doubt  of  the  Commission's  power  to  refuse  to 
approve  such  a  clause  ? 

It  may  be  pointed  out  that  I  have  not  undertaken  to  determine 
in  this  opinion  the  question  whether  or  not  the  street  railroad 
corporation  could  itself  under  any  circumstances  resist  the  impo- 
sition of  new  or  additional  regulative  requirements  by  the  Legis- 
lature, in  alteration  of  the  terms  of  the  so-called  franchise  con- 
tract or  otherwise.  If  any  such  new  or  further  requirements 
would  tend  to  change  or  supersede  conditions  imposed  by  the 
municipality,  I  am  by  no  means  persuaded  that  the  railroad  com- 
pany would  have  any  standing  to  assert  that  fact,  because,  if 
acceptable  to  the  city,  such  additional  requirements  would  become 
binding  on  the  company.  Although  conceivably  the  city  might  not, 
in  the  absence  of  specific  reservation,  possess  any  power  subse- 
quently to  modify  of  Its  own  motion  the  terms  prescribed  in  its 
contract  with  the  railroad  company,  I  am  dear  that  the  Legtala- 
tupe,  directly  or  through  clear  delegation  of  power  to  a  Commis- 
sion, might  promulgate  police-power  requirements  which  would 
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in  effect  modify  the  city's  prior  terms  and  the  city's  approval 
vonld  make  such  modifications  operative. 

The  reason  for  this  of  oourse  is  that  the  State  in  its  sovereign 
capacity,  having  complete  authority  over  the  use  of  public  high- 
ways and  streets,  is  not  deprived  of  that  power  by  anything  con- 
tained in  section  18  of  article  III.  Section  18  is  not  a  limitation 
on  State  power,  but  a  defining  and  circumscribing  of  the  mode  of 
its  exercise,  so  that  the  L^islature  may  not  seek  to  utilize  that 
power  in  such  a  way  aa  to  nullify  or  alter  tenns  imposed  by  the 
municipality  in  the  exercise  of  its  constitutional  function  respect- 
ing that  power.  In  other  words,  in  dictating  terms  of  the  fran- 
chise contract,  the  local  authorities  are,  as  I  see  it,  constitutionally 
vested  with  the  exercise  of  a  certain  aspect  of  the  State's  sover- 
eign power  as  to  streets;  but  this  should  not  he  confused  with, 
or  deemed  merely  a  part  of,  oi  subtraction  as  such  from,  the 
legislative  powers  vested  in  the  Legislature  by  section  I  of  article 
III.  The  Constitution  clothes  the  city  with  an  independent  legis- 
lative power  and  discretion,  a  delegation  pro  tarda  of  the  State's 
sovereign  powers.  This  is  veiy  different  from  saying  that  the 
Legislature's  powers  have  been  delegated  to  the  city,  as  ia  the  case 
where  the  delegation  is  by  legislative  act  rather  than  constitutional 
grant  The  city  is  by  the  Constitution  made  "  an  independent 
contractor  "  with  respect  to  a  street  railroad  corporation's  invasion 
of  public  streets,  and  not  merely  "  an  agent  of  the  Legislature," 
as  it  is  probably  to  he  deemed  to  be  when  acting  under  a  statutory 
provision  for  municipal  consent  Consequently,  the  general 
powers  vested  in  the  Legislature  by  section  1  of  article  III  are  not 
abridged  or  curtailed,  so  far  as  the  railroad  company  is  concerned, 
by  any  terms  or  conditions  exacted  by  the  city ;  and  the  company 
must  be  conclusively  deemed  to  have  obtained  its  local  franchise 
contract  subject  to  the  general  power  of  the  State,  without  the  city's 
approval,  to  impose  other  requirements  which  do  not  modify  or 
alter  standards  exacted  by  the  city,  or,  with  the  aty's  approval,  to 
impose  requirements  which  do  alter  or  modify  standards  exacted  by 
the  city.  Within  the  sphere  of  its  own  constitutional  functions, 
under  the  grant  to  it  of  sovereign  powers  of  legislation,  the  Legis- 
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lature  is  left  free  to  regulate  the  public  aervice  corporations 
chartered  by  the  State  under  its  authority,  and  if,  by  such  i^fu- 
latioD,  requirements  are  imposed  in  addition  to  those  stipulated 
by  die  municipality,  it  cannot  be  aaid  that  the  Legislature  has 
usurped  functiona  or  powers  of  the  city,  or  vice  versa. 
■  It  should  perhaps  also  be  emphasized  that  we  are  not  here  deal- 
ing with  the  question  of  public  policy  whether  the  Commission 
ou^t  or  ought  not  to  be  vested  with  the  power  to  advance  the  rates 
of  this  petitioner  without  the  acquiescence  of  the  city  whose  con- 
sent to  the  use  of  its  streets  was  obtained  only  upon  the  petitioner's 
solemn  agreement  never  to  charge  more  than  five  cents.  That  ques- 
tion of  public  policy  is,  or  was,  a  matter  for  the  people  to  decide, 
not  the  Commission.  The  Commission  is  powerless  to  change  the 
Constitution  or  the  law;  it  can  only  determine,  according  to  its 
best  judgment,  whether  those  who  frame  constitutional  provisions 
and  enact  laws  have  left  the  way  open  for  a  change  of  this  rate 
solely  through  the  action  of  the  Commission.  .  In  my  judgment 
this  has  not  been  done. 

The  Qdbstion  of  the  Commission's  Power  to  Increase  a  Ratb 
Above  a  Maximum  iNuicATEn  by  Statute 

The  further  question  whether  the  Legislature  has  empowered 
the  Commission,  under  section  49  of  the  Public  Service  Commis- 
sions Law,  to  sanction  a  charge  in  excess  of  the  five-cent  maximum 
prescribed  by  the  Railroad  Law,  I  shall  not  discuss  at  length  in 
this  opinion.  That  question  is  more  particularly  involved  in  a 
series  of  cases  in  course  of  hearing  before  the  Commission,  and 
more  detailed  discussion  of  this  phase  of  the  t^al  question  will 
be  deferred  until  counsel  have  been  heard  in  those  cases. 

It  may  suffice  to  say  at  this  juncture  that  I  am  of  the  opinion 
that  by  the  trend  of  judicial  pronouncement  which  this  Commis- 
sion ought  in  fairness  to  follow,  there  is  no  statutory  barrier  to 
the  granting  of  the  seven-cent  fare  asked  for  by  the  petitioner. 
I  am  fully  aware  that  the  Railroad  Law  contains  a  prohibition 
against  a  rate  of  fare  in  excess  of  five  cents  and  that  section  49  of 
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the  Public  Service  CommiBsions  Law  appears  to  relieve  the  Com- 
missioii's  power  from  the  ban  of  the  statutory  prohibition  only  to 
the  extent  that  the  Commission  may  £z  a  reasonable  rate  "  not- 
withstanding that  a  higher  rate,  fare  or  charge  has  been  hitherto 
authorized  by  atatute."  I  was  in  Albany  frequently  during  the 
legislative  sesBiona  of  1909  and  1910,  and  participated  in  many 
conferences  concerning  the  revised  phrasing  of  the  act  of  1910; 
and  I  am  able  to  say  that  beyond  peradventure  any  judicial  in- 
terpretation of  the  1910  amendments  which  empowers  the  Com- 
mission to  fix  a  rate  in  excess  of  the  five-«ent-fare  requirement  of 
the  Railroad  Law  accomplishes  a  result  contrary  to  what  was  in 
the  contemplation  of  either  the  legislators,  the  Commission  repre- 
sentatives, or  even  the  company  representatives,  who  struggled  so 
patiently  with  the  matter  in  Albany  during  that  winter.  Refer- 
ence to  the  minutes  of  the  I^islative  hearings  and  other  publie 
documents  shows  this  clearly. 

At  the  same  time,  it  cannot  be  gainsaid  that  the  disposition 
of  the  New  York  courts  has  been  to  uphold  the  view  that  the  Legis- 
lature has  made  the  Commission  a  repository  of  the  legislative 
power,  the  Lt^slatur^'s  agent  for  the  expert  ascertainment  and 
enforcement  of  reasonable  rate  standards,  empowered  thus  to 
supersede  for  good  cause  shown  a  rate  once  fixed  by  the  Legislature 
itself.  The  tendency  has  been  to  look  upon  the  language  of  the 
various  statntee  as  warrant  for  the  paramountcy  of  the  Commis- 
sion's expert  findings  over  lower  or  higher  rates  fixed  casually  by 
the  Legislature;  except,  of  course,  where  the  Legislature  otherwise 
specifically  directs  as  to  the  Commission's  power  over  rates,  as  in 
the  case  of  gas  and  electrical  corporations.  Opinion  of  Honorable 
Charles  E.  Hughes  as  referee,  in  Brooklyn  Borough  Gas  Co.  v. 
Public  Service  Com.  for  the  Ist  Dist.,  N.  Y.  L.  J.,  June  18, 
1917. 

At  least  in  the  absence  of  a  further  clarification  of  the  subject 
through  judicial  decision,  I  am  constrained  to  hold  that,  aside  from 
the  limitation  contained  in  the  franchise  granted  by  the  city  under 
the  constitutional  provision,  there  is  no  barrier  to  the  Commis- 
sion's power  to  sanction  the  placing  in  effect  of  a  seven-cent  rate; 
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and  I  believe  that  the  present  case  may  beet  be  determined  on  that 
basis,  without  prejudice  to  a  fuller  consideration  of  this  phase  in 
connection  with  other  cases  now  being  heard.  It  should  be  said, 
of  course,  tiiat  in  passing  upon  the  issues  of  the  present  case,  the 
Commission  has  in  nowise  dealt  with  the  question  of  its  power  to 
sanction  an  added  charge  of  two  cents  for  transfers,  over  and  above 
a  five-cent  fare,  on  the  part  of  the  companies  whose  franchises  from 
the  city  contain  no  conditions  as  to  fares  or  transfers. 

Kesponsibilitt  of  Pdblic  Authobitibs 
The  city  of  New  York,  through  its  corporation  counsel,  con- 
tended that  the  petitioning  company  should  not  be  permitted  to 
advance  its  rate  of  fare,  but  did  not  undertake  to  show  that  the 
company  has  ever  earned  a  fair  return.  On  the  contrary,  the  city 
frankly  admitted  with  respect  to  the  petitioner :  "  Its  own  evi- 
dence clearly  shows  that  from  the  beginning  to  the  present  time  it 
never  has  made  a  reasonable  return  upon  the  value  of  its  property 
used  in  the  public  service,  and  from  any  evidence  in  the  case,  it  is 
difficult  to  conjecture  that  it  never  will  be  able  to  earn  a  reasonable 
return." 

Nevertheless,  the  city  took  the  position  of  repudiating  the  ven- 
ture and  seeking  to  withhold  from  the  company's  investors  any 
return  upon  the  actual  outlay  of  money  they  have  put  into  the  pub- 
lic service.  The  question  at  issue  the  able  special  counsel  for  the 
city  stated  to  be  "  whether  every  time  a  public  utility  is  imfortu- 
nate  or  its  contemplated  earnings  fall  short  of  realization,  or  from 
local  conditions,  it  is  unable  to  earn  a  fair  return  upon  property 
used  in  the  public  interest,  that  it  has  the  right  to  run  to  the  Pub- 
lie  Service  Commission  and  ask  for  relief  by  charging  the  public 
more  for  the  same  service  than  it  had  stipulated  was  the  reasonable 
rate  and  had  theretofore  been  doing.  If  a  street  railroad  com- 
pany has  such  right,  then  the  Public  Service  Commission  instead 
of  being  a  body  delegated  by  the  Legislature  to  fix  or  establish  just 
and  reasonable  rates  oi  regulations  within  the  limitations  of  the 
statutes,  is  a  charitable  institution  whose  chief  function  is  that  of 
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B  financial  doctor  to  whom  recourse  may  be  had  every  time  there 
IB  a  financial  ill ;  whether  that  ill  was  genitive  or  acquired." 

The  matter  may  not,  however,  be  bo  readily  resolved  and  dis- 
missed. It  should  be  borne  in  mind  that  the  public,  through  the 
acts  of  various  public  authorities,  assumed  a  very  definite  re- 
eponsibilit;  for  the  exiatenee  and  the  activities  of  thia  petitioner, 
and  thus  came  to  have  a  certain  responsibility  for  its  continuance 
as  an  agency  of  public  service,  as  well  as  for  the  fair  treatment  of 
those  who,  in  reliance  upon  well-considered  public  certifications, 
put  their  money  into  the  project.  This  continuing  public  re- 
sponsibility is  evidenced  by  the  terms  of  the  franchise  contracts 
between  the  city  and  the  company,  especially  in  relation  to  the 
reversion  of  t£e  property  to  the  city,  and  by  the  whole  record  of 
municipal  and  State  action  in  rdation  to  the  project  and  the  in- 
vestors therein. 

The  city  had  the  absolute  right,  under  the  constitutional  pro- 
vision, to  grant  or  withhold  its  consent  to  the  use  and  occupancy 
of  its  streets  by  the  petitioner.  It  could  have  kept  the  company 
out  of  New  York,  but  concluded,  on  the  basis  of  comprebenBive 
reports  by  its  experts,  that  the  public  interests  would  be  served 
by  the  new  line,  and  so  the  city  admitted  the  petitioner  to  a  status 
which  the  corporation  counsel  now  characterizes  as  "  doomed  to 
failure  from  the  start" 

Having  thus  obtained  the  city's  authorization,  the  company 
applied  to  this  Commission  for  a  certificate  of  public  convenience 
and  necessity  (Case  1108)  under  the  Railroad  Law,  and  for  a  cer- 
tificate of  approval  (Case  1104)  of  the  exercise  of  the  franchise 
obtained  from  the  city.  The  two  applicationa  were  favorably  de- 
termined by  the  Commission  (1  P.  S.  C.  R.,  Ist  Dist.  N.  Y.  614) 
in  June,  1909.  With  respect  to  Uie  first,  the  Commission  held,  by 
Commissioner  Bassett:  "  The  evidence  presented  at  the  hearings 
showed  that  the  proposed  extensions  will  not  parallel  any  other 
street  surface  railroad  and  wilt  serve  a  community  which  is  now 
entirely  without  street  railway  transportation.  Unquestionably 
the  construction  of  these  extensions  is  a  matter  of  public  con- 
Tfloience  and  necessity." 
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With  respect  to  the  special  franchise  granted  bj  the  city,  Com- 
missioner Bassett  perhaps  prophetically  said,  in  behalf  of  his  col- 
leagues: "  While  the  franchise  contracts  granted  to  this  company 
by  the  city  authorities  are  subject  to  objection  In  certain  details 
relative  to  jurisdiction  in  matters  of  service  and  equipment  and 
possibly  also  in  TegaiA  to  the  burdens  imposed  upon  the  company 
by  the  city,  I  find  nothing  in  these  franchises  that  so  vitally  en- 
dangers the  proper  development  of  the  transportation  system  of 
the  city  in  the  future  as  to  justify  this  Commission  in  withholding 
its  approval  under  the  circumstances." 

Under  such  sanction,  the  backers  of  the  project  went  ahead,  and 
the  road  was  built  and  placed  in  operation.  Thereafter  the  com- 
pany applied  to  this  Commission  for  approval  of  the  issuance  of 
$1,500,000  bonds  and  $771,764.12  of  stock,  in  addition  to  $150,- 
000  already  issued  (3  P.  S.  C.  R,  1st  dist  N.  Y.  63  and  205). 
The  application  was  very  exhaustively  considered,  as  it  consti- 
tuted an  early  opportunity  for  the  Commission  to  make  a  thorough 
study  of  the  proper  capital  to  allow  for  a  newly  built  road.  It 
also  afforded  a  manifest  opportunity  to  put  the  affairs  and  finances 
of  the  company  at  the  outset  on  a  basis  manifesting  the  advantages 
of  Commission  supervision  for  the  future.  The  evidentiary 
method  oftentimes  of  necessity  pursued  in  arriving  at  a  conclusion 
as  to  the  value  of  a  corporate  proi)erty  was  of  course  not  followed 
in  this  instance,  inasmuch  as  the  vouchers  covering  construction 
were  in  existence  and  the  value  could  be  ascertained  from  proof  of 
actual  outlay,  the  best  proof  available  under  any  circumstances. 
People  ex  rel.  Kings  County  Lighting  Company  v.Willcox,  156' 
App.  Div.  603.  Consequently  these  figures  of  outlay  were  checked 
and  there  was  found  "  the  actual  cost  of  construction  as  shown  by 
actual  vouchers"  (p.  82),  with  no  allowance  for  contractors' 
profits,  promotion  or  development  expenses.  The  Commission 
found  such  cost  to  be  $1,600,000  and  a^  a  result  the  company  was 
allowed  to  issue  $800,000  in  bonds  and  $907,500  of  stock,  includ- 
ing the  $150,000  previously  issued  under  authority  of  the  Rail- 
road Commission.  Additional  stock  to  the  amount  of  $81,850  was 
subsequently  allowed  for  additions  and  betterments,  a  total  capital 
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of  $1,789,350,  of  which  all  but  $10,000  ia  outstanding.  Conunis- 
sionei  Maltbie,  who  wrote  the  very  able  opinion  in  the  ease, 
examined  carefully  the  queetioii  of  the  relation  of  the  amount  of 
bonds  to  stock,  and  said  (at  p.  86)  ;  "  The  principle  that  should 
be  applied  is  clearly  that  the  charges  for  interest  and  amortization 
of  discounts  upon  the  bonds  authorized  should  not  exceed  the 
amount  that  will  certainly  be  earned  promptly  and  regularly,  after 
deducting  all  chains,  including  reserves  for  depreciation.  It  is 
quite  customary  for  bond  houses  of  standing  to  go  further  and  re- 
quire a  considerable  margin  of  Bsfety." 

Further  in  respect  to  the  rights  of  investors  to  a  return  on  their 
unimpaired  investment  in  a  public  utility  sanctioned  by  city  and 
State  authority,  Commissioner  Maltbie  said  (at  p.  89) :  "As  the 
company  has  thus  far  been  unable  to  pay  any  dividends  or  interest 
upon  funded  debt  end  as  the  new  bonds  that  are  to  be  issued  will 
bear  interest  only  from  March  1,  1912,  it  should  be  clearly  stated 
that  the  stockholders  are  fairly  entitled  to  dividends  when  earned 
from  the  dates  when  the  construction  period  is  said  to  have  ended 
according  to  the  following  statement: 

Uineola  line,  inc.,  orig- 
inal stock  issue 9  mos.     Feb.    11, 1908      $385,000 

Hicksville  division 6  mos.     Mch.     1, 1909  185,000 

Flushing  division,  inc., 
Whitestone 15  mos.     Nov.     1, 1910      1,030,000." 

It  is  also  to  be  noted  that  the  franchises  from  the  city  contained 
provisions  under  which  the  property  in  the  streets  should  revert  to 
the  city  at  the  end  of  the  franchise  period  of  fifty  years.  Com- 
missioner Maltbie  foimd  that  the  property  which  would  so  revert 
had  cost  $350,000  and,  therefore,  it  was  provided  in  the  order 
entered  upon  the  Commission's  opinion  that  proper  provision 
should  be  made  for  the  amortization  of  this  amount  of  $350,000 
and  also  of  the  $12,000  paid  for  the  franchise,  to  the  end  that  at 
the  expiration  of  the  franchise  period  the  property  would  belong  to 
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the  city  and  the  inveetora  would  have  been  repaid  for  the  invest- 
ment by  mfiana  of  annual  chaises  set  aside  for  the  purpose  from  the 
revenues.  -  In  other  words,  the  basis  of  financing,  by  virtue  of  the 
terms  imposed  by  the  city's  grant,  was  prescribed  by  the  Commia- 
aioE  to  be  that  the  revenue  derived  from  fares  miiat  be  and  con- 
tinue sufficient  to  provide,  not  only  for  current  expenses,  current 
charges,  and  a  fair  return  on  the  property,  but  also  for  the  munici- 
pal ownership  of  the  lines  of  the  company  at  the  end  of  the  period 
without  any  actual  payment  by  or  from  the  city.  The  Commis- 
sion, therefore,  must  be  regarded  as  having  determined  at  the  start 
that  the  company's  passengers  should  be  required  to  pay  not  only 
the  cost  of  their  transportation  but  also  the  cost  of  acquisition  of 
the  lines  by  the  city  within  the  franchise  period  fixed  by  the  city. 

There  is,  therefore,  here,  a  situation  where  public  authorities, 
acting  under  modem  theories  of  carefully  prepared  franchises  and 
exacting  regulations  of  capitalization,  share  responsibility  with  in- 
vestors for  the  construction  of  a  street  railroad  in  a  territory  which 
it  is  now  proven  has  not  yet  come  up  to  expectations,  and  where, 
also,  the  company  is  asking  that  it  be  allowed  to  increase  its  fare  in 
the  expectation  that  such  increase  will  augment  its  revenue. 
While  there  can  be  no  certainty  as  to  the  latter,  it  is  to  be  said  that 
the  company  was  allowed  by  the  Public  Service  Commission  for 
the  Second  District,  New  York,  to  increase  its  farea  outside  the 
city  of  Kew  York  and  the  result  has  been  increased  revenues  there- 
from.    It  would,  therefore,  be  fair  to  expect  a  similar  result  here. 

The  probable  development  in  this  territory  has  of  course  a  bear- 
ing on  the  company's  future.  The  Commission  has  had  under  con- 
sideration the  municipal  leasing  of  the  trackage  rights  of  the  Long 
Island  Railroad  on  the  Whitestone  and  Little  Neck  branches  which 
drain  territory  in  part  served  by  this  company.  It  was  the  inten- 
tion to  have  such  trackage  rights  used  by  the  Interborough  Rapid 
Transit  Company  as  a  part  of  the  rapid  transit  system  operated  by 
it  under  the  terms  of  contract  3,  whereby  persons  in  the  territoiy 
served  by  the  North  Shore  Company  would  have  been  able,  with 
slightly  longer  walks,  to  reach  other  portions  of  the  fourth  ward 
of  Queens  for  five  cents,  and  any  portion  of  the  city  served  by  the 
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Interborough  Bapid  Transit  for  ten  cents.  Such  an  extension  of 
rapid  transit  would  no  doubt  have  so  depleted  the  potential  and 
prospective  nximber  of  passengers  of  the  petitioner  as  to  have  re- 
duced its  revenues  below  a  living  point  under  any  rate  that  could 
reasonably  be  fixed.  The  negotiations  for  such  trackage  rights 
have  been  suspended,  bat  if  they  are  resumed  and  successfully  con- 
cluded, the  effect  on  the  North  Shore  Company  is  likely  to  be  that 
here  indicated,  unless  it  is  absorbed  by  some  larger  system  or 
acquired  by  the  city  and  made  a  part  of  the  municipal  system. 
Because  of  the  pr^ent  failure  of  negotiations,  the  Commission  has 
announced  its  intention  to  extend  to  Main  street,  Flushing,  its 
present  elevated  line,  now  terminating  at  Corona,  If  this  is  done, 
the  North  Shore  Company  may  reasonably  hope  for  an  early 
development  of  its  territory  and  a  large  increase  in  its  business, 
for  it  will  then  be  in  a  position  to  bring  passengers  to  the  Flushing 
terminal,  from  which  passengers  can  reach  all  parts  of  the  Inter- 
borough's  system  for  five  cents.  Such  a  solution  of  the  rapid  tran- 
sit problem  in  that  part  of  the  borough  of  Queens  will  put  the 
petitioner  on  its  proper  and  logical  ultimate  basis  of  serving  as  a 
"  feeder  "  and  "  distributor  "  for  rapid  transit-lines,  and  thus  may 
bring  an  increase  in  business  which  will  do  away  with  the  need 
for  a  permanent  advance  of  the  fare  above  the  five-cebt  limitation. 

AlTEBNATIVE  MsTHODS  BT  WhICH  THE  PuBLIO  ReSPOKSIBILITT 

Mat  be  Fulfilled 
If  the  five-cent  fare  does  not  afford  the  petitioner  an  adequate 
return  under  the  statute,  it  does  not  of  necessity  follow  that  the 
situation  must  be  dealt  with  by  the  municipality  through  its  con- 
sent to  an  increase  in  the  rate  of  fare.  Under  its  present  powers, 
the  Commission  has  no  alternative  but  to  certify  the  need  for  the 
advanced  rate  demanded  by  the  evidence  adduced  before  it;  the 
Commission  has  no  other  way  of  dealing  with  a  street  surface  rail- 
road corporation  open  to  it  There  are  a  number  of  courses  which 
the  city  may  follow,  rather  than  condemn  to  a  slow  but  ignominious 
extinction  the  project  which  it  so  lately  held  out  as  worthy  of  the 
confidence  of  the  investing  public  and  as  genuinely  demanded  for 
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the  traii»poTtatioQ  service  of  the  people  of  Queens.     The  com- 
pany's situation  may  be  dealt  with  in  any  one  of  these  ways : 

(1)  The  city  of  New  Yorh  may  coiiseni  to  a  waiver  or  modi- 
ficeUion  of  the  fare  provisions  of  the  franchise  contracts,  and  tkaa 
enable  the  putting  into  effect  of  the  seven-cent  rate  which  is  here 
found  necessary  for  the  coTiiinuance  of  present  service  under 
present  operating  costs. 

(2)  The  city  and  State  may  to  a  Utrge  extent  lessen  the  com- 
pany's financial  difieulties  by  remission  and  repayment  of  moneys 
now  going  into  the  public  treasury  oui  of  the  company's  revenues, 
by  virtue  of  franchise  and  statutory  provisions. 

(3)  The  city  mojy  extend  to  the  company  the  principle  and 
policy  of  municipalization,  already  embodied  in  other  aspects  of 
the  city's  transportation  policy  —  such  extension  of  municipalixor 
tion  to  come  ahout  through  purchase,  lease,  or  acquisition  under  a 
municipal  guaranty  of  a  fixed  return  upon  unimpaired  invest- 
ment,  with  a  gradual  amortization,  over  a  period  of  years,  of  this 
investment  out  of  the  earnings,  supplemented  as  need  be  by  con- 
tributions from  the  public  treasury. 

1.  Aa  to  the  city's  acquiescence  in  an  advance  of  rates,  despite 
the  company's  agreement  to  remain  bound  by  the  franchise  maxl- 

As  already  pointed  out,  under  the  constitutional  provision  and 
the  terms  imposed  by  the  city  in  granting  its  "  conaent "  there- 
under, no  advance  in  the  rate  b^ond  five  cents  can  bo  sanctioned 
without  the  ci^'s  consent,  waiver  or  modification  of  the  franchise 
limitation. 

The  public  interests  require  safe,  adequate,  frequent  service, 
furnished  by  rolling  stock  and  equipment  of  a  modem,  suitable 
sort,  kept  in  good  repair,  and  manned  with  operating  men  pos- 
sessing a  good  grade  of  ability  and  experience  and  paid  an  ade- 
quate wage. 

The  question  whether  the  present  inadequacies  of  the  company's 
revenue  to  meet  these  primary  needs  shall  be  met  through  sanction 
of  an  increased  fare  or  in  ecane  substitute  municipal  assumption  of 
the  disparity  between  revenues  and  requirements,  is  one  for  the 
consideration  of  the  city  authorities. 
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2.  As  to  the  remission  or.  repayment  of  sums  currently  or  pre- 
viously taken  oiU  of  operating  receipts  to  meet  payments  required 
fey  franchise  terms  or  statutory  provisions. 

The  extent  of  the  demand  which  franchise  taxes,  gross  eaminga, 
percentages,  amortization  of  investment  in  property  in  city  atreets, 
and  the  like,  make  upon  the  slender  revenues  of  this  company,  may 
be  strikingly  shown  by  a  table  of  annual  and  total  payments  and 
reservea,  in  connection  with  which  should  be  taken  into  account 
the  fact  that  the  company's  operating  income  in  1917  was  but 
$37,925.60  and  that  an  operating  revenue  of  $62,037  would  rep- 
resent a  6  per  neai  return  upon  the  present  value  of  the  corporate 
property.  From  the  table  it  appears  that  during  its  seven  years  of 
upbUl  struggle  the  company  has  paid  over  to  the  city  and  State,  in 
taxes  and  percentages,  no  less  than  $111,763.37,  and  has  set  aside 
$15,676  more  to  amortize  during  the  fifty-year  period  the  value  of 
the  property  which  will  then  pass  to  the  city  without  further  pay- 
ment—  a  total  withdrawal  of  $127,439.37  from  company  rev- 
enues. The  annual  interest  at  6  per  cent  on  this  sum  thus  trans- 
ferred from  the  company's  treasury  to  the  public  treasury  would 
bo  $7,646.36.  In  1917,  the  company  paid  out  in  taxes  $11,798.61 
and  set  aside  for  amortization  $3,036  more,  making  $14,831.61  in 
all.  If  left  in  the  corporate  income  of  $37,925.60,  this  sum  would 
have  made  even  the  low  corporate  income  for  1917  amount  to 
$52,860,  or  only  $10,000  short  of  a  6  per  cent  return.  Of  the 
$14,834.61,  $4,711.85  was  paid  over  to  the  city  as  the  required 
percentage  on  gross  receipts  and  $3,036  was  set  aside  as  an 
amortization  reserve  thus  making  a  total  of  $7,747.85  of  annual 
deductions  from  corporate  income  which  can  be  ascribed  wholly  to 
the  provisions  of  the  city's  franchise  contracts  with  the  company, 
and  are  hence  within  the  present  control  of  the  city. 

In  fact,  even  aside  from  these  conditions  as  to  direct  payments, 
an  uialysis  of  the  intricate  and  burdensome  terms  exacted  of  new 
street  railway  enterprises  by  the  city,  under  the  somewhat 
standardized  form  of  local  franchise  which  has  been  insisted  upon 
by  the  board  of  estimate  and  apportionment  for  a  number  of  years, 
would  throw  much  light  on  the  reasons  why  extensions  have  been 
Statk  Dept.  Rut.— VoL  IS        10 
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few,  service  haa  been  curtailed,  and  financial  problems  have  been 
inereaBinglj  urgent.  As  compared  with  these  municipal  require- 
ments, Coramisflion  r^iulation  has  never  been  bo  inflexible  and 
rarely  so  detailed;  the  burden  of  many  of  these  requirements  has 
weighed  heavily  upon  operating  revenues. 

Thus  it  appears  that  the  city  is  itself  responsible  for  an  annual 
drain  amounting  to  nearly  25  per  cent  of  the  company's  corporate 
income,  that  this  sum  is  exacted  in  addition  to  all  State  and  local 
taxes,  including  franchise  taxes  amounting  to  $1,663.47  more,  and 
that  this  sum  is  subtracted  from  the  eompanys  corporate  income 
by  virtue  of  the  provisions  of  the  same  instrument  which  stands 
in  the  way  of  advancing  the  fare  above  five  cents. 

The  responsibility  of  the  city  and  State  authorities  for  inade- 
quacies of  the  corporate  income  of  companies  Buch  as  this  peti- 
tioner is  thus  strikingly  manifested.  If  the  city  and  State  wish 
to  require  passengers  to  pay  high  enough  fares  to  enable  the  street 
railroad  companies  to  pay  into  the  public  treasury  not  only  real 
estate,  local  and  school  taxes,  but  also  franchise  taxes,  percentages 
on  gross  earnings,  and  the  like,  and  in  addition  wish  the  pas- 
sengers, within  a  comparatively  short  period,  to  buy  for  the  city 'and 
pay  for  property  which  the  city  says  must  pass  soon  to  city  owner- 
ship without  further  payment  to  the  company  therefor,  the  bear- 
ings of  such  a  policy  should  be  frankly  recognized.  What  goes 
into  the  public  treasury  as  taxes,  percentages,  relinquished  prop- 
erty, and  the  like,  must,  under  circumstances  such  as  those  op- 
erative as  to  this  company,  come  out  of  the  fare  payer,  or  must  in 
some  other  form  come  again  from  the  ttia:  payer.  It  cannot,  over 
any  long  period  of  time,  come  out  of  the  investors;  efforts  to  leave 
the  investors  to  bear  the  burden  can  only  mean  deterioration  of 
service,  failure  to  make  needed  extensions,  and  eventual  receiver- 
ship. Ought  the  city  to  require  passengers  to  pay  the  cost  of  early 
city  ownership  of  all  the  company's  property  situated  in  city 
streets,  and  nevertheless  leave  the  company  unable  to  do  more  than 
fumi^  to  those  passengers  grossly  inferior  service ! 

If  the  city  does  not  wish  fares  to  be  advanced  bo  as  to  enable 
the  company  to  keep  up  the  present  rate  of  payment  of  percent- 
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agee,  franchise  taxes,  amortization,  and  the  like,  the  city  might 
help  meet  the  sitaatioQ  by  further  modifying  the  franchise  terms 
BO  as  to  obviate  this  drain  on  the  company's  revenues,  and  might 
further  ask  for  legislative  action  dispensing  with  franchise  taxes 
now  payable  out  of  the  company's  too  slender  receipts.  I  do  not 
nndertake  to  say  that  this  should  be  done;  I  se^  only  to  point  out 
the  situation  as  to  this  company  and  any  company  in  similar 
straits,  and  the  various  ways  in  which  such  a  situation  could  be 
dealt  wiOi. 

And  of  course  I  have  not  been  discussing  any  situation  under 
which  the  existing  fare  yields  receipts  sufficient  to  cover  all  fixed 
chaises  and  expenses,  including  these  percentages,  franchise  taxes, 
amortization  reserves  and  the  like,  and  still  enable  a  fair  return  on 
the  company's  unimpaired  investment. 

3.  Aa  to  the  extension  of  the  principle  and  policy  of  munici^ 
palizaiion  as  basis  for  ihe  maiidenance  of  a  universal  five-cent  fare. 

With  respect  to  the  rate  of  fare  on  rapid  transit  lines,  the  city 
of  New  York,  with  the  aid  of  this  Commission,  long  ago  fixed  its 
policy  and  accepted  for  itself  the  consequences  of  that  policy. 
Municipal  responsibili^  for  financial  consequences  has  been  placed 
squarely  behind  the  municipal  insistence  on  the  maintenance  of  a 
five-cent  fare.  It  is  perhaps  the  more  pertinent  for  a  member  of 
this  Commission  to  discuss  at  some  length  the  possibilities  as  to 
municipal  action  in  transportation  concerns  inasmuch  as  this  Com- 
mission occupies  a  relation  to  municipal  policy  in  such  matters 
which  is  unique  among  the  many  State  commissions.  This  Com- 
mission,  in  addition  to  the  regulatory  powers  possessed  by  other 
Commissions,  succeeded  to  the  duties  and  powers  of  the  board  of 
rapid  transit  railroad  commissioners  under  the  Rapid  Transit  Act. 
Under  this  act,  the  Publie  Service  Commission  as  the  agent  of  the 
city  of  New  York,  with  the  concurrence  of  the  board  of  estimate 
and  apportionment,  grants  franchises  for  rapid  transit  lines.  It 
may  also  lay  out  municipal  rapid  transit  lines,  prepare  plans,  let 
and  supervise  construction,  make  contracts  for  maintenance  and 
operation  by  companies  organized  for  the  purpose,  or,  in  case  of 
failure  to  make  such  contracts,  may  operate  directly  such  mtmici- 
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pal  rapid  transit  lines.  These  powers  followed  the  refereadum  of 
1894,  which  determined  upon  the  municipalization  of  rapid 
transit  A  brief  review  of  these  powers  and  the  accomplishments 
thereunder  is  of  value  in  this  connection.  In  1900,  eontraet  No.  1 
was  made  for  the  conetrnction,  maintenance  and  operation  of  a 
rapid  transit  Systran  from  City  Hall  northward.  In  1907,  con- 
tract No.  2  was  made  whereby  the  system  was  extended  southward 
from  City  Hall  and  under  the  river  to  Atlantic  avenue,  Brooklyn. 
The  operating  company,  the  Interborough  Hapid  Transit  Com- 
pany, was  definitely  obligated  to  pay  aa  rental  for  the  use  of  such 
municipal  rapid  transit  lines,  an  amount  sufBcient  to  meet  the 
cost  and  sinking  fund  requirements  of  the  bonds  issued  by  the  city, 
thus  making  such  bonds  self-sustaining.  So  far  the  city  has  ex- 
pended about  $50,000,000  on  the  lines  comprised  under  contracts 
Nos.  1  and  2.  Notwithstanding  this  substantial  addition  to  the 
facilities,  there  was  urgent  need  for  great  extensions  of  trans- 
portation lines.  The  principal  companies  were,  however,  unwil- 
ling or  unable  to  meet  the  requirements  of  the  situation,  and  relief 
therefore  depended  upon  municipal  enterprise.  The  city  was, 
however,  under  serious  debt-limit  restrictions.  In  consequence,  on 
the  recommendation  of  this  Commission,  a  constitutional  amend- 
ment was  passed  by  the  L^islatures  of  1908  and  1909,  and 
adopted  by  vote  of  the  people  in  1909,  whereby  dock  and  rapid 
transit  bonds  of  a  self-sustaining  character  might  be  excluded 
from  computation  of  the  city's  indebtedness  and  the  debt  incurring 
capacity  thus  created  used  for  other  dock  or  rapid  transit  purposes. 
Aa  a  result,  the  debt  limit  was  expanded  more  than  $100,000,000, 
thus  placing  the  city  again  in  a  position  to  dominate  the  further 
development  of  transportation  and  maintain  the  basic  policy  of  a 
five-cent  fare,  even  for  long  hauls  into  outlying  boroughs. 

Under  the  dual  contracts  of  1913,  provision  was  made  for  the 
construction,  equipment  and  operation  of  additional  municipal  and 
company  lines  costing  in  excess  of  $350,000,000.  This  new 
system  is  now  approaching  completion,  and  a  considerable  portion 
ia  already  in  operation.  These  dual  contracts  provide  not  only  for 
construction  and  operation  of  new  lines,  but  also  for  the  operation 
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of  the  ezisting  elevated  lines,  as  an  integral  part  of  the  entire 
ajBUan.  operated  by  each  of  the  two  companies.  A  fundamental 
factor  in  all  this  has  been  the  continuance  of  a  uniyersal  five-cent 
fata  basis  fot  each  system.  The  practical  condition  that  such  a 
fare,  when  applied  to  such  long  distances  and  undeveloped  areas, 
mi^t  not  produce  a  sufficient  revenue,  was  rcct^ized  in  the 
financial  terms  of  the  contracts  referred  to  heretofore.  (See 
pages  91  and  92,  ante.)  The  city  thus  deliberately  undertook  the 
burden  of  any  deficits  which  might  be  found  to  arise  from  insuffi- 
cient revenue  under  a  five-cent  fare,  and  obligated  itself  to  meet 
Bueh  deficits  by  resort  to  taxation,  if  necessary. 

These  contracts  are  here  referred  to  for  the  reason  that  the 
people  of  New  York  city  in  1894  by  a  referendum  determined 
upon  the  municipalization  of  transportation  and  the  program  thus 
initiated  has  progressed  until  the  city  now  has  mere  than  $200,- 
000,000  invested  in  transportation  facilities.  The  cily  thus  domi- 
nates the  transportation  field  by  means  of  the  contracts  formulated 
by  the  ConmiisBion  and  its  predecessor,  the  rapid  transit  commis- 
sion, with  the  concurrent  approval  of  the  city  authorities.  One  of 
the  compelling  reasons  for  entering  into  the  dual  contracts,  with 
the  obligation  to  meet  from  taxation  any  deficits  in  operating 
revenues,  was  the  determination  to  develop  the  city,  to  spread  out 
its  population  so  aa  to  end  the  congestion  which  in  some  places 
exceeded  3,000  persons  to  the  acre.  For  it  is  to  be  borne  in  mind 
that  the  area  of  the  city  is  so  great  that  if  its  population  were 
evenly  distributed  there  could  be  a  plot  of  land  of  city  lot  size  for 
every  family.  Such  a  result  cannot,  of  course,  be  fully  realized 
in  actualities,  but  living  conditions  can  be  immeasurably  improved 
if  population  in  congested  areas  can  be  scattered  throughout  the 
city.  This  can  only  be  done  by  additional  transportation  under  a 
low,  uniform  fare.  There  is,  therefore,  an  essentially  social  prob- 
lem involved  in  the  transportation  facilities  and  rates  for  this 
metropolis. 

Just  aa  it  is  to  be  aaid  that  the  city  dominates  the  transportation 
field  wthin  its  boundaries,  it  may  also  be  said  that  a  basic  fare  of 
five  cents  dominates  the  development  and  continuation  of  trana- 
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portatioD  in  that  territory,  because  workers  catmot  remove  their 
residence  to  outlying  sections  unless  there  is  a  universal  fare  at 
once  moderate  in  amount  and  fixed  beyond  prospect  of  substantial 
increase.  The  city,  however,  must  soon  face  the  problems  arising 
from  the  fact  that  other  corporationa  engaged  in  essential  services 
of  transportation,  particularly  if  not  embraced  in  and  protected  by 
the  dual  contracts,  will  continue  under  the  necessity  of  having  such 
a.  revenue  vouchsafed  as  will  allow  them  also,  in  addititm  to  all 
operating  charges  and  allowances,  a  reasonable  return  upon  the 
value  of  the  property  used  by  them  for  the  public  service.  If  this 
means  a  cost  per  passenger  in  excess  of  five  cents,  the  public  is 
faced  with  the  alternative  of  requiring  passengers  in  less  congested 
regions  to  pay  a  fare  in  excess  of  five  cents  or  of  extending  the 
municipalization  of  responsibility  or  owner^ip  bo  that  the  cost  of 
transportation,  if  in  excess  of  that  which  can  be  met  by  a  five-cent 
fare  ordained  by  public  policy,  shall  to  that  extent  be  borne  by  the 
public  through  taxation.  For  it  is  obvious  that  if  a  needed  service 
of  transportation  is  to  continue  it  must  derive  from  some  source 
sufficient  revenue  to  meet  all  costs  of  transportatiouj  and  that  this 
is  true  whether  such  transportation  is  furnished  by  private  owner- 
ship and  operation,  or  by  municipal  ownership  and  private  opera- 
tion, of  by  municipal  ownership  and  municipal  operation.  If 
private  ownership  and  operation  continues,  the  public  muat  realize 
that  fares  must  be  such  as  to  produce  a  sufficient  income.  But,  on 
the  other  hand,  if  the  fare  is  to  remain  constant  and  uniform,  there 
must  be  provision  whereby  increasing  costs  of  transportation  shall 
be  met,  if  need  be  throu^  further  extensions  of  municipalization. 
Such  an  extension  of  municipalization  may  be  had  by  acquisi- 
tion through  purchase,  through  lease,  or  through  acquisition  under 
a  guarantee  of  a  fixed  return  to  the  owners  with  gradual  amortiza- 
tion or  paying  off  of  their  unimpaired  investment  therein. 

As  TO  Extension  of  Municipalizatioh  thbouoh  Acquisition 

BT  PoaCHASE 

Acquisition  by  direct  purchase  is  dependent  upon  the  available 
constitutional  debt  margin  of  the  city.     Such  debt  margin  may  be 
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expanded  only  by  a  reductiem  of  outstanding  bonds,  by  increase  in 
the  assessment  valaation  of  real  property  (an  improbable  assump- 
tion at  the  present  time)  or  by  an  amendment  to  the  State  Consti- 
tution which,  even  if  approved  by  the  L^slature  and  the  people, 
cotdd  not  be  effective  before  January  1,  1920.  Sueh  an  amend- 
ment might  provide  either  for  an  increase  in  the  present  10  per 
cent  debt  limit  of  the  city  or  for  the  exemption  from  computation 
of  the  ci^  debt  of  bonds  issued  for  the  acquisition  of  utilities, 
when  the  income  from  such  enterprises  would  be  sufficient  to  make 
the  bonds  aelf-austaining  after  caring  for  all  necessary  expenses 
and  chaises.  A  precedent  exists  for  such  a  provision  in  the 
constitutional  amendment  of  1909,  already  referred  to,  which  pro- 
vided that  self-soBtaining  bonds  issued  for  dock  or  rapid  transit 
purposes  may  be  exempted  from  computation  of  debt  limit  and 
that  the  debt  margin  so  released  may  be  used  only  for  dock  or 
rapid  transit  purposes.  Under  this  provision,  more  than  $100,- 
000,000  of  bonds  were  exempted,  and  the  margin  so  created  cleared 
the  way  for  the  large  investment  of  the  city  under  the  dual  con- 
tracts. The  bonds  thus  enabled  for  rapid  transit  purposes  may 
also  in  turn  be  exempted  from  the  debt  limit  as  the  revenue  from 
the  dual  contracts  reaches  the  point  where  it  can  be  devoted  to  pay- 
ing £xed  chaifies  on  such  bonds.  The  margin  so  created  may  tn 
turn  be  used  for  extensions  of  the  municipal  rapid  transit  ^stem. 
A  difficulty  existing  in  the  acquisition  of  utilities  and  having 
a  relation  to  the  debt  mai^in,  arises  from  the  fact  that  the  special 
franchise  assessment  (and  the  assessment  on  all  other  property 
of  the  utility  as  well)  is  a  part  of  the  total  assessment  of  real 
property  upon  which  the  10  per  cent  debt  margin  is  computed. 
The  acquisition  of  a  utility  would,  therefore,  at  once  reduce  the 
debt  margin  by  10  per  cent  of  the  assessed  value  of  the  special 
franchise  and  other  corporate  property,  and  the  more  valuable 
the  utility  the  greater  the  consequent  diminution  in  the  debt 
margin.  The  anomaly  might,  therefore,  arise  that  the  acquisition 
of  a  valuable  and  profitable  utility  would  be  impossible  because 
by  its  consummation  the  debt  liability,  and  so  the  debt  capacity, 
of  the  city  would  be  reduced  below  the  constitutional  limitation. 
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It  ma;  be  said  that  the  Constitution  was  amended  so  as  to 
allow  the  city  to  issne  bonds  for  its  new  water  supply  outside 
the  debt  mai;^  and  without  r^ard  to  their  self-sustaining 
capacity,  and  that  the  Constitution  should  similarly  be  amended 
00  as  to  allow  bonds  to  be  issued  without  regard  to  tbe  debt  limit 
or  a  self-sustaining  revenue  for  acquisition  of  utilities.  Such  an 
amendm^it  would  be  such  a  radical  expansion  of  debt  capacity 
as  to  represent  a  return  to  the  early  days  when  towns,  cities  and 
counties  bankrupted  themselves  in  extending  credit  to  railroad 
development 

Acquisition  by  purchase  might  also  conceivably  be  had,  by  an 
avoidance  of  the  debt  limit  situation,  through  the  issuance  of 
secnrities  based  on  the  property  acquired  and  accomplished  either 
Irf  the  sale  of  such  securities  and  payment  of  the  proceeds  for  the 
utility  or  by  an  exchange  of  such  securities  for  outstanding 
securities.  This  is  an  untried  method  and  presents  difficulties  in 
respect  to  detail,  including  the  possible  unreadiness  of  security 
holders  to  part  with  their  holdings. 

As    TO    THE    EXTBNSIOH    tfP    MUNICIPAUZATIOH    THBOOOH    LeASB 

AHD  Opboation  Without  Takiito  Oveb  op  Ownehship 
The  leasing  and  operation  of  a  street  railroad  property  by  the 
municipality  would  hardly  meet  the  situation  unless  aceompanied 
by  some  provision  for  a  guaranteed  return  upon  the  unimpaired 
investment  and  an  amortization  plan  for  the  ultimate  acquisition 
of  the  property  by  the  city.  Comment  upon  these  features  ia  re- 
served for  the  next  heading. 

Ab  to  Municipal  AcQCismorr  uhdee  a  Guaranteed  Eetcbh  to 

THE  OWNEBS  AND  A   GrADOAL   AmOSTIZATION    OE  PaTINO   OPS' 

OP  THEIR  Unimpaired  Inthstment  in  the  Project 
The  suggestion  of  municipal  acquisition  under  a  guaranteed 
return  to  the  investors  would  not  require  a  constitutional  amend- 
ment. Proper  amendments  to  existing  laws  could  make  possible 
such  a  procedure.  Precedent  likewise  exists.  Beference  had 
already  been  made  to  the  fact  that  in  the  dual  contracts  under 
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existing  provisiona  of  the  Kapid  Transit  Act,  privately  owned 
lines  have  been  included  in  the  entire  syatcm  for  unified  operation, 
on  the  basis  of  a  fixed  return  to  the  company  as  a  preferential 
payment  from  the  groes  receipts.  In  connection  with  the  con- 
struction of  the  so^alled  Ashland  place  connection  under  the 
aospicee  of  this  Commission,  the  suggestion  was  made,  in  1915, 
that  it  would  ultimately  prove  necessary  to  acquire  the  entire 
Fulton  street  elevated.  As  a  method  of  doing  this,  it  was  sug- 
gested that  "  Contract  No.  4  provides  that  the  company  may 
deduct  from  the  combined  revenue  of  the  city  and  company  Hues 
a  liberal  allowance  covering  existing  earnings.  That  contract  can 
readily  be  amended  so  as  to  provide  that  the  company  receive  an 
additional  one  per  cent  upon  a  fair  valuation  of  its  existing  tines 
to  amortize  their  cost  and  to  provide  that  the  city's  right  of  recap- 
tion (which  would  be  extended  to  cover  company  lines)  would  be 
subject  to  the  payment  of  the  portion  of  that  valuation  that  under 
the  schedules  should  then  be  unamortized.  Such  an  arrangement 
in  principle  is  fair  both  to  the  city  and  to  the  company  and  in 
practice  would  be  advantageous  to  both.  It  would  not  require 
any  present  outlay  by  the  city  nor  any  expenditure  by  the  com- 
pany, except,  perhaps,  for  certain  refinancing  costs." 

This  suggestion  might  serve  ae  basis  for  legislation  extending 
the  possibility  of  acquisition  of  other  utilities  under  a  guar- 
anteed return  wth  an  annual  payment  out  of  revenue  on  account 
of  unimpaired  capital  value. 

Of  interest  also  in  this  connection  is  a  statement  of  the  way 
in  which  the  National  government  has  undertaken  to  meet  a  situ- 
ation under  which  the  railroads  of  the  United  States  were  con- 
fronted with  a  demand  for  a  more  unified  transportation  service 
and  an  inadequacy  of  revenue  which  the  government  did  not  feel 
could  be  met  altogether  by  an  advance  in  freight  rates.  The 
government  of  the  United  States  assumes  direction  of  operation 
and  its  treasury  will  meet  any  deficits.  The  terms  of  the  proc- 
lamation of  President  Wilson,  dated  December  26,  1917,  axe 
pertinent  here.  The  President,  after  declaring  that  "  under  and 
hy  virtue  of  the  powers  vested  in  me  by  the  foregoing  resolu-- 
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tioDS  and  statute,  and  by  virtue  of  all  other  powers  thereto  me 
enabling,"  he  thereby,  through  Newton  D,  Baker,  Secretary  of 
War,  took  possession  and  assumed  control,  at  12  o'clock  noon  on  the 
28th  day  of  December,  1917,  "  of  each  and  every  system  of 
transportation  and  the  appurtenances  thereof  located  wholly  or 
in  part  within  the  boundaries  of  the  continental  United  States, 
and  consisting  of  railroads,  and  owned  or  controlled  syBtems  of 
coastwise  and  inland  transportation,  engaged  in  general  trans- 
portation, whether  operated  by  steam  or  by  electric  power,  includ- 
ing also  terminals,  terminal  companies  and  terminal  associations, 
sleeping  and  parlor  cars,  private  cars  and  private  car  lines,  ele- 
vators, warehouses,  tel^raph  and  telephone  lines  and  all  other 
equipment  and  appurtenances  commonly  used  upon  or  operated 
as  a  part  of  such  rail  or  combined  rail  and  water  systems  of 
transportation,  to  the  end  that  such  systems  of  transportation  be 
utilized  for  the  transfer  and  transportation  of  troops,  war  material 
and  equipment  to  the  exclusion  so  far  as  may  be  neceasary  of  all 
other  traffic  thereon,  and  that  so  far  as  such  exclusive  use  he 
not  necessary  or  desirable,  such  systems  of  transportation  be 
operated  and  utilized  in  the  performance  of  such  other  services 
as  the  national  interest  may  require  and  of  the  usual  and  ordi- 
nary business  and  duties  of  common  carriers,"  continued  his 
proclamation  by  saying ; 

"  The  director  shall,  as  soon  as  may  be  after  having  assumed 
such  possession  and  control,  enter  upon  negotiations  with  the 
several  companies  looking  to  agreements  for  just  and  reasonable 
compensation  for  the  possession,  use  and  control  of  the  respective 
properties  on  the  basis  of  an  annual  guaranteed  compensation 
above  accruing  depreciation  and  the  maintenance  of  their  prop- 
erties, equivalent,  as  nearly  as  may  be,  to  the  average  of  the  net 
operating  income  thereof  for  the  three-year  period  ending  Jime 
30,  1917,  the  results  of  such  negotiations  to  be  reported  to  me 
for  such  action  as  may  be  appropriate  and  lawful 

"  But  nothing  herein  contained,  expressed  or  implied,  or  here- 
after done  or  suffered  hereunder  shall  be  deemed  in  any  way  to 
impair  the  ri^ts  of  the  stockholders,  bondholders,  creditors  and 
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other  persons  having  interests  in  said  systems  of  transportation 
or  in  the  profits  thereof,  to  receive  juat  and  adequate  compensation 
for  the  use  and  control  and  operation  of  their  property  hereby 
assumed. 

"  Regular  dividends  hitherto  declared,  and  maturing  interest 
upon  bonds,  debentures  and  other  obligations,  may  be  paid  in 
due  course ;  and  such  regular  dividends  and  interest  may  continue 
to  be  paid  until  and  unless  the  said  director  shall  from  time  to 
time  otherwise  by  general  or  special  orders  determine  and,  sub- 
ject to  the  approval  of  the  director,  the  various  carriers  may 
agree  upon  and  arrange  for  the  renewal  and  extension  of  matur- 
ing obligation." 

Provisions  of  interest  and  possibly  helpful  suggestion  here  are 
contained  in  the  bill  which  has  been  introduced  in  Congress  to 
carry  out  the  President's  plan : 

"  Sbctios  1. —  The  President,  having  in  a  time  of  war  taken 
over  the  possession,  use  and  control  (called  herein  Federal  con- 
trol) of  certain  systems  of  transportation  (called  herein  carriers), 
is  hereby  authorized  to .  agree  with  and  guarantee  to  any  such 
carrier  that  during  the  period  of  Federal  control  it  shall  receive 
as  its  just  compensation  an  income  at  an  annual  rate  equivalent 
as  nearly  as  may  be  to  its  average  net  railway  operating  income 
for  the  three  years  ending  June  30,  1917  (called  herein  standard 
return)  ;  said  net  railway  operating  income  for  the  purpose  of  this 
act  shall,  as  to  carriers  making  returns  to  the  Interstate  Commerce 
Commission,  be  computed  from  such  returns,  excluding,  how- 
ever, debits  and  credits  arising  from  the  accounts  called  in  the 
monthly  returns  leased  road  rents  and  miscellaneous  rents;  pro- 
vided, however,  that  no  Federal  taxes  in  excess  of  taxes  assessed 
during  the  year  ending  June  30,  1917,  shall  be  charged  against 
revenue  in  computing  such  standard  returns.  Any  net  railway 
operating  income  in  excess  of  suck  standtard  return  shall  be  the 
property  of  the  United  States.  The  amount  of  such  standard 
retom  so  accruing  during  said  period  of  three  years  shall  be 
determined  by  the  Interstate  Commerce  Commission,  and  the 
certificate  of  the  Commission  as  to  the  amount  of  said  net  rail- 
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way  operating  income  shall,  for  the  purpoae  of  euch  i 
and  guaranty,  be  taken  as  final  and  conclusive. 

"  During  the  period  of  such  Federal  control  adequate  deprecia- 
tion and  maintenance  of  the  properties  of  the  carriers  shall  be 
included  as  a  part  of  the  operating  expenses  or  provided  through 
a  reserve  fund,  in  accordance  with  such  principles  and  rulee  as 
ehall  be  determined  by  the  President 

"  Section  2.  — If  no  such  agreement  is  made  the  President 
may  nevertheless  pay  or  cause  to  be  paid  to  any  carrier  while 
under  Federal  control  an  amount  not  exceeding  90  per  neat  of 
such  standard  return,  resitting  such  carrier  to  its  legal  rights 
in  the  court  of  claims  for  any  balance  claimed ;  and  any  amount 
thereafter  found  due  above  the  amount  paid  uhall  hear  interest 
at  the  rate  of  6  pei  cent  per  annum;  and  any  excess  amount 
paid  hereunder  shall  be  recoverable  by  the  United  States  with 
interest  at  the  rate  of  6  per  cent  per  annum. 

"  Section  3. — Any  claim  for  just  compensation  not  adjusted 
as  provided  in  Section  1  ^all  be  submitted  to  a  board  of  three 
auditors  appointed  by  the  Interatate  Commerce  Commission.  *  *  * 

"  Sbotioth  4. —  The  return  of  any  such  carrier  shall  be  increased 
by  an  amoimt  reckoned  at  a  rate  per  cent  to  be  fixed  by  the 
Fresid^it  upon  the  coat  of  any  additions  and  improvements  made 
while  under  Federal  control  with  the  approval  of  the  President 
to  the  property  of  any  carrier  and  paid  for  by  such  carrier  from 
its  own  capital  or  surplus,  and  by  an  amount  equal  to  the  rate 
accruing  to  the  United  States  upon  any  advances  made  to  such 
carrier  for  the  coal  of  such  additions  and  improvements  as  pro- 
vided in  Section  6  hereof. 

"  Sbotioit  5. —  No  carrier  while  under  Federal  control  shall, 
without  prior  approval  of  the  President,  declare  or  pay  any 
dividend  in  excess  of  its  regular  rate  of  dividends  during  the 
three  years  ending  June  30,  1917;  provided,  however,  that  such 
carriers  as  have  paid  no  regular  dividends  or  no  dividends  during 
such  period,  may,  with  the  prior  approval  of  the  President,  pay 
dividends  at  such  rate  as  the  President  may  determine. 

"  Section  6. —  *     «     «     The  President  may  also,  in  connec- 
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tioE  with  the  property  of  any  carrier,  make  or  order  any  carrier 
to  make  any  additions  and  improvements  necessary  or  desirable 
for  war  purposes  or  in  the  public  interest.  He  may  from  such 
revolving  fund  advance  to  such  carrier  all  or  any  part  of  the 
expense  of  such  additions  and  improvements  bo  ordered  and  con- 
structed by  snch  carrier  or  by  the  President,  such  advances  to  be 
charged  against  such  carrier  and  to  bear  interest  at  such  rate  and 
to  be  payable  on  such  terms  as  may  be  determined  by  the 
President,  to  the  end  that  the  United  States  may  be  fully  reim- 
bursed for  any  sums  so  advanced." 

In  Cosclusion 

TTpon  the  whole  record,  I  do  not  think  the  conclusion  can  be 
avoided  that  the  Commission  is  not  at  present  vested  with  power 
to  authorize  the  seven-cent  fare  which  would  be  warranted  by  the 
company's  financial  circumstances  and  its  right  to  earn  a  fair 
return  upon  the  fair  value  of  its  property  used  in  the  public 
service.  Only  proof  of  the  city's  waiver  or  modification  of  the 
fare  limitation  which  it  made  a  condition  of  its  constitutional 
consent  to  the  use  of  its  streets,  could  enable  an  increase  in  the 
fare  to  he  accomplished  through  the  Commission's  exercise  of  the 
power  delegated  to  it  by  the  Legislature.  "  If,"  as  Justice  Pound 
said  in  the  North  Tonawanda  Case,  supra,  "  the  city  gives  its 
unqualified  consent "  so  far  as  fares  chargeable  are  concerned, 
or  if,  having  once  given  its  consent  with  fare  conditions  attached, 
the  city  subsequently  modifies  the  franchise  contract  so  as  to 
eliminate  or  raise  the  specified  maximum  as  to  fares,  "  the  Public 
Service  Commission  may  regulate  *  *  *  rates  of  fare  *  *  *  " 
and  make  effective  its  power  to  advance  the  fare  above  the  maxi- 
mum hitheriio  specified;  but  so  long  as  the  franchise  contract 
entered  into  by  the  company  and  the  city  under  the  authority 
vested  in  the  city  by  the  Constitution  continues  to  provide  that 
the  fare  chargeable  by  the  petitioner  shall  not  exceed  five  cents, 
no  financial  extremity  of  the  company  can  empower  the  Legis- 
lature or  the  Commission  to  determine  that  seven  cents  may 
thereafter  he  legally  chargeable. 

In  the  interests  of  a  solution  of  the  matter  along  such  lines  as 
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the  city  may  deem  best  in  the  premises,  I  recommend  that  this 
case  be  held  open  for  a  period  of  ten  days,  during  which  time  the 
company  may  procure  and  file  proof  of  action  by  the  city  by  way 
of  removal  of  present  obstacles  to  a  determination  of  the  matter 
by  the  Commission.  If  during  such  period  of  ten  days  the  com- 
pany has  applied  to  the  city  for  such  action,  the  ease  should  be 
held  open  for  a  reasonable  time,  pending  the  city's  determination. 
If  the  company  earlier  notifies  the  Commission  that  it  does  not 
wish  to  make  such  an  application  to  the  city,  I  shall  recommend 
that  an  order  be  promptly  entered  herein,  denying  upon  the 
grounds  stated  the  application  of  the  petitioner. 


In  the  Matter  of  the  Hearing  on  Motion  of  the  Commission  to 

Take  Testimony  Relative  to  Certain  Legislation  with  Respect 

to  Persons,  Corporations  and  Matters  within  the  Jurisdiction 

of  the  Commission,  and  to  Determine  what  Legislation  with 

Respect  to  Matters  within  the  Jurisdiction  of  the  Commission 

Should  Be  Recommended  as  Deemed  Wise  or  Necessary  in  the 

Public  Interest  ^       ,,     _-„_ 

Case  No.  2232 

(Public  Service  Comtnisadon,  First  District,  January  10,   1918) 

Proposed  amtndment  u  to  tlie  time  of  filinc  the  annual  reports  of  eammon 
carriers,  railroad  companiea  and  street  railway  corpoiationa. 

Several  public  service  corporations  subject  to  the  jurisdiction  of 
the  Commission  hare  suggested  the  advisability  of  a  change  in  the 
time  stipulated  in  the  Public  Service  Coromissions  Law  for  the  filing 
of  the  annual  reports  of  such  corporations,  The  constitutional  provision 
as  to  the  authority  of  the  Commission  in  regard  to  the  matters  covered 
by  the  suggention  of  the  said  companies  is  found  in  subdivision  Z  of 
eection  18  of  the  Public  Service  CommissionB  Lavr.  Under  that  subdi- 
vision the  Commission  is  authorized  to  recommend  the  enactment  of 
such  legislation  with  respect  to  any  matter  within  its  jurisdiction  as 
it  deems  wise  or  necessary  in  the  public  interest,  and  also  malties  manda- 
tory t^e  holding  of  a  hearing  by  the  Commission,  with  respect  to  legisla- 
tion,, when  requested  so  to  do  by  any  person  or  corporation  subject  to 
its  jurisdiction.  At  a  hearing  given  by  the  Commission  the  draft  of  a 
bill  was  prepared  so  as  to  give  the  Commission  power  to  determine  the 
period  to  be  covered  by  such  annual  reports  and  the  time  for  their 
filing,   and   the   Commissioni    after   due   consideration,  decided  that  it 
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should  acquaint  the  L^slatnre  with  ita  view  that  the  enactment  of 
the  l^ialation  lought  would  be  wise  and  in  the  public  interest.  Becom- 
mended  tbat  &  odmmunicatioa  be  aent  to  the  Legislature  accordingly, 
together  with  a  desirable  form  of  a  bill  to  effect  such    purposes. 

Stbaus,  Chairman, —  At  the  auggestion  of  a.  nmnber  of  public 
service  corporationB  subject  to  its  jurisdiction,  the  Commission 
has  given  consideration  to  the  advisability  of  a  change  in  the 
time  stipulated  in  the  Public  Service  Commissions  Law  for  the 
filing  of  the  annual  reports  of  the  common  carriers,  railroad  cor- 
porations, and  Btreet  railroad  corporations.  Subdivision  2  of 
section  16  of  the  Public  Service  Commissions  Law  authorizes 
eadi  Commission  to  "recommend  the  enactmmt  of  aueh  legisla- 
tion with  respect  to  any  matter  within  its  jurisdiction  as  it  deems 
wise  or  necessary  in  the  public  interest"  The  same  subdivision 
makes  mandatory  the  conducting  of  a  hearing  and  the  taking  of 
testimony  with  respect  to  legislation  when  the  Commission  is 
requested  so  to  do  by  the  Goveruor,  the  Legislature,  a  standing 
committee  of  the  L^alature,  or  any  person  or  corporation  subject 
to  the  jurisdiction  of  the  Commission. 

In  the  exercise  of  this  power  and  duty  imposed  by  law,  the 
Public  Service  Commission  for  the  Tirat  District  decided  last 
August  to  hold  public  hearings  upon  submitted  drafts  of  proposed 
legislation,  and  one  of  the  first  of  these  was  the  outcome  of  the 
suggestion  of  various  companies  that  their  accounting  conveniences 
would  be  greatly  served  if  section  46  of  the  Public  Service  Com- 
missions Law  were  so  amended  as  to  conform  their  fiscal  year  and 
the  period  of  their  annual  report  to  the  calendar  year.  The  plan 
adopted  by  the  Commission  was  that  any  proposed  legislation, 
whether  submitted  and  suggested  by  any  of  the  interested  organi- 
zations or  companies  or  formulated  by  the  Commission's  own 
legal  department,  should  be  reduced  to  a  definite  draft  form,  in 
advance  of  hearing,  and  then  sent  out  for  the  scrutiny,  comment, 
and  constructive  criticisms  of  everyone  interested,  including  the 
corporations  affected,  the  civic  bodies  ordinarily  cooperating  in 
public  utility  matters,  and  such  organizations  as  the  Bar  Associa- 
tions, the  Citizens'  Union,  and  similar  groups  of  citizens  adept 
in  the  disinterested  formulation  and  revision  of  amendatory  legis- 
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lation.  General  comment  and  criticism  from  all  available  sources 
was  thus  invited,  and  the  result  of  the  advance  reduction  of  each 
measure  to  concrete  form  was  that  most  of  the  diacussion  which 
took  place  on  the  ensuing  hearings  waa  constructive  and  helpful 
in  its  purport  Criticism  of  the  form,  phrasing,  and  substance 
of  each  bill  was  asked  for,  as  well  as  argument  for  or  against  the 
advisability  of  recommending  to  the  Legislature  the  enactment 
of  legislation  along  some  such  line.  The  purpose  of  the  Commis- 
sion was  that  its  own  legislative  recommendations  might  thus  have 
the  benefit  of  extensive  scrutiny  and  criticism  from  all  possible 
sources,  before  submission  to  the  L^ialature  and  in  fact  before 
the  Commission  for  this  district  determined  whether  to 
recommend  such  legislation  at  all.  The  Commission  also  sought 
to  afford  a  convenient  fonim  through  which  legislation  on  any 
subject  broached  by  an  interested  organization,  corporation  or 
individual  might  be  threshed  out  at  public  hearings  locally  held, 
and  perfected  to  such  a  form  as  to  minimize  criticism  and  opposi- 
tion and  promote  public  understanding  of  its  legitimate  purposes, 
in  advance  of  its  formal  submission  to  the  Legislature.  Various 
corporations  in  the  public  utility  field  found  this  opportunity  of 
advantage,  and  cooperated  helpfully  in  the  hearings.  All  drafts 
of  proposed  legislation  were  sent  out,  in  advance  of  bearings,  with 
the  definite  statment  that  they  were  preliminary  and  tentative 
in.  form  and  substance,  were  submitted  for  comment  and  criticism 
only,  and  were  sent  out  without  previous  determination  by  the 
Commission  whether  it  would  finally  recommend  to  the  Legisla- 
ture any  l^slation  on  the  subject  at  all.  It  was  of  course  intended 
that  all  data  and  suggestions  developed  at  these  public  hearings 
should  be  placed  at  the  disposal  of  the  Legislature,  at  the  later 
opening  of  its  session. 

The  situation  prevailing  in  the  Nation  and  State,  down  to  the 
time  the  hearings  were  closed  by  reason  of  the  approach  of  the 
legislative  session  nf  1918,  was  of  course  unfavorable  to  under- 
taking any  considerable  revisions  of  statutes  or  radical  changes 
in  organic  provisions  affecting  the  functions  of  the  Commissions; 
but  this  fact  was  not  deemed,  by  any  who  appeared  before  the 
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Commission,  to  disconrage  the  coDBideratioD  of  sadi  measureB  aa 
would  promote  general  convenience  and  facilitate  le^timate  con- 
cerns without  affecting  anything  approaching  a  drastic  change. 
One  of  the  matters  which  was  deemed  to  come  most  clearly  within 
this  category  was  the  request  for  such  an  amendment  of  secticm 
46  of  the  Public  Serrice  Commissions  Law  as  would  enable  the 
filing  of  the  annual  reports  of  eommcai  carriers,  railroad,  and 
street  railroad  corporations  at  such  a  time  as  to  cover  a  period 
identical  with  the  fiscal  year.  A  draft  of  a  bill  to  this  raid  was 
formulated  by  the  Commission's  law  department,  and  sent  out  as 
subject  for  a  public  hearing.  Only  favorable  commMit  and  hearty 
approval  were  evoked.  Among  those  who  approved  the  bill  as 
drawn  and  expressed  hope  that  the  Commission  would  recommend 
its  enactment  to  the  Legislature  were  the  representatives  of  the 
Interborough  Rapid  Transit  Company,  the  New  York  Railways 
Company,  the  Third  Avraiuie  Railway  Company  and  its  con- 
stituent companies,  the  Hudson  and  Manhattan  Railroad  Com- 
pany, the  Fifth  Avenue  Coach  Company,  and  other  representa- 
tives of  corporate  and  public  interests. 

Section  46  of  the  Public  Service  Commissions  Law  now  con- 
tains the  following :  "  The  commission  ibtdl  prescribe  the  form 
of  such  reports,  and  the  character  of  the  information  to  be  con- 
tained therein,  and  may  from  time  to  time  make  such  changes 
and  such  additions  in  regard  to  form  and  contents  thereof  as  it 
may  deem  proper,  and  on  or  before  June  thirtieth  in  each  year 
shall  furnish  the  blank  form  for  such  annual  report  to  every  such 
corporation  and  person,  *  *  •  Xhe  annual  report  required 
to  be  filed  by  a  common  carrier,  railroad  or  street  railroad  coi^ 
poration,  shall  be  bo  filed  on  or  before  the  thirtieth  day  of  Sep- 
tember in  each  year." 

At  the  time  section  46  of  the  Public  Service  Commissions  Law 
was  formulated  in  1907,  the  year  covered  by  the  annual  report  of 
common  carriers  subject  to  the  jurisdiction  of  the  Interstate  Com- 
merce Commission  was  the  twelve  months  ending  June  thirtieth 
in  each  year,  and  the  obvious  intent  of  the  framers  of  section  46 
was  to  conform  the  State  requirement  to  the  Federal  practice. 
State  Dkpt.  Kept. —  Vol.  16        11 
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The  rule  of  the  Interstate  Commerce  Commission  has  now  been 
changed  bo  ae  to  adopt  the  calendar  year  as  the  fiscal  year,  and 
the  Public  Service  Commission  for  the  Second  District  has  been 
accepting  reports  prepared  to  cover  the  calendar  year,  apparently 
taking  the  view  that  the  technical  requirements  of  section  46  are 
met  if  Uank  forms  are  furnished  before  June  thirtieth  of  each 
year  and  the  report  is  filed  by  the  thirtieth  day  of  September  fol- 
lowing, covering  only  the  precediii^  calendar  year.  Under  the 
conditions  obtaining  as  to  the  regulation  of  public  utilities  in 
New  York  ci^,  such  a  delay  in  the  filing  of  the  annual  report 
covering  a  fiscal  year  would  seriously  retard  and  impair  the  work 
of  the  Commission. 

In  January,  1916,  the  Association  of  American  Railway 
Accounting  Officers  addressed  this  Commission  a  communication 
strongly  urging  the  adoption  of  the  change  now  contemplated 
and  under  all  the  circumstances  I  think  that  such  a  change  in 
the  status  is  well  worth  bringing  about.  The  draft  of  bill  con- 
sidered at  the  public  hearings  was  prepared  so  as  to  give  the  Com- 
mission power  to  determine  the  period  to  be  covered  by  such 
annual  reports  and  the  time  for  their  filing,  and  I  think  the  Com- 
mission may  well  acquaint  the  Legislature  with  its  view  that  the 
enactmait  of  such  legislation  would  be  wise  and  in  the  publio 
interest. 

I  recommend  that  a  communication  be  sent  to  the  Legisla- 
ture accordingly.  A  copy  of  the  desirable  form  of  bill  is  here- 
with submitted,  marked  "Appendix  A." 

Appendix  "A" 
An  act  to  amend  the  public  service  commissions  law,  in  relaticm 

to  reports  of  common  carriers,  railroad  corporations,  and  street 

railroad  corporations. 

The  People  of  the  State  of  New  York,  represented  in  SenaU 
and  Assembly,  do  enact  as  follows: 

Section  1.  Section  forty-six  of  chapter  four  hundred  and  eighty 
of  the  laws  of  nineteen  hundred  and  ten,  entitled  "An  act  in 
relation  to  public  service  commissi<ni8,  coostitutiiig  chapter  forty- 
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ei^t  of  the  eouwlidated  laws,"  Is  hereby  amended  to  read  as 
follows : 

§  46,  Reports  of  common  earners,  railroad  eorporaiions  and 
street  railroad  corporations.  (1)  Every  commoQ  carrier,  rail- 
road coiporation  and  street  railroad  corporation  shall  file  an 
annual  report  with  the  c<Hnmiasion  verified  by  the  oath  of  the 
president,  treasurer,  general  manager  or  receiver,  if  any,  of  such 
corporation,  or  by  the  parson  reqnired  to  file  the  same.  The  veri- 
fication shall  be  made  1^  said  official  holding  office  at  the  time 
of  the  filing  of  the  said  report,  and  if  not  made  upon  the  knowl- 
edge of  the  person  verifying  the  same  shall  set  forth  the  sources 
of  his  information  and  the  grounds  of  his  belief  as  to  any  matters 
not  stat«d  to  be  verified  upon  his  knowledge.  The  commission 
shall  prescribe  the  form  of  such  retorts  and  tiie  character  of  the 
information  to  be  contained  therein,  and  may  from  time  to  time 
make  such  changes  and  snch  additions  in  r^ard  to  form  and  con- 
tents thereof  as  it  may  deem  proper,  and  [on  or  before  June 
thirtieth  in  each  yeatj  not  less  than  three  months  before  the  date 
prescribed  by  the  commission  as  to  the  date  on  which  the  annwU 
report  of  such  corporation  for  tJiat  year  shall  be  filed,  shall  furnish 
a  Uank  form  for  snch  annual  reports  to  every  such  corporation 
and  person.  Said  reports  shall  cover  the  period,  and  be  fUed  ai 
the  time,  prescribed  by  the  commission.  The  contents  of  such 
report  and  the  form  thereof  shall  conform  in  the  case  of  railroad 
corporations  as  nearly  as  may  be  to  that  required  of  common 
carriers  under  the  provisions  of  the  act  of  congress  entitled  "An 
act  to  r^nlate  commerce,"  approved  February  fourth,  eighteen 
hundred  and  ei^ty-seven,  and  the  acts  amendatory  thereof  and 
enpplementaiy  thereto.  The  commission  may  require  such  report 
to  contain  information  in  relation  to  rates  or  regulations  con- 
cerning fares  or  frei^ts,  agreemmts  or  contracts  affecting  the 
same,  so  far  as  such  rates  or  regulations  pertain  to  transportation 
within  the  state.  When  the  report  of  any  such  corporation  or 
person  is  defective,  or  believed  to  be  erroneous,  the  commission 
shall  notify  the  corporation  or  person  to  amend  the  same  within 
a  time  prescribed  by  the  commission.  The  originals  of  the  reports, 
subscribed  and  sworn  to  as  prescribed  hj  law,  shall  be  preserved 
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in  the  office  of  the  commission.  The  commission  may  also  require 
Buch  corporation  and  persons  to  file  periodic  reports  in  the  form, 
covering  the  period  and  at  the  time  prescribed  by  the  commission. 
The  commission  may  require  of  any  such  corporation  or  person 
specific  answers  to  questions  upon  which  the  commission  may  need 
information.  [The  annual  report  required  to  be  filed  by  a  com- 
mon carrier,  railroad  or  street  railroad  corporation  shall  be  so  filed 
on  or  before  the  thirtieth  day  of  September  in  each  year.]  The 
commission  may  extend  the  time  for  making  and  filing  such 
report  for  a  period  not  exceeding  sixty  days.  If  such  corpora- 
tion or  person  shall  fail  to  make  and  file  the  annual  report  within 
the  time  [above  specified]  prescribed  or  within  the  time  as 
extended  by  the  commission,  or  shall  fail  to  amend  such  report 
within  such  reasonable  time  as  may  be  prescribed  by  the  commi&- 
sion,  or  shall  fail  to  make  specific  answer  to  any  question,  or  shall 
fail  to  make  the  periodic  reports  when  required  by  the  commission 
as  herein  provided,  within  the  time  and  in  the  form  prescribed 
by  the  commission  for  the  making  and  filing  of  any  such  report 
or  answer,  such  corporation  or  person  diail  forfeit  to  the  state 
the  snm  of  one  hundred  dollars  for  each  and  every  day  it  shall 
continue  to  be  in  default  with  respect  to  such  annual  report, 
amendment,  answer  or  periodic  report.  Such  forfeiture  shall  he 
recovered  in  an  action  brought  by  the  commission  in  the  name  of 
the  people  of  the  state  of  New  York.  The  amount  recovered  in 
any  such  action  shall  be  paid  into  the  state  treasury  and  credited 
to  the  general  fund.  Any  railroad  corporation  or  common  carrier 
other  than  a  street  railroad  corporation  operating  partly  within 
the  second  district  and  partly  within  the  first  district  shall  report 
to  the  commission  of  the  second  district;  but  the  commission  of 
the  first  district  may,  upon  reasonable  notice,  require  a  special 
report  from  such  railroad  corporation  or  common  carrier.  Any 
street  railroad  corporation  operating  partly  within  the  first  dia- 
trict and  partly  within  the  second  district  shall  report  to  the  com- 
mission of  the  first  district ;  but  the  commission  of  the  second  dis- 
trict may,  upon  reasonable  notice,  require  a  special  report  from 
such  street  railroad  corporation. 

%  2.  This  act  shall  take  effect  immediately. 
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In  the  Matter  of  the  Complaint  of  Udo  M.  Fleischmaw  against 
The  New  York  Edison  Company  in  Regard  to  its  Charges 
for  Sub-lletera  and  Electric  Current  ConBumed 

Case  No.  2228 

(Public  Service  CommiHaimi,  First  DiEtrtct,  Januar7  23,  1018) 

Charge!  for   anb-meten   anfl   electric   cnneut   by   tbe   Hew  Tork   Edisoit 
Compan;. 

Premises  Nob.  1M0-I9ee  Broadway,  138-146  Columbus  avenue,  in  the 
city  of  New  York,  are  owned  by  the  complainant,  Udo  M.  Fleischman, 
some  of  whose  tenants  had  contracts  with  the  New  York  Ediaon  Company 
for  the  supplying  of  electric  current.  Other  tenants  purchased  tiieir 
current  from  the  complainant,  irtio  in  turn  paid  the  EMison  Company 
tberefor.  There  were  aJso  in  use  certain  meters  owned  by  the  United 
Electric  Light  and  Power  Company  in  addition  to  those  of  the  Edison 
Company.  The  United  Electric  Light  and  Power  Company  metera  were 
used  to  measure  current  furnished  by  that  company.  The  current  so 
consumed  was  billed  by  the  Edison  Company  as  a  part  of  its  own  service 
under  what  is  known  as  "  exchange  service."  The  practice  of  snb- 
metering  has  been  condemned  by  the  Commission  in  several  coses  cited 
in  the  (pinion.  To  conform  to  tbe  order  of  tbe  Commission  made  as 
a  result  of  the  caeee  cited  the  New  York  Edison  Company  isaued  a  supple- 
ment to  its  schedule,  establishing  a  schedule  of  prices.  The  complainant 
entered  into  a  meter  purchase  agreement  on  the  basis  outlined  in  the 
aaid  supplement.  The  present  proceeding  is  to  establish  the  amount  of 
the  charge  which  should  be  exacted  and  collected  from  the  complainant 
for  sub-metera  and  for  reparation  for  past  excessive  charges  and  pay- 
ments. Beld,  that  the  Edison  Company  should  now  arrange  to  transfer 
the  sub-meters  to  the  complainant  at  the  price  which  the  Edison  Com- 
pany would  pay  the  United  Company  for  such  meters  and  that,  whatever 
the  price  may  be  that  it  must  pay  the  United  Company  Uierefor,  its 
failure  to  procure  such  meters  from  the  United  Company  while  the 
schedule  was  effective  should  not  increase  the  cost  of  the  meters  to  the 
complainant;  also,  held,  that  the  Commission  haa  no  statutory  power 
to  order  a  refund  because  of  exceasive  or  improper  past  charges  for 
current  actually  paid  for. 

Hbevbt,  Commissioner. —  The  facts  eatablished  upon  the  hear- 
ing in  thifl  matter  may  be  summarized  as  follows: 

The  complainant  is  the  owner  of  the  premises  Nos.  1960- 
1966  Broadway,  138-146  Columbus  avenua    In  November,  1915, 
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some  of  hia  teoaats  had  contracts  with  the  New  York  Edison  Com- 
pany for  the  supply  of  electric  current  and  were  billed  directly 
by  the  company.  Other  tenants  purchased  their  current  from 
the  complainant  and  the  latter  in  turn  paid  the  Edison  Company 
therefor.  The  company  read  the  meters  of  the  tenants  who  pui^ 
chased  their  current  from  ccauj^inaut,  and  fumi^ed  to  com- 
plainant it^nized  biUa  showing  the  readings  of  th^r  individual 


In  addition  to  the  meters  belonging  to  the  Edison  Company 
there  were  in  use  certain  meters  which  were  the  property  of  the 
United  Electric  Li^t  and  Power  Company  and  were  used  to 
measure  carrot  furnished  by  the  latter  company.  The  current 
BO  consumed  was  billed  by  the  Edison  Company  as  a  part  of  its 
own  service  under  what  is  known  as  "exchange  service." 

The  practice  of  sub-metering  then  prevailing  was  condemned  by 
the  Commission  in  Stadtlander  v.  New  York  Edison  Company, 
6  P.  S.  C.  Reports,  Ist  Dist  N.  Y.  48,  and  on  October  15,  1916, 
in  Matter  of  the  Hearing  as  to  Kate  Schedules  of  the  company, 
6  P.  S.  C.  R.  Ist  Dist  N.  Y.  289,  an  order  was  made  directing 
that  on  and  after  January  1,  ldl6,  the  company  should  deter- 
mine the  amount  of  current  supplied  to  each  customer  by  means 
of  a  master  meter  and  that  the  company  should  not  install  more 
than  one  meter  to  a  service  under  each  contract  The  order  also 
directed  that  the  company's  schedule  should  contain  in  full  the 
terms  under  which  the  company  would  sell  any  meters  owned  or 
installed  by  it.  The  order  in  no  way  affected  the  service  to  those 
tenants  of  complainant  who  were  being  served  and  billed  by  the 
company  direct 

As  a  result  of  the  Commission's  order,  the  New  York  Edison 
Company  issued  a  supplement  to  its  schedule  efFective  Novem- 
ber 20,  1915,  as  follows: 
"  Prices  of  Meters : 

"  Prices  at  which  the  meters  now  installed  upon  the  premises 
of  the  consumer  may  be  purchased  by  the  consumer  with  the 
understanding  that,  if  subsequently  sub-metering  is  no  longer 
required,  tlie  meters  so  purchased  may  be  returned  within  a 
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perictd  of  six  months,  from  January  1,  1916,  and  if  in  acceptable 
condition,  the  full  amount  paid  for  them  will  be  refunded. 
"(Here  follows  a  schedule  of  priced.)" 

On  December  27,  1915,  &e  complainant  signed  and  sent  to  the 
company  a  meter  piirchase  agreement  No  further  steps  were 
taken  until  January  27,  1916,  when  the  company  received  a 
request  from  complainant  that  until  further  notice  it  honor  all 
orders  in  reference  to  dectric  service  lamps,  etc.,  from  the  com- 
plainant's agent,  the  Independrait  Electric  Lighting  Corpora- 
tion. On  the  same  day  the  complainant's  agent  notified  the  com- 
pany by  letter  that  the  complainant  would  refuse  to  permit  the 
use  of  risers  or  mains  in  the  premises  for  the  sale  of  electricity 
to  any  of  the  complainant's  tenants  and  a  demand  was  made  that 
a  master  meter  be  installed  to  correctly  measure  the  amount  of 
consumption.  A  demand  was  also  made  in  said  letter  that  all 
sub-meters  be  connected  to  the  master  meters  including  meters  of 
tenants  who  were  then  being  served  by  the  company  direct,  and 
the  complainant  also  agreed  therein  to  purchase  all  sub-meters  in 
the  premises  at  the  schedule  prices.  On  the  same  day  a  further 
letter  was  sent  to  the  company  by  the  complainant's  agent  advis- 
ing the  company  that  complainant  would  be  compelled  to  refuse 
payment  of  the  bills  for  current  supplied  where  readings  on  series 
meters  were  being  made  and  insisted  on  being  billed  for  all  cur- 
rent furnished  in  the  building  and  also  for  sub-meters  and  meters 
which  were  then  being  used  to  serve  tenants  direct  Despite  this 
notice  the  company  in  fact  continued  thereafter  to  use  the  risers 
and  meters  in  the  building  to  serve  some  of  the  tenants  of  the 
complainant  direct  and  the  complainant  continued  to  pay  bills 
made  out  to  him  in  which  was  included  current  consumed  by  the 
other  tenants  through  meters  not  connected  with  a  master  meter, 
"niis  continued  until  April  38,  1916,  whrai  a  master  meter  was 
installed  to  which  were  connected  the  meters  of  some  only  of  the 
complainant's  tenants. 

Thereafter,  from  time  to  time,  as  consents  were  received  from 
tenants  who  were  being  served  direct,  their  meters  were  con- 
nected to  the  master  meter.    The  consents  of  all  tenants  had  not 
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been  obtaioed  and  all  meters  bad  not  been  so  connected  on  Jvlj  6, 
1916,  on  which  date  the  schedule  of  prices  for  meters  which  had 
become  effective  on  November  20,  1915,  was  superseded  l^  a 
supplement  which  provided:  "The  company  reserves  the  right 
to  sell  or  withhold  the  sale  of  meters  belonging  to  it  installed 
upon  the  premises  of  the  consumer.  In  the  event  of  sale  the  price 
will  be  a  matter  of  mutual  agreement  based  on  the  estimated  value 
of  the  meter  and  connected  appliances."  Although  the  master 
meter  wag  installed  in  April,  1916,  the  company's  seal  was  not 
removed  from  at  \e&st  one  sub-meter  until  many  months 
thereafter. 

The  complainant  in  this  proceeding  seeks  the  following  relief: 

(1)  That  the  Edison  Company  be  directed  to  charge  the  com- 
plainant at  the  schedule  prices  prevailing  prior  to  July  6,  1916, 
for  all  meters  on  the  premises  in  January,  1916,  whether  the 
current  consumed  through  the  meters  was  billed  to  the  complain- 
ant or  directly  to  the  tenant  and  irrespective  of  the  fact  that  some 
of  the  meters  were  owned  by  the  United  Electric  Light  and  Power 
Company. 

(2)  That  the  company  make  reparation  to  the  complainant  for 
the  difference  in  the  price  of  the  current  consumed  through  the 
master  meter  and  the  aggr^ate  of  current  consumed  through  the 
several  sub-meters  up  to  the  time  of  the  removal  of  the  seals  by 
the  Edison  Company. 

The  company  concedes  that  the  complainant  is  entitled  to  pur- 
chase at  the  prices  set  forth  in  the  schedule  of  November  20, 
1915,  all  meters  on  the  premises  owned  by  it,  the  consumption 
through  which  was  billed  to  the  complainant  prior  to  the  change 
of  price  effected  by  the  schedule  of  July  6,  1916.  As  to  the 
meters  of  the  United  Company,  it  was  conceded :  "  The  meters 
belonging  to  the  United  Company  which  in  that  period  he  desired 
to  purchase  would  be  chained  for  at  the  price  which  the  Edison 
Company  would  pay  the  United  Company  for  those  meters." 

As  to  the  first  prayer  for  relief  —  fliat  is,  the  charge  which 
should  be  exacted  and  collected  from  the  complainant  for  sub- 
meters —  I  am  of  the  opinion  that  the  complainant  is  entitled  to 
purchase  at  the  prices  set  forth  in  the  schedule  of  November  20, 
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1915,  only  those  meters  of  the  New  York  Ediaon  Company  on  the 
premises  the  consumption  through  which  was  billed  to  him  prior 
to  July  6,  1916.  The  purpose  of  the  order  of  the  Commission 
and  the  schedule  filed  in  pursuance  thereof  on  November  20, 19 15, 
permitting  the  purchase  of  meters,  was  to  aid  a  readjustment  fol- 
lowing the  abolition  of  the  practicee  then  existing  and  was 
intended  to  permit  landlords  to  purchase  and  attach  to  master 
meters  those  meters  which  had  been  installed  for  individual 
tenants  who  paid  their  landlords  for  current  consumed  but  which 
were  being  read  by  the  company.  The  order  and  schedule  were 
not  intended  to  interfere  with  contracts  existing  between  the 
company  and  tenants  direct  iind  neither  were  the  meters  through 
which  such  service  was  being  given  within  the  purview  of  the 
order  and  schedule  unless  the  tenants  agreed  to  take  current  from 
their  landlords.  I  do  not  think  that  the  fact  that  the  complainant 
notified  the  company  that  the  use  of  the  risers  and  mains  would  be 
no  longer  permitted  is  controlling  on  the  question.  The  schedules 
of  the  Edison  Company  at  that  time  and  from  August  15,  1912, 
provided  for  the  following  standard  contract  rider:  "It  is  fui^ 
ther  understood  and  agreed  that  this  contract  shall  not  become 
effective  for  the  service  of  any  tenant  or  tenants,  until  such  tenant 
or  t^Lonts  shall  have  terminated  any  existing  service  contract 
with  the  New  York  Edison  Company."  Irrespective  of  this 
provision,  the  fact  is  that  the  relationship  between  the  Edison 
Company  and  the  t^iants  to  whom  service  was  continued  even 
after  the  notice  was  not  thereby  terminated,  current  being  fur- 
nished to  than  directly  for  which  th^  paid  the  Edison  Company. 
It  appears  that  the  United  Electric  Light  and  Power  Company 
provided  in  the  supplement  to  its  schedule  effective  November  22, 
1916,  and  in  all  supplement  schedules  to  March  3,  1917,  that 
integrating  recording  watt-hour  meters  would  be  sold  for  sub- 
metering  purposes  at  eight  dollars  each.  As  the  Edison  Company 
undertook  with  the  consent  of  the  United  Company  to  supply  the 
complainant  with  the  current  of  the  United  Company  on  exchange 
■ervice,  the  Edison  Company  upon  complainant's  demand  of  Jan- 
uary 27,  1915,  should  have  complied  with  its  own  rate  schedule 
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and  should  have  procured  from  the  United  Company  at  the  sched- 
ule prices  all  meters  of  the  type  specified,  the  consumption  throng 
which  was  billed  to  complainant  prior  to  March  3,  1917.  This 
was  the  price  "  which  the  Edison  Company  would  pay  the  United 
Company  for  those  meters."  The  Edison  Company  should  now 
arrange  to  transfer  such  meters  to  the  complainant  at  that  price, 
whatever  the  price  may  be  that  it  must  now  pay  the  United  Com- 
pany therefor.  Its  failure  to  procure  such  meters  from  the  United 
while  the  schedule  was  effective  should  not  inciease  the  cost  of 
the  meters  to  the  complainant. 

As  to  the  second  prayer  for  relirf —  that  is,  reparation  for  past 
excessive  charges  and  payments  —  it  has  been  pointed  out  on 
numerous  occasions  that  the  Commission  has  no  statutory  power 
to  order  a  refund  or  reparation  because  of  excessive  or  improper 
past  charges  for  current  consumed  and  paid  for,  and,  therefore, 
the  Commission  cannot  make  an  award  to  complainant  because  of 
the  company's  failure  to  remove  the  seals  from  the  pub-moters 
after  the  installation  of  a  master  meter  even  if  complainant  were 
otherwise  entitled  to  such  relief.  Irrespective  of  this,  the  evidence 
is  not  clear  as  to  when  title  to  the  meters  passed  nor  whether  the 
seals  remained  upon  more  than  one  of  the  sub-meters,  nor  is  there 
any  proof  that  the  difference  in  consumption  registered  by  the 
master  meter  and  the  aggregate  of  the  consumption  registered 
by  the  sub-meters  for  the  entire  period  was  due  to  defective  sub- 
meters  which  the  complainant  claims  could  not  be  inspected  be- 
cause of  the  presence  of  the  seal.  This  difference  may  have  been 
caused  hy  any  of  these  causes:  A  drop  in  potential;  the  con- 
sumption of  energy  required  to  operate  sub-meters  and  recorded 
solely  on  the  master  meter;  or  by  inaccuracy  of  the  sub-meters. 
However,  for  the  adjudication  and  recovery  of  any  damages  by 
reason  of  past  overpayments,  the  complainant  is  rel^ated  to  a 
forum  of  competent  jurisdiction. 

The  parties  should  without  formal  order  carry  into  effect 
promptly  the  conclusions  herein  set  forth  and  advise  the  Commis- 
sion within  thirty  days  whether  this  has  been  accomplished.  The 
necessity  of  an  order  in  the  matter  will  theai  be  determined. 
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la  the  Matter  of  the  Oomplaint  of  Sahtjel  Evahs  Maibes  et  al. 
against  The  Flatbosh  Gas  Company  Relative  to  Bates  for 
Electricity  in  the  Borong^  of  Brooklyn 

Case  No.  1641 

(PubUc  Service  ConmiiBsioii,  First  District,  February  1,  1918) 

LcfiiUtin  fntent  m  to  tha  vnifonnlty  of  nuudniiun  ratss  In  tba  twanty- 
nlntli  waid  of  BroolctTn  and  the  otlwi  waida  of  that  bontngh. 

Katea  for  akctrldty  to  be  loU  in  Brooklyn  by  tho  Flatbnali  Oaa  Company 
and  ifiTeattxatlon  aa  to  wkotbar  tba  aame  ara  nnjnat,  naroasonable  and 
ezceaslTe  aa  charged. 

Unjnat  diacrimlnatlon  In  price  of  mtient  aold  against  the  smaller  consumers 
and  nndae  prafannce  to  laixer  connnurs  —  leiania  of  tba  history  aa 
to  the  electric  aerrice  is  Brooklyn  ipecillcally  t^wtn. 

Principlei  upon  which  the  baala  of  a  true  "  fait  Talne  "  ia  to  be  found. 

Deciaioa  made  not  merely  on  an  arbitrary  rate  pet  kilowatt  konr  bit  aftei 
the  conalderation  and  analyala  of  the  rate  reduction  aad  its  probable 
effect  npon  the  financea,  eaminKs  and  corporate  income  of  the  company. 

In  the  borough  of  Brooklyn,  city  of  New  Yoric,  electricity  tor  general 
eonamnptlon  is  furnished  by  two  companies,  the  Flatbush  Gas  Company, 
defendant  in  the  present  action,  which  operates  in  the  twent;-ninth 
ward,  known  as  the  "Flatbush  section"  of  Brooklyn,  and  the  Edison 
Electric  Illuminatiiig  Company  of  Brooklyn,  which  operates  in  the  other 
thirty-one  wards  of  the  borough  but  has  not  yet  furnished  service  in  its 
franchise  area  in  the  twenty-ninth  ward.  This  latter  company  has  seT- 
ersi  transmission  lines,  however,  running  through  the  ward  In  question 
from  whidt  its  residents  could  be  supplied  with  service.  The  "  Flatbush 
section  "  of  Brocdclyn  is  one  of  the  finest  residential  regions  in  Greater 
New  York  and  is  closely  built  up  with  homes  using  large  quantities  ot 
electric  current.  Under  the  statute  fixing  electric  service  within  the  city 
of  Greater  New  York  the  twenty-ninth  ward  of  Brooklyn  was  dealt  with 
the  aame  as  the  other  wards  in  Brooklyn,  and  a  maximum  rate  of  twelve 
eents  per  kilowatt  hour  for  purposes  other  thsn  street  lighting  was  pre- 
scribed alike  for  the  district  served  by  the  Flatbush  Gas  Company  and 
for  the  rinnaining  seotion  of  Brooklyn  served  by  the  Edison  Electric 
Illuminating  Company  of  Brooklyn.  Laws  of  lOOG,  chaps.  732,  733.  The 
legislative  intent  evidently  was  that  the  twenty'ninth  ward  should  be 
governed  by  the  same  maximum  rate  as  the  other  wards  ot  Brooklyn. 

On  June  10,  1912,  separate  complaints  signed  by  more  than  one  hun- 
dred ecaisumerB  were  made  to  thb  CommlssitHi  against  each  of  the  oom- 


by  Google 


Stat:b  Depahtment  Kkpobts 


Public  Service  CommiBaion,  First  District 


paniea,  identical  in  alle^tiona  Mid  pmyer  except  for  the  designation  of 
the  defendant.  The  all^atiixiB  of  those  complaints  pertinent  to  the 
present  discussion  are  that  the  prices  of  electricity  sold  and  delivered 
in  the  borough  of  Brooklyn  by  tbe  Flatbush  Gas  Company  under  its 
general  rate  of  twelve  cents  or  its  proposed  rate  of  eleven  cents,  are 
unjust,  unreaMmable  and  excessive  and  disproportionate  to  the  proper 
cost  of  manufacturing  and  delivering  such  electricity  in  said  borough; 
also  that  the  difTerenccs  in  price  of  electricity  so  sold  and  delivered 
under  the  general  rate  and  the  prices  charged  to  numerous  preferred 
cnatomerE  are  unreasonable,  and  such  differences  unjustly  discriminate 
against  the  smaller  consumers  and  give  undue  preference  to  the  larger 


On  July  16,  1S12,  contemporaneous  but  separate  proceedings  were 
taken  before  the  Commission;  one  In  case  No.  1S40,  in  which  the  Edison 
Electric  Illuminating  Company  of  Brooklyn  was  the  respondent,  and  the 
other  in  tbe  present  case,  No.  1641,  in  which  tbe  Flatbush  Qas  Com- 
pany was  the  respondent.  The  latter  company  supplies  both  gas  and  elec- 
tricity in  this  region  but  the  proceeding  related  only  to  its  electrical 
depertmeut.  That  company  asked  that  the  hearing  be  ad'joumed  for  all 
purposes  until  after  the  bearing  and  decision  of  the  case  of  the  Brooklyn 
Edison  Company.  Just  before  the  commencement  of  the  proceeding  in 
case  No.  1640  the  Brooklyn  Edison  Company  reduced  its  maximum  rate 
from  twelve  cents  to  eleven  centa  per  kilowatt  hour.  An  opinion  in  tbe 
Brooklyn  Edison  case  was  handed  down  on  October  27,  1S16,  accom- 
panied by  an  order  fixing  the  maximum  price  at  eight  cents  per  kilowatt 
hour.  This  was  modified  by  a  supplemental  order  of  December  27,  1910, 
under  which  a  lighting  rate  of  five  to  eight  cents  per  hour  average  daily 
uae  of  maximum  demand  and  a  power  rate  of  three  to  eight  centa  per 
hour  average  daily  use  of  maximum  demand  were  to  be  eetablished.  In 
the  present  proceeding  it  is  alleged  by  the  complainant  that  the  prices  at 
which  electricity  ia  aold  and  delivered  by  the  Flatbuah  Gas  Company 
under  its  general  rate  of  twelve  centa  per  kilowatt  hour  are  unjust, 
unreasonable  and  excessive  by  reason  of  the  diaproportitmate  relation  of 
those  rates  to  the  coat  of  the  service,  the  return  they  allow  on  the  cor- 
porate property  and  their  excess  over  the  fair  value  of  the  serrice  r«i- 
dered  as  attested  by  the  rates  chargable  by  the  Edison  Company  in  the 
same  territory,  and  also  that  the  difTerencee  in  the  prices  charged 
various  consumers  of  such  electricity  are  unreasonable,  unjustly 
discriminatory  and  unduly  preferential. 

Rates  demanded  by  an  electrical  corporation  for  electricity  or  any 
service  rendered  must  be  reasonable  and  just.  The  meaning  of  the 
expressions  "  present  value  "  and  "  actual  cost "  has  been  considered  in 
other  Jurisdictions.  Tbe  results  of  such  investigation  are  herein  set 
forth. 

Held,  that  the  Commission  might  find  warrant,  from  the  tacts  indi- 
cated in  the  course  of  this  proceeding  as  to  the  status  and  legally 
chargeable  rates  of  the  Edison  Electric  lUuminatiDg  Company  in  tbe 
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reapondent'a  fruichise  territoiy  and  "  t)ie  value  of  the  Betrice "  ren- 
dered by  the  rei^ndent,  the  Flathuah  Gaa  Company,  for  ui  order  requir- 
ing the  latter  company  to  put  in  force  a  general  rat«  of  eight  cents  per 
kilowatt  hour  or  to  let  the  Edison  Company  furnish  the  service  to  con- 
sumers who  desire  the  eight-cent  rat«,  but  that  under  all  the  eireum- 
stances  aJTecting  current  operations  in  the  electric  field  it  is  better  that 
the  Commission  place  its  decision  not  on  the  merely  legal  consequences  of 
the  company's  status  in  the  Flatbuah  area  but  upon  a  thorough  analysis 
of  the  usual  aspects  of  such  a  rate  reduction,  its  probable  effect  upon  the 
Snances,  eamiags  and  corporate  income  of  the  company.  Specific  rate 
reductions  were  ordered  for  the  first  two  hours'  average  dsJIy  use  of 
the  maximum  demand  from  indicated  periods,  and  a  graduated  rate  for 
■11  current  consumed  in  ^uxoi  ot  the  first  two  hours  of  such  daily  use. 


Heevkt,  CommisBioner. —  Electricity  for  general  coDSumption 
in  the  borough  of  Brooklyn  ib  furnished  by  two  companies  —  the 
Flatbusb  Gafl  Company,  which  operates  in  the  twenty-ninth  ward 
{formerly  the  town  of  Flatbush)  and  against  which  the  complaint 
in  this  proceeding  ia  directed,  and  the  Edison  Electric  Illumin- 
ating Company  of  Brooklyn,  which  operates  in  the  other  thirty- 
one  wards  of  the  borough  but  has  not  yet  fumi.=ihed  service  in  its 
franchise  area  in  the  twenty-ninth  ward.  The  latter  company 
has,  however,  several  electric  transmission  lines  running  through 
the  twenty-ninth  ward,  from  which  its  residents  could  be  supplied 
with  service.  The  "  Flatbush  Section  "  of  Brooklyn,  comprising 
the  twenty-ninth  ward,  is  one  of  the  finest  residential  regions  in 
Greater  New  York,  and  is  closely  built  up  with  homes  which  use 
large  quantities  of  electric  current. 

In  previous  legislation  directly  fixing  rates  for  electric  service 
in  the  several  districts  now  embraced  within  the  city  of  Greater 
New  York,  the  twenty-ninth  ward  of  Brooklyn  was  treated  homo- 
geneously with  the  other  wards  in  Brooklyn,  and  the  maximimi 
rate  of  twelve  cents  per  kilowatt  hour  for  purposes  other  than 
street  lighting  was  prescribed  alike  for  the  section  of  Brooklyn 
served  by  the  Flatbush  Gas  Company  and  for  the  remaining 
section  served  by  the  Edison  Electric  Illuminating  Company  of 
Brooklyn.  Laws  of  1905,  chaps.  732,  733.  The  Legislature  thus 
indicated  its  view  that  the  twenty-ninth  ward  should,   in  rate 
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matters,  etand  on  a  pari^  with  other  wards,  and  be  governed  by  a 
similar  maximum.  The  twelve-cent  rate  was  the  maximum  rate 
charged  by  both  of  these  oompaniefl  within  the  leapective  areas 
served  by  them,  at  the  time  when,  on  June  10,  1912,  separate 
complaints  signed  by  more  than  one  hundred  consumers  were 
made  to  this  Commission  against  each  of  the  companies,  identical 
in  allegations  and  prayer  except  for  the  designation  of  the  defend- 
ant, the  portion  pertinent  to  this  discussion  being  as  follows : 

"  I.  That  the  prints  of  electricity  sold  and  ddivered  in  the 
borough  of  Brooklyn,  in  the  city  of  New  York,  by  the  Flatbush 
Gas  Company,  under  its  general  rate  of  twelve  cents,  or  its  pro- 
posed rate  of  eleven  cents,  are  unjust,  unreasonable  and  excessive, 
and  are  disproportionate  to  the  proper  cost  of  manufacturing  and 
delivering  such  electricity  in  said  borou^. 

"II.  That  the  diilerences  in  price  of  such  electricity  so  sold 
and  delivered  under  the  general  rat6  and  the  prices  charged  to 
numerous  preferred  customers  are  unreasonable,  and  sueh 
difTerences  unjustly  discriminate  against  the  smaller  consumers 
and  give  undue  preference  to  the  larger  consumers." 

Contemporaneous  but  separate  proceedings  were  thereupon 
b^un  before  the  Commission  on  July  16,  1912  —  one  in  Case 
No.  1540,  in  which  the  Edison  Electric  Illuminating  Company  of 
Brooklyn  was  the  respondent,  and  the  other  in  Case  No.  1541,  in 
which  the  Flatbush  Gas  Company  was  the  respondent  The  Flat- 
bush  Gas  Company  supplies  both  gas  and  electricity  in  this  region, 
the  proceeding  of  course  relating  only  to  its  electrical  department 
At  the  very  first  hearing  in  the  latter  case,  counsel  for  the  Flatbush 
Gas  Company  asked  that  the  hearing  be  adjourned  for  all  purposes 
until  after  the  hearing  and  decision  of  the  case  of  the  Brooklyn 
Edison  Company,  and  the  expediency  of  deferring  the  determina- 
tion of  this  case  till  after  the  outcome  of  the  other  case  had  been 
determined,  was  several  times  urged  upon  the  Commission  by  the 
Flatbush  Gas  Company.  To  this  insistence,  the  Commission  at 
times  gave  a  measure  of  heed. 

Just  prior  to  the  commencement  of  the  proceedings  in  Case  No. 
1540,  the  Brooklyn  Edison  Company  reduced  its  maximum  rate 
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from  twelve  cents  to  eleven  cents  per  kilowatt  hour.  An  opinion 
in  the  Brooklyn  Edison  case  was  handed  down  on  October  27, 
1916,  accompanied  by  an  order  fixing  the  maximum  price  for 
electricity  at  eight  c^ite  per  kilowatt  hour.  Moritz  v.  Edison 
,  Elec.  Ill  Co.  of  Bklyn.,  7  P.  S.  C.  E.  Ist  Dlst.  N.  Y.  175.  By  a 
supplemental  opinion  and  order  of  December  27,  1916,  modifica- 
tions were  made  in  certain  details  of  the  schedule  of  prescribed 
rates,  including  the  gradation  of  the  rates  based  upon  the  addi- 
tional hours  average  daily  use  of  maximum  demand,  under  which 
a  lighting  rate  of  five  to  eight  cents  per  hour  average  daily  use 
of  maximum  demand  and  a  power  rate  of  three  to  eight  cents 
per  hour  average  daily  use  of  maximum  demand  were  to  be 
established.  Moritz  v.  Edisim  Elec.  Ill  Ca  of  Bklyn.,  7  P.  S.  C. 
K.  1st  Dist.  N.  Y.  259. 

The  initial  taking  of  testimony  in  Case  No.  1541  was  completed 
at  a  relatively  early  date,  namely,  October,  1913,  but  was  con- 
tinued for  nearly  three  years  in  Case  No.  1540.  When  the  con- 
sideration of  that  ease  was  nearly  completed,  the  Commission 
resumed  hearings  in  Case  No.  1541,  for  the  purpose  of  bringing 
appraisal  figures  down  to  date  and  including  in  the  record  neces- 
sary data  as  to  recent  investment  and  operations.  These  hearings 
were  continued  until  July  23,  1917.  After  the  lapse  of  a  suitable 
interval,  briefs  were  submitted. 

Two-Fold  Featurbs  of  the  Complaint 
The  complaint  in  this  proceeding  is  two-fold:  first,  that  the 
prices  at  which  electricity  Is  sold  and  delivered  by  the  Flatbush 
Gob  Company  under  its  general  rate  of  twelve  cents  per  kilowatt 
hour,  are  unjust,  unieasonable  and  excessive  by  reason  of  the 
disproportionate  relation  of  those  rates  to  the  cost  of  the  service, 
the  return  they  allow  on  the  corporate  property,  and  their  excess 
over  the  fair  value  of  the  service  rendered  as  attested  by  the  rates 
chargeable  hy  the  Edison  Company  in  the  same  territory;  and, 
second,  that  the  differences  in  the  prices  charged  various  con- 
sumers of  such  electricity  are  unreasonable,  unjustly  discrimina- 
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tory  and  unduly  preferential.     The  two  phases  of  the  complaint 
will  be  separately  considered. 

"  Value  of  the  Sebvice  "  and  "A  Faib  Retdeh  " 
For  reasonB  which  in  sequraice  will  he  fully  commented  upon, 
I  am  of  the  opinion  that,  in  the  facts  indicated,  in  the  course  of 
this  proceeding,  as  to  the  status  and  legally  chargeable  rates  of 
the  Edison  Electric  Illuminating  Company  in  the  respondoit'a 
franchise  territory  and  "the  value  of  the  service"  rendered  by 
the  respondent,  the  Commission  might  find  warrant  for  requir- 
ing the  Flatbush  Gas  Company  forthwith  to  pui  in  force  a  general 
rate  of  eight  cents  per  kilowatt  hour  or  let  the  Edison  Company 
furnish  the  service  to  consumers  who  desire  the  eight-cent  rate. 
Under  all  of  the  circumstances  affecting  this  company  and  cur- 
rent operations  in  the  electric  field,  however,  I  think  it  prefer- 
able that  the  Commission  place  its  decision  on  no  basis  merely  of 
the  legal  consequences  of  the  company's  status  in  the  Flatbush 
area.  It  seems  better  that  the  Commission  in  determining  whetbar 
it  will  or  not  order  the  immediate  promulgation  of  the  eight-cent 
rate,  should  proceed  also  and  first  to  a  thorough  analysis  of  the 
usual  aspects  of  such  a  rate  reduction,  determine  its  probable 
effect  on  the  finances,  earnings  and  corporate  income  of  the  com- 
pany, and  perhaps  even  put  the  reduction  in  force  on  a  somewhat 
moderate  and  gradual  basis  which  will  afford  the  certainty  of  full 
disclosure  as  to  the  probable  effects  of  such  a  reduction,  before 
the  eight-cent  rate  has  been  placed  permanently  in  force.  For 
this  reason,  I  shall  proceed  with  a  full  analysis  of  the  applicable 
legal  principles  and  endeavor  to  ascertain  the  reduction,  if  any, 
which  may  he  ordered  without  doing  violence  to  the  company^s 
right  to  earn  a  fair  return  upon  the  money  which  investors  have 
placed  and  left  in  the  project.  From  the  point  of  view  of  the 
results  of  this  scrutiny,  it  appears,  as  will  be  later  amplified,  that 
the  Commission  would  be  within  its  rights  in  ordering  the  adop- 
tion of  the  eight-cent  rate.  Especially  in  view,  however,  of  the 
factors  of  uncertainty  which  arise  from  the  prevalence  of  the 
world  war  and  the  consequences  of  various  costs  and  values  which 
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tbe  company  has  correctly  conceded  could  not  be  urged  as  a  bind- 
ing basis  for  a  determination  in  tbis  case,  I  think  that  a  sealed 
reduction  may  best  be  followed,  under  which  the  company  is 
permitted  to  retain  for  the  present  the  right  to  charge  a  rate 
slightly  in  excess  of  what  the  present  facts  warrant.  Such  a 
course  will  combine  the  advantages  of  the  company's  early  com- 
pliance with  its  obligation  to  install  an  eight-cent  rate,  unlesp 
such  a  rate  is  proved  by  experience  to  be  altogether  inadequate, 
and  also  the  advantage  of  such  a  gradual  reduction  as  will  afford 
complete  security  against  any  impairment  of  the  ■  company's 
return  upon  its  property. 

SUMMABY  oy  FiSDINOH 

As  a  result  of  the  analyses  and  conclusions  hereinafter  set  out 
in  detail,  I  reach  the  view  that  the  Commission  should  order  in 
effect  certain  reductions  which  may  be  briefly  indicated  as 
follows : 

For  the  first  two  fours'  average  daily  use  of  the  maosimum 
demand,  the-  following  schedule  of  charges : 

From  March  1,  1918,  toand  including  August  31,  1918,  ten 
cents  per  kilowatt  hour. 

From  September  1,  1918,  to  and  including  February  28,  1919, 
nine  cents  per  kilowatt  hour. 

Prom  ajid  after  March  1,  1919,  eight  cents  per  kilowatt  hour. 

For  aU  current  consumed  in  excess  of  the  first  two  hours'  aver- 
age daily  use  of  the  maximum  demand,  from  and  after  March  1, 
1918,  not  more  than  six  cents  per  kilowatt  hour. 

The  details  of  certain  recommendations  in  connection  with 
these  readjustments  in  rates,  including  a  minimum  charge  of 
twelve  dollars  a  year,  distributable  over  the  twelve  months,  are 
set  forth  at  the  close  of  this  opinion. 

My  recommendation  that  the  rates  he  reduced  as  above  is 
based  upon  a  determination,  from  all  of  the  evidence,  that  for  the 
purpose  of  determining  the  reasonableness  of  the  return  allowed 
by  the  present  rates,  the  total  fair  value  of  the  company's  prop- 
erty, taking  into  account  all  of  the  elements  specified  by  statute 
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and  judicial  decision,  is  to  be  taken  as  approximately  $1,300,000, 
which  figure  is  somewhat  in  ezcesa  of  the  company's  book  figurea 
covering  the  investor's  outlay  —  thus  representing  the  company's 
capital  investm^it  in  its  electric  business. 

From  1912  to  1916,  the  company's  profits  (before  the  deduc- 
tion of  depreciation  reserve)  from  ita  electric  business  increBsed 
from  $93,000  to  $243,000. 

Ad  annual  deduction  of  $60,000  for  depreciation  reserve 
(which  is  equal  to  four  per  cent  of  the  cost  of  depreciable  prop- 
erty) seems  reasonable,  leaving  a  return  of  not  less  than  $183,- 
000.  This  would  be  equivalent  to  a  14  per  cent  return  on  a 
property  valuation  of  $1,300,000. 

Except  for  abnormal  costs  which  the  company  concedes  should 
not  be  a  basis  of  determination,  the  1917  and  1918  return  would 
aubstantially  exceed  this  figure. 

Neither  the  ten  nor  the  nine-cent  rate  will  bring  the  company's 
return  any  where  near  the  point  of  unremunerativeness. 

This  scaled  reduction  is  confidently  submitted  for  the  test  of 
actual  experience.  Further  reductions  will  be  withheld  if  the 
first  prove  unfavorable  in  financial  consequ^icea. 

If  margin  of  error  there  is  in  the  analyses  and  recommenda- 
tions of  this  opinion,  it  may  be  confidently  asserted  to  be  on  the 
side  of  allowing  the  company  to  retain,  even  during  the  experi- 
mental period,  a  general  rate  in  excess  of  eight  cents.  Conserva- 
tism in  this  respect  seems  warranted,  however,  by  current  oondi- 
tiona. 

CONSIDEEATIOHS    IN    DETEEUrHIHQ   A   RBAaoWABLE    EBTnBK 

All  charges  made  or  demanded  by  an  electrical  corporation  for 
electricity  or  any  service  rendered  or  to  be  rendered  "  shall  be 
just  and  reasonable  and  not  more  than  allowed  by  law  or  by 
order  of  the  commission  having  jurisdiction."  Pub.  Serv.  Com. 
Law,  §  66.  This  is  the  statutory  standard  to  which  rates  must 
conform.  The  statute  under  which  this  proceeding  is  brought 
does  not  categorically  specify  the  criteria  for  testing'  the  reaeon- 
ablenesB  of  existing  rates  or  for  fixing  rates  for  the  future,  except 
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to  confine  the  action  of  the  ComnuBsion  in  rate-making  "  within 
lawful  limits "  and  to  require  the  Commiraion  to  consider  "  all 
facts  which  in  its  judgment  have  any  bearing  upon  a  proper 
determination  of  the  question  "  and  to  give  "  due  regard  among 
other  things  to  a  reasonable  average  return  upon  capital  actually 
expended  and  to  the  neceBsity  of  making  reservations  out  of 
income  for  surplus  and  contingencies."  These  provisioos  are 
set  forth  in  section  72  of  the  Public  Service  Commissions  Law, 
which  in  part  is  as  follows :  "  After  a  hearing  and  after  such 
an  investigation  as  shall  have  been  made  by  the  commission  or 
its  officers,  agents,  examiners  or  inspectors,  the  comroission  wtihin 
lawful  limita  may,  by  order,  fix  the  maximum  price  of  gas  or 
electricity  not  exceeding  that  fixed  by  statute  to  be  char^  by 
such  corporation  or  person,  for  the  service  to  be  furnished; 
*  •  *.  In  determining  the  price  to  be  charged  for  gas  or  elec- 
tricity the  commisnon  may  consider  aU  facts  which  in  its  judg- 
ment have  any  bearing  upon  a  proper  determination  of  the  ques- 
tion although  not  set  forth  in  the  complaint  and  not  within  the 
all^ations  contained  therein,  with  due  regard  among  other  thinffs 
to  a  reasonaUe  average  return  upon  capital  actually  expended 
and  to  the  necessity  of  making  reservations  out  of  income  for 
mrplus  and  contingencies." 

What  are  the  "  lawful  limits  "  and  "  other  things,"  besides  a 
reasonable  average  return  upon  capital  actually  expended  finA 
reservations  for  surplus  and  contingencieo,  are  left  undefined  by 
the  statute.  But  in  bespeaking  "  due  r^ard  "  to  a  reasonable  aver^ 
age  return  upon  "capital  actually  expended,"  the  Legislature 
singled  out  for  emphasis  the  concept  of  public  policy  and  of  mutual 
interest  of  investors  and  patrons  which  is  the  theme  of  the  plan 
of  public  service  r^ulation  now  statutorily  delegated  to  this 
Commission. 

Uhit  Prices  at  War-timb  Levels 

Notwithstanding  this  and  other  clear  expressions  of  the  legis- 
lative intent  and  the  public  policy  as  to  the  paramount  considera- 
tion, founded  in  reasonableness  and  justice,  which  must  guide 
this  Commission  in  the  adjustment  of  rate  questions  arising 
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between  the  public  and  tbe  utilities,  it  is  contended  bj  the 
respondent  in  this  proceeding  that  it  ia  entitled  to  a  fair  return 
upon  the  amount  of  property  used  by  it  in  the  public  service, 
measured  by  opinion  eetimates  of  tbe  reproduction  cost  thereof, 
even  where  data  of  actual  cost  is  available.  The  claim  that  its 
return  should  be  calculated  on  estimates  of  what  it  ought  to  cost 
to  reproduce  the  property  is  moderated  by  its  obviously  proper 
concession  that  there  should  first  be  deducted  from  the  face  of  these 
estimates  the  amount  of  the  accrued  depreciation,  figured,  not  on 
the  reproduction  cost  new  of  the  property,  but  upon  the  much 
lesser  amount  of  original  cost,  and  also  that  the  unit  prices  to 
be  assumed  or  assigned  for  the  reproducing  of  the  property, 
should  be  taken  from  or  reduced  to  pre-war  and  normal  market 
levels.  If,  however,  it  is  to  be  recognized  that  the  value  of  the 
property  upon  which  the  respondent  is  entitled  to  earn  a  return 
through  its  rates  is  to  be  measured  solely  by  the  reproduction 
cost  thereof,  unaffected  by  consideration  of  the  actual  outlay 
therefor  by  tbe  investors  and  regardless  of  the  methods  and 
conditions  of  original  construction,  then  logically  there  would 
seem  to  be  no  escape  from  the  conclusion  that  the  respondent 
would  be  entitled  to  claim  a  return  upon  such  a  property  cost  as 
would  be  attributable  to  it  if  all  the  property  were  produced  or 
reproduced  in  one  continuous  operation  at  present-day  market 
prices  of  labor  and  materials. 

In  tbe  present  juncture  of  universal  upheaval,  the  application 
of  such  a  postulate  of  evaluation  to  rate-making  would  lead  to 
startling  consequences.  Without  a  dollar  of  additional  invest- 
ment and  in  the  face  of  adversity  and  suffering,  the  value  of  the 
respondents'  property  would  be  deemed  to  have  vastly  increased, 
and  the  amount  which  the  company's  investors  are  entitled  to  take 
from  the  consumers  would  be  deemed  to  have  greatly  increased, 
simply  because  a  world  war  has  demoralized  market  conditions. 
Upon  the  restoration  of  normal  conditions,  investment  made  in 
property  of  the  company  at  war  time  market  prices  will  of  course 
shrink  in  value,  perhaps  violently,  as  prices  tend  to  resume  normal 
levels,  and  even  the  investments  previously  made  might  shrink 
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if  there  should  be  a  considerable  depression  in  market  quotations. 
The  present  and  prospective  situation  of  property  values,  material 
costs,  etc,  throughout  the  world,  emphasizes  the  unreliability, 
unfairness,  and  fiscal  dangers  of  computing  return  on  estimates 
of  reproduction  cost  less  depreciation.  A  standard  so  oscillating 
and  fluctuating  coiJd  not  offer  any  permanency  or  security  either 
to  the  patronizing  public  or  to  the  investors,  and  is  unjust  The 
learned  counsel  for  the  company  sagely  abandoned  any  contrary 
contention,  but  failed  to  abandon  some  of  its  inevitable  implica- 
tions. 

The  Codbts  and  The  Babes  nv  Bate  Reoulatioh 
On  the  other  hand,  the  claim  that,  even  when  the  data  of 
actual  outlay  is  available,  estimates  of  reproduction  cost  must  be 
accepted  as  basis  and  measure  of  value  in  rate-making  for  the 
reason  that  other  measures,  particularly  original  cost,  or  invest- 
ment outlay,  are  to  be  regarded  as  having  been  judically  rejected, 
is  not  sustained  from  the  standpoint  either  of  reasonable  regula- 
tion or  of  constitutional  guarantees.  Recent  decisions  of  the 
highest  courts  of  the  State  and  the  Nation  have  been  such  as  to 
make  pertinent  and  timely  a  re-examination  o£  fundamentals, 
and  re-survey  of  supposed  bases,  in  this  regard. 

"  The  basis  of  all  calculations  as  to  the  reasonableness  of  rates 
to  be  charged  by  a  corporation  maintaining  a  highway  under 
l^islative  sanction,"  it  was  held  by  the  United  States  Supreme 
Coiirt  in  Smyth  v.  Ames,  169  TJ.  S.  466,  546,  "  must  be  the  fair 
value  of  the  property  being  used  by  it  for  the  convenience  of  the 
public."  The  court  was  there  speaking  only  from  the  standpoint 
of  the  constitutional  guarantees  covering  the  property  invested  in 
a  public  service  enterprise  and  the  use  thereof  for  profits  to  the 
owners.  This  holding  by  the  United  States  Supreme  Court  is, 
indeed,  el^nentary  in  rate  making  from  whatever  standpoint 
considered.  The  Supreme  Court  in  that  case  indicated  the  scope 
of  inquiry  for  the  ascertainment  of  "  fair  value  of  the  property  " 
used  for  the  convenience  of  the  public,  but  laid  down  no  defini- 
tion of  "  value."     That  the  value  of  property  as  a  rate  base  is  not 
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the  Bame  "  value  "  as  used  hj  ecenomistB  is  now  generally  con- 
ceded, although  the  question  has  been  a  subject  of  juridical  debate 
during  the  twenty  years  that  have  elapsed  since  the  concept  of 
what  was  loosely  and  inexactly  called  "  value  "  was  set  up  aa  a 
factor  in  the  rate  base,  throu^  the  decision  of  the  United  States 
Supreme  Court  in  Smyth  v.  Ames.  If  "  fair  value,"  as  the  term 
is  used  by  the  courts,  were  constnied  to  mean  market  value,  earning 
value  or  exchange  value,  there  would  be  no  necessary  relationship 
whatever  between  the  two  rate  bases  of  "  inveetmest "  and  "  fair 
value,"  since  exchange  value  depends  upon  income.  Any  mercan- 
tile business  or  property  baa  "value"  on  the  basis  of  what  it 
can  yield  in  net  income.  In  competitive  industries,  economic 
forces,  when  unchecked,  will  produce  something  like  a  normal 
relationship  between  the  amount  of  capital  invested  (or  the 
value  of  capital  goods  representing  investment)  and  the  income 
yield.  In  non-competitive  industries,  such  aa  the  business  of 
public  utilities,  the  yield  of  abnormally  high  profits  may  con- 
tinue without  check.  The  exchange  or  market  value  of  the  btui- 
ness  of  a  public  utility  protected  from  competition  may,  therefore, 
become  altogether  disproportionate  to  the  capital  invested.  Pub- 
lic regulation  is  established  as  a  substitute  controlling  force  in 
place  of  free  competition.  It  is  required  to  fix  rates  which  will 
do  away  with  abnormally  large  returns,  just  as  competition  among 
owners  of  capital  does  away  with  such  projits  where  there  is  per- 
fect economic  freedom.  The  value  of  the  business,  which  value 
is  itself  a  multiple  of  the  return,  cannot  measure  the  return  which 
ought  to  be  earned  by  the  owners.  In  a  case  like  that  here 
before  the  Commission,  it  is  difficult  to  see  how  the  ascertain- 
ment of  the  value  of  the  property,  using  that  term  as  the  equiv- 
alent of  market  or  exchange  value,  can  be  of  assistance  in  deter- 
mining a  reasonable  rate  or  charge  which  consumers  should  be 
required  to  pay. 

"  ExcHAKQB  Value  "  Not  "  Faib  Valub  " 
"  Fair  value  "  manifestly  cannot  mean  exchange  valu&     People 
ex  reL  Kings  County  Lighting  Company  v.  Willcox,  210  N.  T. 
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479,  487.  In  point  of  fact,  "  fair  value  for  rate  purposcB "  aa 
judicially  constmed,  depoids  on  concepts  not  identified  with 
"  value  "  in  the  economic  sense  at  all.  With  the  elimination  of 
the  idea  of  "  exchange  value"  as  a  possible  rate  base,  there  neces- 
sarily disappear  the  claims  of  utilities  for  a  return  upon  fran- 
chise values,  good  will,  "  going  concern  value  "  beyond  unieim- 
bursed  early  losses,  and  similar  expressions  of  mere  earning 
capacity. 

Notwithstanding  that  exchange  value  of  the  business  as  a  whole 
is  generally  conceded  not  to  he  the  proper  base  for  fixing  such  rates 
as  will  yield  a  reasonable  return  to  the  owners  of  the  property, 
it  has  been  repeatedly  contended,  with  a  great  deal  of  plausible 
support  from  dicta,  and  in  some  instances  from  rulings,  of  courts 
as  well  as  from  discussion  indulged  in  by  public  utility  operators 
and  the  publishers  of  journals  devoted  to  that  field  of  activity, 
that  the  value  of  a  public  utility  business  as  a  whole,  for  rate 
purposes,  must  he  tak^i  to  be  what  it  would  cost  to  reproduce  the 
property  under  a  computation  which  takes  the  present  market 
prices  of  the  matwial  and  labor  constituents  and  diminishes  them 
by  the  deduction  of  what  is  called  "  accrued  depreciation  "  but  is 
in  reality  accrued  liability  to  replace.  The  anomaly  is  thus  pre- 
sented of  conceding  the  propriety  of  rejecting  as  a  rate  base  the 
market  value  of  the  property  as  a  whole  and  substituting  there- 
for a  market  value  computed  piece-meal ;  that  is  to  say,  not  even 
the  ablegate  value  which  would  be  derived  from  the  unit  use 
of  the  market  price  of  the  constituent  items  which  used  or  second- 
hand pieces  of  such  property  would  command,  but  the  market 
price  new  of  the  constituents  diminished  by  a  percentage  pro- 
portionate with  the  period  of  expired  life  of  the  respective  con- 
stituents. It  is  urged  that  these  calculations  must  be  followed 
and  their  results  accepted,  even  where  the  actual  data  is  at  hand 
and  shows  both  the  calculations  and  the  results  to  be  grossly 
inaccurata  The  paramount  weight  thus  attributed  to  estimates 
of  reproduction  cost  as  a  measure  of  value  for  rate  purposes  is 
assumed  necessarily  to  follow  from  various  decisions  in  which 
original  cost  or  investment  as  n^resented  by  the  securities  issued 
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therefor  has  been  held  to  be  unreliable  as  a  measure  of  the  amount 
of  property  involved  in  unconstitutional  deprivations,  or  in  which 
reliable  data  for  computing  the  real  cost  was  not  available,  and 
in  which  resort  has,  therefore,  been  had  to  other  methods  of 
measurement.  From  these  holdings  there  has  been  deduced  a 
formula  of  reproduction  cost;  hut,  as  I  believe,  this  formula  dia- 
T^ards  the  reasoning  and  justice  of  those  decisions. 

A  Chapteh  Feom  Valuation  History 
To  get  the  correct  bearings  of  the  matter,  it  is  necessary  to  keep 
in  mind  at  least  an  outline  of  our  history  and  experience,  as  re- 
gards public  utility  enterprises  and  the  relationship  between 
securities  issued,  moneys  invested,  property  used  in  the  service, 
and  the  "  fair  return  "  to  be  derived  from  rates.  Most  of  the 
early  expressions  of  the  courts  as  to  the  bases  of  valuation  arose 
in  cases  involving  pioneer  projects  of  railroad  eonstmetion.  At 
that  time,  there  were  virtually  no  restrictions  on  the  issuance  of 
either  stocks  or  bonds  by  railroad  corporations;  the  capacity  of  the 
printing  presses  and  the  willingness  of  a  erednlous  public  to  pur- 
chase constituted  the  only  limitations.  There  were  then  no  re- 
quirements that  the  companies  should  keep  accurate,  comprehen- 
sive, or  even  honest,  accounts,  uniform  or  otherwise.  The  charge 
of  falsification  of  books  for  stockjobbing  purposes  and  the  de- 
ception of  investors  was  as  common  as  the  failure  to  keep  them  in 
such  a  form  as  to  disclose  anything  comprehensively  regarding 
the  company's  expenditures  and  property  holdings.  Moreover, 
the  promoters  of  such  projects  were  frequently  dishonest  and  often 
imprudent  or  inexperienced.  Money  supposed  to  be  laid  out  prov- 
idently for  construction  purposes  or  new  property  was  sometimes 
stolen,  often  extravagantly  expended  or  wasted,  and  very  com- 
monly employed  in  such  a  way  as  to  yield  nothing  of  real  utility 
in  the  service  of  the  company. 

Such  were  the  conditions  which  gave  rise  to  the  demand  for 
rational  control  in  the  public  interest.  Promoters  of  the  projects 
had  shown  a  propensity  for  holding  out  the  prospect  of  low  rates 
until  the  communities  had  invested  heavily,  and  then  raising  rates 
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wantoiilj  and  outrageously.  The  public  wanted  uniform  rates, 
equality  in  treatment,  and  rates  as  low  as  possible  —  oftentimes 
too  low.  The  promoters  wanted  rates  as  bigh  as  possible,  and 
wanted  to  be  free  to  aid  their  friends  and  punisb  tbeir  enemies. 
Thus  started  the  demand  for  legislative  supervision  of  rates,  in 
the  interests  of  keeping  thera  reasonable  in  amount,  uniform  and 
uon-di  scrim  in  ator;  as  between  shippers  and  similar  classes  of 
traffic.  The  public  then  began  to  try  to  force  rates  down  through 
governmental  action.  Maximums  were  prescribed.  The  compa- 
nies rushed  to  court,  with  the  plea  that  thc^  had,  with  governmen- 
tal sanction  or  even  encouragement,  pnt  mon^  into  railroad  pro- 
jects which  they  might  otherwise  have  invested  similarly  as  capital 
in  private  enterprises,  and  that  accordingly  the  judicial  power 
of  government  should  be  invoiced  to  see  to  it  that  their  rates 
should  not  be  forced  down  to  a  point  where  they  could  not,  with 
good  management,  earn  a  fair  profit  on  their  investment  —  simi- 
lar to  what  they  could  have  earned  through  a  private  outlay  of 
their  capital.  This  seemed  reasonable  to  the  courts  and  the  in- 
vesting public,  and  perhaps  also  to  the  general  public;  and  so 
came  the  beginnings  of  judicial  review  of  r^^ative  reductions 
of  rates. 

"  But  on  what  do  the  investors  in  the  companies  contend  they 
are  entitled  to  earn  six  or  eight  per  cent  interest !  "  very  naturally 
inquired  the  courts  and  the  representatives  of  the  general  public. 
To  say  "  the  fair  value  of  the  property  for  rate  purposes  "  only 
begged  the  question,  then  aa  now.  The  ans;wer  was  then  by  cchu- 
mon  sense  of  right,  as  it  is  now  by  explicit  statutory  indication : 
"  To  derive  what  the  law  regards  as  a  reasonnble  return  on  the 
fair  value  of  their  property,  the  companies  are  entitled  to  charge 
such  rates  as  will  assure  that,  with  proper  management,  they  will 
be  able  to  pay  to  their  investors  a  fair  return  on  the  money  actually 
expended  for  property  used  and  useful  in  serving  the  public"  It 
was  of  course  easy  to  agree  that  the  fair  return  should  be  predi- 
cated only  on  the  capital  expended  for  property  actually  used  and 
useful  in  the  service,  because  mistakes  of  management  and  outlay 
had  been  many,  and  such  a  rule  was  uecessaiy  to  avoid  oftentimes 
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the  saddling  of  patrons  permanentlj  wifli  the  amsequenees  of 
gross  blunders  and  even  willful  diversions  of  funds  in  the  intei^ 
ests  of  contractors,  construction  companies,  and  others. 

"  Bepboduction  Cost  "  as  a  Gdidb  to  Capital  Odti^t. 
But  how  was  the  quantum  of  investment  ontla;  to  be  ascer- 
tained ?  How  was  the  court  to  ascertain  the  amount  of  "  capital 
actually  expended"  (Pub.  Serv.  Com.  Law,  §  72),  the  amount 
of  monej  which  investors  had  actually  put  into  and  left  in  prop- 
erty devoted  to  the  public  service?  The  companies  first  urged 
that  their  rates  should  be  left  such  as  to  yield  the  intereet  on  their 
bonds  and  a  fair  dividend  on  their  stock,  or,  at  least,  that  the  rate 
of  return  ^ould  be  figured  upon  the  total  par  or  face  value  of 
outstanding  securities.  It  was  said  that  this  was  the  simplest  and 
most  direct  way  of  protecting  investors  and  allowing  a  fair  return 
on  actual  outlay  for  the  public  service.  The  difficulty,  however, 
as  the  courts  quickly  appreh^ided,  was  that  the  securities  had 
been  issued  without  any  public  regulation  or  supervision,  without 
any  defined  relation  to  the  value  of  the  corporate  property,  and 
without  any  real  restriction  except  the  facility  with  which  they 
could  be  disposed  of  at  some  price  in  the  market.  They  had  not 
been  put  out  at  par  or  face  value ;  oftentimes  th^  had  been  given 
away  outright  or  issued  in  exchange  for  property  worth  far  less 
than  their  par  value.  Obviously,  the  amount  of  outstanding 
securities  afforded  no  safe  or  accurate  revelation  or  measurement 
of  the  amount  of  money  investors  had  put  into  property  devoted 
to  public  use.  Thus  it  became  evident  that  the  proper  amount  of 
corporate  income  would  have  to  be  computed  in  some  other  way, 
and  the  company  then  left  to  divide  that  income,  as  far  as  it  would 
go,  among  the  holders  of  its  securities.  Certain  other  ways  of  as- 
certaining the  actual  amounts  of  these  outlays  were  not  then  avail- 
able. For  example,  often  times  the  books  and  accounts  of  the 
companies  were  not  honestly  or  comprehensively  kept,  tmder  any 
sort  of  public  supervision  or  audit;  and  in  consequence  these 
books  afforded  neither  a  dependable  statement  of  the  amount  of 
nKmey  or  property  actually  put  into  the  project  by  its  investors 
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and  aecurity-holdets,  nor  an  boneet,  accurate  statauait  of  the  com- 
pany's actual  outlay  of  capital  funds  in  property.  And,  of  course, 
as  already  commented  upon,  the  market  or  exchange  value  of  the 
corporate  property  in  groee  afforded  no  index  of  "  capital  actually 
ezpoided  "  for  such  property,  because  the  market  Balability  of 
the  project  depended  so  lai^Iy  on  the  traffic  it  could  command 
and  the  rates  it  was  permitted  to  charge.  Values  based  on  the  rate 
could  not  be  used  in  determining  what  the  rate  should  be. 

If  neither  the  securities  nor  the  books  afforded  an  accurate  in- 
dex of  what  the  investors  had  laid  out  in  the  property,  and  no  de- 
paidable  data  of  actual  outlay  could  be  secured,  it  was  evident 
that  the  "  fair  value  "  of  the  property  for  rate  purposes  must  under 
such  circnmstances  be  found  by  some  oth^r  method.  "  How 
much  would  you  have  to  exp^id  to  bring  the  same  or  an  exactly 
similar  property  into  being  again  t "  seemed  to  be  a  standard 
little  open  to  the  effects  of  falsified  entries,  over-capitalization, 
and  wasteful  contracts  with  favored  contractors.  Thus  in  the 
same  breath  in  which  preeent  market  value  of  the  property  in 
gross  was  held,  properly,  to  be  no  valid  basis  for  a  computation  of 
return,  the  courts  developed  a  tendency  to  resort,  where  figures  of 
actual  capita]  invratment  were  unavailable,  to  the  concept  of 
trying  to  compute  the  necessary  outlay  in  reproducing  the  prop- 
erty. Actual  quantities  of  the  various  kinds  of  property  owned 
l^  the  company  were  inventoried  —  it  was  felt  that  no  oppor- 
tnni^  for  fraud  existed  here  —  and  then  unit  prices,  of  com- 
mon knowledge,  easily  cheeked  up,  were  applied  to  these  listed 
quantities.  Suci  a  computation  of  the  amount  of  capital  which 
would  have  to  be  expended  to  create  such  a  projjerty  anew  was 
deemed  to  be  "  the  next  best  thing  "  to  having  the  figures  show- 
ing what  had  been  actually  expended.  It  should  be  noted  that 
this  method  of  ascertaining  "  reproduction  cost "  was  resorted  to, 
not  for  the  purpose  of  arriving  at  a  different  and  better  index  of 
"  fair  value "  than  would  be  afforded  by  actual  figures  of  the 
"  investment  sacrifice,"  but  as  the  only  available  method  of  ar- 
riving at  the  probable  qucmium  of  investment  outlay,  when  no 
reliable  figures  thereof  could  be  had  frcnn  actual  records.    That 
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tbiB  was  what  was  Bought  was  emphasized  by  the  development  of 
the  rule  recognizing  the  addition  of  what  was  called  "  going 
value,"  By  this  concept  an  allowance,  over  and  above  the  capital 
amount  actually  expended  for  property,  to  cover  the  shortages  of 
return  in  the  earlier  years  of  the  project,  may  be  made.  It  was  fdt 
that  the  returns  which  the'  investors  had  not  been  able  to  take  out  of 
the  project  should  be  added  to  what  they  had  actually  put  into  it. 
And  it  is  of  course  obvious  that  at  such  a  stage  in  the  develop- 
ment of  the  law  of  valuation,  "  reproduction  cost  new  "  yielded 
almost  invariably  an  outlay  figure  far  less  than  the  par  value  of 
securities,  far  less  than  the  fictitious  book  entries,  and  substan- 
tially less  than  the  amounts  which  mismanagement,  mistakes,  and 
possible  collusion  with  contractors,  had  taken  from  the  coixwrate 
treasury  in  producing  the  properties  in  the  first  instance. 

To  ascertain  "  fair  value  "  in  part  through  auch  a  method, 
when  no  more  dependable  figures  of  actual  value  could  be  had, 
thus  led  to  results  favorable  to  the  public  interest  and  defeated 
corporate  contentions  which  otherwise  must  have  prevailed,  until 
such  time  as  the  limital^ion  of  capitalization  and  the  requirement 
of  accurate,  uniform  accounts  were  set  up.  It  was  only  in  more 
recent  years  that  the  assumption  sprang  up  that  "  reproduction 
cost"  is  "fair  value;"  that  an  available  auxiliary  in  method 
has  become  the  controlling  objective;  and  that  a  Commission  is 
bound  to  accept  estimates  reached  by  this  method,  even  when 
figures  resulting  from  Commission  control  of  securities,  super- 
vision of  oatlays,  and  requirement  of  sound  bookkeeping  methods, 
are  at  baud  to  give  the  He  to  the  conclusions  predicated  on  such 
estimates.  With  the  availability  of  data  of  actual  outlay,  far 
more  dependable  than  any  "  opinion  estimates "  of  engineers, 
there  has  arisen  a  manifest  judicial  disposition  to  reassign 
"  reproduction  cost "  to  its  proper  place  and  give  to  the  products 
of  Commission  scrutiny  of  accounts,  securities,  and  expendi- 
tures the  weight  which  they  deserve  and  without  which  the  whole 
regulative  plan  becomes  the  prey  of  "  experts  willing  to  swear 
to  anything  and  skilled  in  making  it  plausible."  One  of  the 
basic  purposes  of  the  Commission  plan  of  r^;ulation  has  been 
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held  to  be  the  protection  of  the  inTesting  public,  through  pre- 
veotion  of  capitalization  in  excess  of  outlay  on  the  one  hand,  and 
assurance  of  a  fair  return  on  invested  capital,  on  the  other 
(People  ex  pel.  New  York  Edison  Co.  v.  Willcox,  207  N.  Y. 
86,  93;  People  ex  pel.  D.  &  H.  R.  R  Co.  v.  Commission,  197 
id.  1),  and  it  is  only  natural  that  a  requirement  found  its  way 
into  the  statute  that  in  rate-making,  the  CommisBion  should  give 
due  regard  to  a  letum  on  the  "  capital  actually  expended." 

The  Abaitdohmekt  of  Abtificial  Rules 
The  swing  away  from  the  artificial  concepts  which  had  been 
conjured  up  in  the  guise  of  "  reproduction  cost  new,"  became 
marked  in  the  Minnesota  Rate  Cases,  230  U.  S.  352,  431,  in 
which  the  Supreme  Court  of  the  United  States  ruled  that :  "  The 
ascertaimnent  of  that  value  [fair  value]  is  not  controlled  by 
artificial  rules.  It  is  not  a  matter  of  formulas,  but  there  must 
be  a  reasonable  judgment  having  its  baais  in  a  proper  considera- 
tion of  all  relevant  facts." 

That  reproduction  cost  must  be  accepted  as  the  controlling 
factor  in  ascertaining  fair  value  has  never  been  established.  On 
the  contrary,  the  court,  as  far  back  as  Smyth  v.  Ames,  supra, 
indicated  various  factors  to  be  regarded  within  the  scope  of  the 
inquiry  as  to  the  value  of  the  property.  In  that  case,  it  was 
asserted  by  counsel  in  behalf  of  the  railroads  that  one  of  the 
leading  features  of  the  railroad  system  of  the  United  States,  as 
it  had  grown  up  and  been  established  under  every  sanction  of 
law  and  public  sentiment,  was  "that  the  prices  of  carriage  are 
everywhere  fixed,  not  by  the  railroads  nor  by  shippers,  but  by 
the  same  imperious  power  which  fixes  the  price  of  all  other 
articles  op  services,  namely,  the  pressure  of  competition,"  and 
it  was  contended  "  that  a  railroad  company  is  entitled  to  exact 
sDch  charges  for  transportation  as  will  enable  it,  at  all  times, 
not  only  to  pay  opepating  expenses,  but  also  to  meet  the  interest 
r^ularly  accruing  upon  all  its  outstanding  obligations,  and  jus- 
tify a  dividend  upon  all  its  stock."  169  U.  S.  466,  505,  543. 
Unless  the  forgoing  decision  is  read  in  the  light  of  the  issues, 
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the  contentions,  the  context  and  the  conrt's  conclusion,  the  full 
import  ol  the  holding  of  the  court  cannot  be  apprehended. 
Actions  were  brought  by  stockholderB  of  varioua  railroad  corpo- 
rations a^nst  those  corporations  and  (^cers  of  the  State  of 
Nebraska  to  enjoin  the  enforcement  of  an  act  paseed  in  1893  by 
the  Nebrasta  L^slature  fixing  certain  maximum  freight  rates. 
The  Circuit  Court  adjudged  the  act  to  be  repugnant  to  the  Con- 
stitution of  the  United  States. 

The  Supreme  Court,  saying  that  it  perceived  no  ground  on  the 
record  for  reversing  the  decree  of  the  Circuit  Court,  elaborated 
the  reasons  leading  to  the  conclusion. 

Its  conclusions  as  to  the  efiFect  of  the  Nebraska  statute,  the 
court  added,  found  "  some  support "  in  the  report  of  the  board 
of  secretaries  of  the  Nebraska  board  of  transportation,  made  in 
September,  1891,  to  the  board  itself,  in  which  it  was  found 
"  that  the  railroads  in  this  State  could  not  be  duplicated  for  a 
less  sum  than  $30,000  per  mile,  taking  into  consideration  their 
equipments  and  depot  and  terminal  facilities,"  and  that  the  railr 
roads  were  not  in  a  condition  to  stand,  nor  did  their  earnings, 
"  figured  on  a  basis  cost  of  $30,000  per  mile  and  not  what  thejf 
claim  they  cost,"  justify  any  cut  in  local  State  rates  at  that  time. 

The  court  did  not,  nor  was  it  colled  upon,  to  find  the  value 
of  the  property  as  a  rate  base,  nor  did  it  enunciate  any  sole  rule 
or  method  of  valuation.  A  claim  was  made  by  the  carriers  to  a 
right  to  exact  such  charges  as  would  enable  them,  ai  aU  times, 
not  only  to  pay  operating  expenses,  but  also  to  meet  interest 
charges  on  outstanding  obligations  and  justify  a  dividend  upon 
aU  its  stock,  as  stated  by  the  Supreme  Court 

It  was  said  in  the  case  of  Keagan  v.  Trust  Co.,  154  U.  S.  412, 
14  Sup.  Ct.  1059 :  "  It  is  unnecessary  to  decide,  and  we  do  not 
wish  to  be  understood  as  laying  down  an  absolute  rule,  that  in 
every  case  a  failure  to  produce  acfme  profit  to  those  who  have 
invested  their  money  in  the  building  of  a  road  is  conclusive  that 
the  tariff  is  unjust  and  unreasonabla  And  yet  justice  demands 
that  every  one  should  receive  some  compensation  for  the  use  of 
his  money  or  property,  if  it  be  possible,  without  prejudice  to 
the  rights  ot  others. 
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"  It  is  not  always  reasonable  to  cast  the  entire  burden  of  the 
depreciation  on  those  who  have  invested  their  money  in  rail- 
roads.    *    *     *" 

Secubities  Wot  An  Ihdbx  of  Ibtestmbnt  Outlat 
When  the  United  States  Supreme  Court  came  to  review  the 
claim  in  behalf  of  the  railroads  to  a  recognition  in  full  of  their 
obligations  and  securities  and  to  their  right  to  place  upon  the 
patrons  the  burden  of  paying  the  interest  charged  and  dividends 
upon  all  the  carriers'  capitalization  and  at  all  times,  there  were 
fresh  in  their  minds  the  notorious  facts,  stated  by  the  Circuit 
Court,  of  corporate  overcapitalization,  mismanagement  and 
extravagance  which  were  not  infrequent  in  the  earlier  history  of 
railroad  financing,  construction  and  operation. 

It  was  this  sort  of  a  rate  base  which  the  United  States 
Supreme  Court  rejected  when  it  held :  "  In  our  opinion,  the 
broad  proposition  advanced  by  counsel  involves  some  misconcep- 
tion of  the  relaisions  between  the  public  and  a  railroad  eorporor 
iitm.  It  is  unsound  in  that  U  practically  excludes  from  consid- 
eration the  fair  value  of  the  property  used,  omits  altogether  any 
oinsideration  of  the  right,  of  the  public  to  he  exempt  from  unrea^ 
aonable  exactions,  and  makes  the  inheres/*  of  the  corporation 
maintaining  a  public  highway  the  sole  test  in  determining 
whether  the  rates  established  by  or  for  it  are  such  as  may  be 
rightfully  prescribed  as  between  it  and  the  public.  A  railroad 
is  a  public  highway,  and  none  the  less  so  because  constructed 
and  maintained  through  the  agency  of  a  corporation  deriving  its 
^stence  and  powers  from  the  State.  Such  a  corporation  was 
created  for  public  purposes.  It  performs  a  function  of  the  State. 
Its  authority  to  exercise  the  right  of  eminent  domain  and  to 
eharge  tolls  was  given  primarily  for  the  benefit  of  the  public. 
It  is  under  governmental  control,  though  such,  control  must  be 
exercised  with  due  regard  to  the  constitutional  guarantees  for 
the  protection  of  its  property.  Olcott  v.  Supervisors,  16  Wall. 
678,  694;  Sinking  Fund  Cases,  99  U.  S.  700,  719;  Cherokee 
Nation  V.  Southern  Kansas  Railway,  135  id.  641,  657.    It  can- 
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not,  therefor^  be  admitted  that  a  railroad  corporation  maintain- 
ing a  highway  under  the  authority  of  the  State  may  fix  its  rates 
with  a  view  solely  to  its  own  interests,  and  ignore  the  rigbt^i  of 
the  public  But  the  right  of  the  public  would  he  ignored  if 
rates  for  the  transportation  of  persons  or  property  on  a  railroad 
are  exacted  without  reference  to  the  fair  value  of  the  property 
used  for  the  public  or  the  fair  value  of  the  services  rendered, 
but  in  order  simply  that  the  corporation  may  meet  operating 
expenses,  pay  the  interest  on  its  obligations,  and  declare  a  divi- 
dend to  stockholders." 

In  holding  that  it  is  unfair  to  the  public  that  rates  should  be 
governed  by  the  requirements,  in  addition  to  operating  expenses, 
of  fixed  charges  and  dividends  upon  inflated  capitalization,  con- 
ceived in  "  injudicious  contracts,  poor  engineering,  unusually 
high  cost  of  material,  rascality  on  the  part  of  those  engaged  in 
the  construction  or  management  of  the  property,"  the  court  did 
not  by  any  stretch  of  imagination  imply  that  the  "  reasonable, 
proper  and  necessary  investment  made  by  it  to  serve  the  public" 
(as  expressed  by  the  Court  of  Appeals  at  210  N.  Y.  495),  shall 
not  ever  be  a  fair  and  constitutional  basis  of  rates. 

In  view  of  the  untrustworthiness  of  the  par  value  of  capitaliza- 
tion, either  as  giving  rise  to  an  equitable  claim  by  security 
holders  to  payment  by  the  public,  through  rates,  of  a  return 
sufficient  to  pay  interest  charges  and  dividends  in  addition  to 
operating  expenses,  or  as  denoting  the  extent  of  property  rights 
which  may  be  alleged  to  be  threatened  with  confiscation,  the  court 
turned  to  other  criteria  of  value  and  indicated  the  general  scope 
of  an  inquiry  into  fair  value  of  property  devoted  to  the  public 
service,  as  set  forth  in  the  succeeding  portion  of  the  opinion 
above  quoted.  The  court  did  not,  in  Smyth  v.  Ames,  determine 
the  fair  value  of  the  property  in  question,  and  did  not  itself  apply 
the  general  principles  to  be  applied  in  ascertaining  fair  value  for 
rate  purposes.  Having  held  capitalization  issued  under  the  vic- 
ious conditions  pointed  out  not  to  be  the  content  of  the  property 
rights  to  be  protected  and  the  par  value  of  such  capitalization 
not  to  be  synonymous  with  "  fair  value,"  the  United  States 
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Supreme  Court  proceeded  to  outline  other  criteria  of  fair  value. 
No  searching  iuTestigation  had  been  made  of  the  actual,  reason- 
able and  legitimate  expenditures  of  the  carriers  to  demonstrate 
what  the  true  inveetmeut  was,  and  even  the  rather  vague  proof 
of  present  value  furnished  in  the  report  of  the  Board  of  See- 
retari^  of  the  Nebraska  Board  of  Tran^tortation  did  not  adopt 
"  what  they  [the  carriers]  claim  they  [the  railroads}  cost."  The 
court  did  not  hold  that  original  cost  or  "  reasonable,  proper  and 
necessary  invratment  "  did  not  fully  measure  the  property  rights 
to  be  sflf^uarded,  but  condemned  par  value  capitalization  and 
book  value  as  not  representative  of  fair  investment,  in  the  light 
of  the  current  history  of  corporate  financing.  The  court  sounded 
a  warning  to  security  holders  that  the  conBtituti<Hial  guarantee 
of  property  rights  did  not  extend  to  fictitious  values  which  rest 
in  documentary  fiat  and  not  in  investment  actually  contributed 
to  the  public  service. 

Subsequent  authoritative  judicial  holdings  have  ofttimes 
been  misapprehended  to  be  rulii^  against  giving  to  original 
cost  and  investment  a  controlling  weight,  or  even  any  weight 
at  ail,  but  have  only  restated  the  precedent  of  Smyth  v.  Ames 
in  condemning  capitalization,  investment  and  original  cost, 
represented  in  scrip,  the  nominal  amount  of  which  was  inflated 
through  the  vicious  and  fictitious  transactions,  either  as  giving 
rise  to  an  equitable  claim  against  the  public  to  assure  interest 
charges  and  dividends  or  as  measuring  the  value  of  the  property 
of  the  corporation. 

"  FaiK  VaLDB  "  v.   "  CAPITALIZATIOrr  " 

In  San  Di^o  Land  Company  v.  National  City,  174  U.  S.  78fl, 
757,  758,  affirming  the  dismissal  of  a  bill  to  enjoin  the  enforce- 
ment of  water  rates,  the  United  States  Supreme  Court,  after 
quoting  the  views  expressed  in  Smyth  v.  Ames,  169  U.  S.  466, 
overruled  the  contention  that  the  carriers  were  entitled  to  a 
return  sufficient  to  pay  operating  expenses  and  also  interest  on 
obligations  and  dividends  on  stock. 

The  court  here  again  was  impressed  with  the  possibility  of 
State  Dm.  Reft.—  Vol.  16        18 
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unfairness  to  the  public  in  giving  complete  recognition  to  that 
species  of  book  investment  which  had  been  so  scathingly  con- 
demned. A  basis  of  calculating  the  reasonableness  of  the  rate  is 
defective,  the  court  here  say*,  which  does  not  require  "  the  real 
value  of  the  property  and  the  fair  value  in  themselves  of  the  serv- 
ices rendered  to  be  taken  into  consideration."  And  the  court 
restates,  but  does  not  enlarge  upon,  the  point:  "  What  the  com- 
pany is  entitled  to  demand,  in  order  that  it  may  have  just  com- 
pensation, is  a  fair  return  upon  the  reasonable  value  of  the  prop- 
erty ai  the  time  it  is  heing  used  for  the  public,"  The  present 
tense  in  the  time  of  value  was  used  by  the  court  not  to  indicate 
reproduction  cost  (in  the  sense  now  ascribed  to  that  term),  but 
to  render  more  striking  the  contrast  between  "  real  value "  and 
fictitious  value  thus  described  in  the  opinion:  "The  property 
may  have  cost  more  than  it  ought  to  have  cost,  and  its  outstand- 
ing bonds  for  money  borrowed  and  which  went  into'  the  plant 
may  be  in  excess  of  the  real  value  of  the  property.  So  that  it 
cannot  be  said  that  the  amount  of  such  bonds  should  in  every 
case  control  the  question  of  rates,  although  it  may  be  an  element 
in  the  inquiry  as  to  what  is,  all  the  circumstances  considered, 
just  both  to  the  company  and  to  the  public" 

Fictitious  Claims  of  Original  Cost 
In  San  IHego  Land  &  Town  Company  v.  Jasper,  189  U.  S. 
489,  442,  443,  the  Supreme  Court,  while  holding  that  "No 
doubt  cost  may  be  considered,  and  will  have  more  or  less  impoi^ 
tance  according  to  circumstances,"  again  rejected  inflated  and 
flctitioud  claims  of  original  cost. 

Where  the  company's  own  records  revealed  the  fact  that  its 
book  cost  of  construction  was  grossly  inflated  by  a  large  sum 
wasted  in  the  management  of  the  company,  and  there  was  no 
proof  of  "  the  reasonableness  of  that  cost,  its  propriety  or  neces- 
sity," the  United  States  Supreme  Court  held,  in  Stanislaus 
County  V.  San  Joaquin  &  King's  R.  C.  &  I.  Co.,  192  V.  S.  201, 
214,  that  the  rate-fixing  board  was  justified  in  reducing,  if  not 
required  to  reduce,  "  the  cost  of  construction,  upon  i^ich  rates 
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might  be  fixed,"  by  at  least  the  amount  mentioned  to  have  been 
wasted. 

While  qualifying  the  nee  of  investment  as  the  mearare  of  prop- 
erty value,  or  the  rate  base,  upon  which  the  return  is  to  be  cal- 
culated, because  of  the  probability  of  inflation,  the  Federal 
court,  having  no  proof  of  facts  showing  such  inflation,  accepted 
the  construction  account  as  representing  the  fair  value  of  the 
property.  Southern  Pae.  Co.  v.  Bartine,  170  Fed.  Rep.  725, 
750. 

Thb  Knoivillb  Watbb  Oasb 
In  three  cases  which  were  decided  by  the  United  States 
Supreme  Court  in  1909,  the  question  of  original  investment  was 
given  consideration.  In  City  of  Knoxville  v.  Knoxville  Water 
Co.,  212  U.  S.  1,  in  which  the  United  States  Supreme  Court 
directed  a  dismissal  of  a  bill  to  enjoin  the  enforcement  of  water 
rates,  the  company's  original  case  was  based  upon  an  elaborate 
finalysia  of  the  coat  of  construction,  from  which  large  deductions 
were  made  on  account  of  depreciation,  in  order  to  arrive  at  the 
present  value  of  the  plant  The  company  contended  that  in  fiji- 
ing  upon  the  value  of  the  plant  upon  which  the  company  was 
aititled  to  earn  a  reasonable  return  the  amount  of  depreciation 
should  be  added  to  the  present  value  of  &e  surviving  parts.  The 
Supreme  Court  held  that  this  method  was  properly  disapproved 
by  the  lower  court. 

The  court  does  not  here  in  any  way  minimize  the  reliability  of 
original  cost  as  a  rate  base,  but  holds  that,  in  determining  the 
present  true  value  of  property,  depreciation  must  be  deducted, 
even  though  through  mismanagement  the  company  failed  to  keep 
the  investment  unimpaired.  It  is  the  investment  which  it  is  the 
d«^  of  the  company  to  its  bond  and  stockholders  to  make  pro- 
vision to  keep  unimpaired. 

After  the  Knoxville  Water  Company  closed  its  case,  the  city 
imdertook  to  determine  the  present  value  of  the  company's  prop- 
erty 1^  "  the  plain  method  of  ascertaining  the  cost  of  reproduc- 
titrn,  diminished  by  depreciation,"  and  in  rebuttal  the  corapai^ 
followed  the  same  method,  though  the  results  differed  largely, 
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and  the  trial  court  made  no  allowance  for  depreciation.  The 
court  said:  "  The  cost  of  reproduction  ts  one  way  of  ascertaining 
the  present  value  of  a  plant  like  that  of  a  water  company,  but  that 
test  would  lead  to  obvioualy  incorrect  results,  if  the  cost  of  repro- 
duction is  not  diminished  by  the  depreciation  which  has  come 
from  age  and  use.  *  *  *  The  cost  of  reproduction  is  not 
always  a  fair  measure  of  the  present  value  of  a  plant  which  has 
been  In  use  for  many  years.  The  items  composing  the  plant  depre- 
ciate in  value  from  year  to  year  in  a  varying  degree.     *     *     *  " 

In  order  to  ascertain  present  value,  either  by  original  cost 
method  or  reproduction  method,  the  court  held  that  there  must  be 
a  deduction  for  depreciation,  but  nowhere  does  the  court  confine 
present  value  to  reproduction  cost 

Counsel  for  the  company  urged  the  court  that  the  capitalization 
of  the  company  ought  to  have  some  influence  in  determining  the 
value  of  the  property.  This  paper  value  of  investment  the  court 
rejected. 

In  the  foregoing  cases,  in  which  the  court  repeatedly  rejected 
the  claim  to  a  recognition,  as  a  rate  ba^e,  of  book  investment  or 
cost  not  justified  by  proof  of  "  the  reasonableness  of  that  cost,  its 
propriety  or  necessity,"  hut  entered  in  accounts  as  nn  asset  to  bal- 
ance the  liability  charge  for  the  par  value  of  stocks  and  bonds 
issued,  in  the  interest  of  promoters,  contractors  or  financial  opera- 
tors, the  courts  condemned  as  a  rate  base  or  measure  of  property 
value,  not  the  reasonable,  proper  and  necessary  outlay  for  the 
property,  but  fictitious  or  inflated  capitalization.  The  rejection 
of  such  a  rate  base  was  not  due  to  any  view  that  reasonable,  proper 
and  necessary  investment  was  not  entitled  to  great  weight  as  a 
factor  in  the  determination  of  the  reasonable  rates  but  because 
its  adoption  would  have  been  manifestly  grossly  unfair  to  the 
public. 

The  Consolidated  Gas  Litigation 

In  the  Consolidated  Gas  Company  Case,  157  Fed.  Rep.  849 ; 
revd.,  212  U.  S.  19,  the  claim  to  original  cost  as  the  measure 
of  the  value  of  the  property  upon  which  the  return  was  to  be 
calculated  for  rate  purposes  was  presented  in  behalf  of  the  State. 


by  Google 


Maires  v.  FLATBrsH  Gas  Co.  197 

PuMic  Service  Commieaion,  Rrst  District  [Vol.  16] 

city  and  this  Commifisioii.  If  the  statements  io  the  decision  of 
the  lower  court  restraining  the  enforcement  of  the  gas  rates,  and 
in  the  decision  of  the  Supreme  Court  reversing  the  order  of  the 
lower  court,  stood  atone  and  were  not  to  be  taken  as  part  of  a 
series  of  judicial  authorities  pertaining  to  the  determination  of 
fair  valuo  in  rate  cases,  there  would  be  eonblance  for  the  assertion 
that,  in  the  Consolidated  Gas  case,  reproduction  cost  of  the  plant 
based  upon  the  market  or  exchange  value  of  the  constituents,  was 
employed  as  a  controlling  criterion  of  value  for  rate  purposes. 
Considered,  however,  in  the  light  of  the  authorities  upon  which 
the  views  expressed  in  the  Consolidated  Gas  case  were  based,  and 
of  the  subsequent  decisions,  legislation  and  regulatory  policy 
toward  public  service  enterprises,  the  conclusion  is  inevitable 
that  the  Consolidated  Gas  case  is  not  to  he  taken  as  a  modification 
or  alteration  of  those  principles  of  rate-making  which  concern 
the  question  as  to  the  consideration  to  be  given  to  present  invest- 
ment value. 

Counsel  representing  the  public  authorities  in  the  Consoli- 
dated Gas  case  contended  that  the  value  to  be  assigned  to  the 
property  in  question  was  the  equivalent  of  the  surviving  capital 
actually  invested.  When  this  phase  was  passed  upon  by  the 
Circuit  Court,  that  court  said  (Consolidated  Gas  Co.  v.  City  of 
New  York,  157  Fed.  Rep.  8i&,  854-856):  "As  to  the  reality, 
the  values  assigned  are  those  of  the  time  of  inquiry;  not  coat 
when  the  land  was  acquired  for  the  purposes  of  manufacture, 
and  not  the  cost  to  the  complainant  of  so  much  as  it  acquired 
when  organized  in  1884,  as  a  consolidation  of  several  other  gas 
manufacturing  corporations.  It  is  objected  that  such  method 
of  appraisement  seeks  to  confer  urwn  complainant  the  legal  right 
of  earning  a  fair  return  upon  land  values  which  represent  no 
original  investm^it  by  it,  does  not  indicate  land  especially  appro- 
priate for  the  manufacture  of  gas,  and  increases  apparent  assets 
without  increasing  earning  power.  Analogous  questions  arise 
as  to  plant,  mains,  services,  and  meters;  the  reported  values 
whereof  are  the  reproductive  cost  less  depreciation,  and  not 
original  cost  to  the  complainant  or  its  predecessors,  etc." 
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The  Supeemk  Coubt  oh  Methods  of  Valdatiok 
The  United  States  Supreme  Court  reversed  the  decision  of  the 
Circuit  Court,  which  had  restrained  the  enforcement  of  the  gas 
rate  in  issue,  but,  as  to  the  method  of  valuation  (Willcox  v.  Con- 
solidated Gas  Co.,  212  U.  S.  19,  52),  said:  "And  we  concur 
with  the  court  below  in  holding  that  the  value  of  the  property  is 
to  be  determined  as  of  the  time  when  the  inquiry  is  made  regard- 
ing the  rates.  If  the  property,  which  legally  enters  into  the  con- 
sideration of  the  question  of  rates,  has  increased  in  value  since  it 
was  acquired,  the  cwnpany  is  entitled  to  the  benefit  of  such  in- 
crease. This  is,  at  any  rate,  the  general  rule.  We  do  not  say 
there  may  not  possibly  be  an  exception  to  it,  where  the  property 
may  have  increased  so  enormously  in  value  as  to  render  a  rate 
permitting  a  reasonable  return  upon  such  increased  value  unjust 
to  the  public  How  such  facts  should  be  treated  is  not  a  question 
now  before  us,  as  this  case  does  not  present  it  We  leier  to  the 
matter  only  for  the  purpose  of  stating  that  the  decision  herein 
does  not  prevent  an  inquiry  into  the  question  when,  if  ever,  it 
should  be  necessarily  presented." 

Despite  the  guarded  and  cautious  reservations  of  the  Supreme 
Court,  leaving  the  question  open  to  inquiry  when,  if  ever,  it  should 
be  necessarily  presented,  there  is  at  least  a  limited  concurrence 
with  the  Circuit  Court  in  the  latter's  reasoning:  (1)  The  Circuit 
Court  construed  the  continued  use  of  the  present  tense  in  the  deci- 
sions of  the  Supreme  Court  in  respect  to  the  value  of  the  property 
to  mean  "  that  the  actual  or  reproductive  value  at  the  time  of 
inquiry  is  the  first  and  most  important  figure  to  be  ascertained." 
In  fact,  none  of  the  decisions  of  the  Supreme  Court,  as  already 
pointed  out,  had  held  "  actual  "  value  and  "  reproductive  "  value 
were  synonymous;  on  the  contrary,  the  Supreme  Court  had  ean- 
phasized  actual  value  at  the  time  of  the  inquiry  as  distingui^ed 
from  inflated  or  fictitious  values  represented  by  capitalization  of 
a  past  period.  There  is  no  fair  deduction  from  the  reasoning 
which  led  that  court  to  reject  inflated  or  fictitious  capitalization 
and  false  book  entries  that  reproductive  value  is  the  first  and  most 
important  figure.     (2)   The  Circuit  Court  justifies  the  repro- 
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duction  cost  because  "  upon  reason,  it  seems  clear  that  in  solving 
this  equation  the  plus  and  minus  quantities  should  be  equally  con- 
sidered, and  appreciation  and  depreciation  treated  alike."  The 
rejection  of  the  claims  to  original  coat  represented  by  capitaliza- 
tion had  not  been  based  upon  depreciation  of  the  property,  but 
upon  original  overeetimation  and  disappearance  of  property 
through  error  or  mismanagement.  The  reason  which  had  led  the 
courts  to  reject  original  cost  upon  that  basis  bad  nothing  to  do 
with  physical  or  functional  depreciation.  To  say  that  the  allow- 
ance of  property  value  upon  the  cost  of  the  property  less  deprecia- 
tion justifies',  as  a  matter  of  equation,  the  allowance  of  apprecia- 
tion, misconceives  altogether  the  reason  and  effect  of  the  depre- 
ciation deduction,  for,  in  the  first  place,  as  was  held  in  the  Knox- 
ville  case,  it  is  the  right  and  the  duty  of  the  company  to  exact 
from  the  patrons  a  smn  sufficient  to  cover  this  depreciation  and  to 
provide  for  replacement  of  the  depreciated  property,  and,  in  the 
second  place,  the  depreciation  reserve  is  a  repayment  by  the  con- 
sumers to  investors  of  the  capital  consumed  in  the  public  service 
and  is  to  replace  the  depreciated  property;  in  universal  practice, 
it  is  not  a  fund  kept  intact,  but  is  normally  represented  in 
equivalent  property  which  is  included  in  the  valuation  upon  which 
the  rate  is  based,  as  a  result  of  which  there  is  practically  no 
material  change  in  the  investment  valua  Moreover,  in  the  statu- 
tory provision  that  the  Commission  shall  fix  the  rate  with  due 
r^;ard,  among  other  things,  "  to  the  necessity  of  making  reserva- 
tions out  of  income  for  surplus  and  contingencies,"  the  Legisla- 
ture fumi^es  to  the  utilities  a  saf^uard  against  unfavorable 
conditions'  which  would  depress  their  earnings  or  weaken  their 
ability  to  maintain  the  int^ity  of  their  investments.  (8)  The 
viewpoint  which  clearly  influenced  the  learned  Circuit  Court  to 
attribute  to  reproductive  value  priority  and  greatest  importance 
as  a  method  of  valuation,  thereby  giving  to  the  company  the  added 
value  of  appreciation  in  market  price,  is  that  valuation  for  rate 
purposes  was  governed  by  the  rule  of  exchange  valua  "  The 
value  of  the  investment  of  any  manufacturer  in  plant,  factory,  or 
goods,  or  all  three,  is,"  said  the  Circuit  Court,  "  what  his  posses- 
sion would  fiell  for  upon  a  fair  transfer  from  a  willing  vendor  to 
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a  willing  buyer,  and  it  can  mnke  no  difference  that  such  value  is 
affected  by  the  efforts  of  himself  or  others,  by  whim  or  fashion,  or 
(what  is  really  the  same  thing)  by  the  advance  of  land  values  in 
the  opinion  of  the  buying  public.  It  is  equally  immaterial  that 
such  value  is  affected  by  difficulties  of  reproduction."  And  then 
the  court  applies  the  same  theory  to  the  valuation  of  property  of 
a  public  utility. 

As  I  have  already  pointed  out,  the  propoaition  that  exchange 
value  may  be  the  basis  of  valuing  the  property  of  a  public  service 
company  as  a  rate  base  is  untenable.  The  su^estion  was  very 
briefly  dismissed  by  the  Court  of  Appeals  in  People  ex  rel.  Kings 
County  Lighting  Company  v.  Willcox,  210  N.  Y.  479,  490,  492, 
where  the  court  said :  "  We  are  dealing,  not  with  exchange  values, 
but  with  the  value  upon  which  the  company  is  entitled  to  earn  a 
return,"  and  "  *  *  *  the  rate  cannot  be  made  to  depend  upon  the 
exchange  value,  which  would  in  turn  depend  upon  the  rat© 

Moreover,  applying  the  statement  by  the  Circuit  Conrt,  that 
"  It  can  make  no  difference  that  such  value  is  affected  by  the 
efforts  of  himself  or  others,"  to  the  valuation  of  m^ns  over  which 
pavements  were  laid  subsequent  to  the  installation  of  the  mains, 
an  allowance  of  value  for  such  mains  would  have  to  be  given,  as 
the  Circuit  Court  in  fact  did  give,  to  the  public  utility,  whereas 
such  an  allowance  has  finally  been  decided  to  be  inequitable  and 
unfair.  People  ex  rel.  Kings  County  Lighting  Company  v.  Will- 
cox,  210  N.  Y.  479,  494,  495;  Des  Moines  Gas  Co.  v.  City  of 
Des  Moines,  238  U.  S.  153,  171. 

The  Cdmbeeland  Telephottb  Cases 
In  the  third  rate  case  which  was  decided  by  the  United  States 
Supreme  Court  in  1909  (Railroad  Commission  of  Louisiana  v. 
Cumberland  Telephone  &  Tel^aph  Co.,  212  U.  S.  414),  it  does 
not  appear  that  any  other  method  of  valuation  was  used  in  the 
case  than  a  computation  of  expenditures'  for  the  purchase  and 
construction  of  the  plant,  and  investment  value  was  used  as  the 
basis  of  calculating  the  deserved  income  under  rates  prescribed, 
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aa  appears  in  the  following  statement  by  the  court :  "  It  is 
asserted  that  complainant  bad  expended  in  Louisiana  up  to  June 
30,  1906,  $4,711,000.00  in  the  purchase  and  construction  of 
exchanges  and  toll  lines,  which  amount  was  still  further  increased 
by  June  30,  1907,  to  $5,394,154.43,  and  it  is  upon  these  totals 
that  the  percentage  of  net  income  to  investment  is  made  up." 

In  Cumberland  Telephone  &  Telegraph  Co,  v.  City  of  Louis- 
ville, 187  Fed.  Rep.  637;  revd.,  225  U.  S.  430,  the  master 
appears  to  have  taken  original  cost  as  the  maximum  of  the  present 
value  of  the  plant  The  Circuit  Court  said  that  in  view  of  the 
state  of  the  record  in  the  case  it  was  extremely  difficult  to  reach  a 
satisfactory  conclusion  upon  the  subject  of  cost,  and  that  "  cost, 
under  the  complicaiions  presented  in  the  record,  would  furnish 
a  fallacious  test  of  the  actual  present  value  of  the  company's  plant 
and  property,"  and,  therefore,  proceeded  to  pass  upon  the  case 
upon  the  basis  of  reproduction  cost,  though  endeavoring  "  to  give 
proper  weight  to  the  testimony  as  to  original  cost  in  our  effort  to 
ascertain  present  values." 

The  United  States  Supreme  Court  reversed  the  decree  of  the 
Circuit  Court  which  had  enjoined  the  enforcement  of  the  rates. 
Louisville  v.  Cumberland  Tel.  &  Tel.  Co.,  225  U.  S.  430.  Adopt- 
ing "  for  the  purposes  of  the  present  decision  only  "  the  figures 
and  operating  results  of  value  used  by  the  Circuit  Court,  the 
Supreme  Court  held  that  a  clear  case  of  confiscation  had  not  been 
made  out 

The  notion  that  "  present  value  "  as  a  rate  base  meant  repro- 
duction cost  rather  than  the  real  value  which  excluded  claims  of 
such  investment  as  were  represented  only  by  book  entries  and  not 
hy  presently  existing  property,  has,  nevertheless,  persisted  in 
judicial  expressions  in  connection  with  statements  that,  after 
finding  the  original  cost  of  the  property,  when  possible  to  be  done, 
the  question  still  to  be  solved  was  whether  such  original  cost  is 
the  same  as  the  present  value,  which  would  involve  the  determina- 
tion of  the  present  value  by  the  reproduction  cost  method. 
Louisville  &  Nashville  R.  Co.  v.  R  R.  Commission  of  Ala,,  196 
Ted.  Hep.  800,  820. 
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On  the  other  hand,  the  propriety  of  actual  cost  as  the  standard 
of  value  for  rate-making  has  berai  declared  in  other  judicial  de- 
terniinationa.  In  San  Diego  Water  Co.  v.  City  of  San  Diego,  118 
Cal.  556;  50  Pac  Rep.  633,  636-638,  the  California  Supreme 
Court  said :  "  Nor  would  it,  on  the  other  hand,  be  just  to  the  con- 
Bumers  to  require  them  to  pay  an  enhanced  price  for  the  water, 
on  the  ground  that  it  would  now  coat  more  to  confltnict  similar 
works.  Such  a  contingency  may  well  happen;  but  to  allow  an 
increase  of  rates  for  such  reason  would  be  to  allow  the  water  com- 
pany to  make  a  profit,  not  as  a  reward  for  its  expenditures  and 
services,  but  for  the  fortuitous  occurrence  of  a  rise  in  the  price  of 
materials  or  labor.  The  law  does  not  intend  that  thin  business 
shall  be  a  speculation  in  which  the  water  company  or  the  con- 
sumers shall  respectively  win  or  lose  upon  the  casting  of  a  die,  or 
upon  the  equally  unpredictable  fluctuations  of  the  markets.  For 
the  money  which  the  company  has  expended  for  the  public  benefit, 
it  is  to  receive  a  reasonable,  and  no  more  than  a  reasonable, 
reward.  It  is  to  be  paid  according  to  what  it  has  done,  and  not 
according  to  what  others  might  conceivably  do.  In  effect,  the 
bargain  between  the  company  and  the  public  was  made  when  the 
works  were  constructed ;  and  this  matter  is  to  be  determined  ac- 
cording to  the  state  of  things  at  that  time.   •  •  •  " 

In  Brymer  v.  Butler  Water  Co.,  179  Penn.  St.  231 ;  36  Atl.  Kep. 
249,  251,  the  Pennsylvania  Supreme  Court  said  that  "Ordi- 
narily that  is  a  reasonable  charge  or  system  of  charges  which 
yields  a  fair  return  upon  the  investment." 

And,  commenting  on  the  preceding  decision,  another  Pennsyl- 
vania judicial  tribunal,  in  Wilkesbarre  v.  Spring  Brook  Water 
Co.,  4  Lack.  (Penn.)  Leg.  News  367,  380,  said:  "It  may  be 
contended  that  the  rule  adopted  by  our  Supreme  Court  is  some- 
what arbitrary.  But  we  know  of  no  better  one.  The  primary 
basis  of  any  calculator  as  to  the  value  of  a  water  plant  must  be 
the  money  actually  invested  by  the  owners." 

To  this  same  effect  is  the  determination  by  the  Supreme  Court 
of  West  Virginia,  in  the  case  of  Coal  &  Coke  By.  Co.  v.  Conley, 
67  W.  Va.  129;  67  S.  E.  Bep.  613,  640. 
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The  Misneeota  Rate  CAass 

In  the  notable  decision  in  The  Minnesota  Rate  Oases,  230  tT.  S. 
352,  the  United  States  Supreme  Court  stated,  as  a  cautioua 
guide,  that,  in  determining  whether  the  right  to  receive  just 
compensation  for  the  service  giv^i  to  the  public,  which  is  to 
have  the  constitutional  protection,  has  been  denied,  "  each  case 
must  rest  upon  its  special  iacts."  While  pointing  out  that  the 
general  principles  which  are  applicable  in  a  rate  case  have  been 
set  forth  in  the  Jecisions,  the  court  placed  a  barrier  before  the 
practice,  which  was  being  fast  built  up,  of  reaching  conclusions 
as  to  the  fair  value  of  property  for  rate  purposes  through  the  pre- 
sentation of  opinionated  percentage  allowances,  when  it  said: 
"The  ascertainment  of  that  value  [fair  value]  is  not  controlled 
by  artificial  rules.  It  ia  not  a  matter  of  formulas,  but  there 
must  be  a  reasonable  judgment  having  its  basis  in  a  proper  con- 
sideration of  all  relevant  facta." 

The  scope  of  the  inquiry,  the  Supreme  Court  observed,  was 
broadly  described  in  Smyth  v,  Ames,  169  U.  S.  429.  In  its  dis- 
cussion as  to  the  value  of  terminal  properties,  that  is,  lands  used 
for  the  right  of  way,  yards  and  terminals,  the  court  distinguishes 
between  present  value  and  speculative  value,  and  recurs,  in  dis- 
cussing the  import  of  present  value,  to  the  earlier  decisions 
wherein  were  rejected  the  claims  of  the  utilities  to  value  based 
apon  investment  represented  by  inflated  or  fictitious  capitaliza- 
tion, and  holds  clearly  that  speculative  increment  of  value  is  in- 
admissible "  over  the  amount  invested  in  it  and  beyond  the  value 
of  similar  property  owned  by  others."  In  this  view  the  court, 
with  far-reaching  comprehension,  recognized  the  true  basis  of 
fair  value  in  that  it  concerns  present  real  value  and  not  original 
investment  represented  by  inflated  or  fictitious  capitalization, 
and  in  that  no  increment  in  value  should  be  allowed  over  the 
amount  "  invested  "  in  it  and  h^ond  the  value  of  "  similar  prop- 
eriy"  owned  by  others.  The  opinion  upon  this  phase  is  thus 
summarized  by  the  court.  "  It  is  clear  thai  in  ascertaining  the 
present  value  we  are  not  limited  to  the  conmderation  of  the 
amount  of  the  actual  investment.    If  that  has  been  reckless  or 
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improvident,  Joaaes  may  be  gustatned  which  the  commvmty  does 
not  underwrite.  As  the  company  may  not  be  protected  in  its 
actual  investment,  if  the  value  of  its  property  be  plainly  less, 
BO  the  making  of  a  just  return  for  the  use  of  the  property  involves 
the  recognition  of  its  fair  value  if  it  be  more  than  its  cost.  The 
property  is  held  in  private  ownership  and  it  is  that  property, 
and  not  the  original  cost  of  it,  of  which  the  owner  may  not  be 
deprived  without  due  process  of  law.  But  still  it  is  property 
employed  in  a  public  calling,  subject  to  governmental  regulation 
and  while  under  the  guise  of  such  regulation  it  may  not  be  con- 
fiscated, it  18  equally  true  that  there  is  attached  to  its  use  the 
condition  that  charges  to  the  public  shall  not  be  unreasonable. 
And  where  the  inquiry  is  aa  to  the  fair  value  of  the  property,  in 
order  to  determine  the  reasonableness  of  the  return  allowed  by 
the  late-malcing  power,  it  is  not  admissible  to  attribute  to  the 
property  owned  by  the  carriers  a  speculative  increment  of  value, 
over  the  amount  invested  in  it  and  beyond  the  value  of  similar 
property  owned  by  others,  solely  by  reason  of  the  fact  that  it  is 
used  in  the  public  service.  That  would  be  to  disregard  the  essen- 
tial conditions  of  the  public  use,  and  to  make  the  public  use 
destructive  of  the  public  right.  The  increase  sought  for  '  rail- 
way value '  in  these  cases  is  an  increment  over  all  outlays  of  the 
carrier  and  over  the  values  of  similar  land  in  the  vicinity.  It 
is  an  increment  which  cannot  be  referred  to  any  known  criterion, 
but  must  rest  on  a  mere  expression  of  judgment  which  finds  no 
proper  test  or  standard  in  the  transactions  of  the  business  world. 
It  is  an  increment  which  in  the  last  analysis  must  rest  on  an 
estimate  of  the  value  of  the  railroad  use  as  compared  with  other 
business  uses;  it  involves  an  appreciation  of  the  returns  from 
rates  (when  rates  themselves  are  in  dispute)  and  a  sweeping 
generalization  embracing  substantially  all  the  activities  of  the 
community.  For  an  allowance  of  this  character  there  is  no 
warrant" 

Besides  the  constitutional  provisions  relating  to  the  protection 
of  property  and  its  enjoyment,  in  the  application  of  which  the 
law  with  r^ard  to  fair  value  was  principally  developed,  there 
must  be  considered  the  results  of  r^ulation  in  this  State  during 
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the  past  years  (and  in  other  juriedictiona  for  a  varying  number 
of  years),  because  such  regulation  involves  the  interpretation 
and  enforcement,  in  behalf  of  investors,  patrons  and  public,  of 
thwr  reciprocal  rights  and  obligations,  in  all  branches  of  the  pub- 
lic utility  business. 

Under  the  Public  Service  Oommisaions  Law,  the  Commission 
is  vested  with  authority  to  superviee  and  regulate  service,  rates, 
capitalization  and  accounts.  These  matters  are  intimately  re- 
lated, and  the  soundness  and  the  success  of  governmental  regulation 
of  public  service  industries  depend  upon  an  equitable  policy 
consistently  applied  to  each  one  of  these  vital  phases.  Hence, 
there  may  be  discerned  in  all  the  provisions  with  respect  to  these 
matters,  and  in  the  judicial  interpretations  of  their  scope  and 
intent,  an  underlying  conception  of  fairness  and  reasonableness  in 
the  treatment  of  the  utilities,  their  investors  and  their  patrons. 

Ths  Fubposes  or  thb  TJkifobh  Ststeu  of  Accouhtb 
One  of  the  gre&iest  sources  of  abase  in  public  utility  enter- 
prises was  the  inaccuracy,  untruthfulness  and  secrecy  of  the 
records  of  financial  transactions,  by  which  service  and  rates  to 
the  community  were  controlled.  Accordingly,  the  Public  Serv- 
ice Commissions  Law,  by  section  66  (relating  to  gas  corporations) 
conferred  upon  the  Commission  the  power  to  prescribe  a  uniform 
method  of  keeping  accounts,  records  and  books  to  be  observed. 
On  December  8,  1908,  the  Commission  adopted  the  uniform 
system  of  accounts  applicable  to  all  gas  corporations,  and  the 
requirements  of  such  system  of  accounts  have  been  held  to  have 
the  force  of  law.  People  ex  pel.  Kings  County  Lighting  Co.  v. 
Straus,  178  App.  Div.  840.  The  theory  of  this  system  of  accounts 
was  to  compel  the  maintenance  of  true  records  of  actual  costs, 
showing  at  all  times  the  actual  expenditures  for  capital  purposes 
and  for  operating  purposes  and  the  revenues  from  the  conduct 
of  the  business,  in  order  that  the  investor  may  be  Baf^;uarded 
in  his  original  investment  and  that  the  operators  of  the  utility 
may  be  governed  by  actual  and  not  fictitious  requirements.     In 
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its  annual  report  to  the  Legislature  for  the  year  1908  (Vol  1, 
395,  404,  405)  the  Public  Service  Commission  for  the  First 
District  set  forth  the  reasons  and  basic  principles  of  the  Uniform 
System  of  Accounts  for  public  service  corporations,  and  of  ita 
bearing  upon  the  int^ri^  of  investment  made  in  the  service  of 
the  public.  The  Commission  said,  in  part:  "These  require- 
ments mean  that  every  charge  to  capital  account  shall  represent 
100  cents  on  the  dollar  in  money  actually  spent  in  creating  the 
property  of  the  corporation.  When  $100  par  value  of  stocks  or 
bonds  are  exchanged  for  $75  worth  of  materials  or  machinery, 
there  is  obviously  no  propriety  in  charging  capital  account  with 
$100  to  be  carried  as  a  permanent  asset.  The  same  holds 
true  whrai  the  corporation  sells  securities  at  a  discount  or 
pays  a  commission  to  bankers  for  floating  a  loan  —  the  asset 
to  be  capitalized  is  not  the  $100  par  value  of  the  paper  but 
the  $95  or  $97  received  in  actual  cash.  This  system  of  account- 
ing requires  every  entry  in  a  capital  or  other  account  to  repre- 
sent actual  cash  or  cash  value,  and  this  ensures  that  money  spent, 
not  securities  issued,  shall  measure  the  cost  of  the  investment. 
Of  course,  provision  has  been  made  for  the  charging  to  capital  of 
legitimate  organization  costs,  such  as  fees  for  incorporation,  coun- 
sel fees  and  expenses  for  preparing  and  distributing  prospectuses ; 
likewise  for  engineering  expenses,  l^al  charges,  taxes,  interest, 
injuries  and  damages  during  construction.  But  there  is  to  be 
no  padding  or  inflation  beyond  reasonable  cost  The  far  reach- 
ing effect  of  the  establishment  of  such  principles  can  hardly  be 
overestimated.  The  investor  will  be  given  a  guarantee  that  he 
has  never  had  before,  for  one  of  the  things  which  have  worried 
him  most  has  been  the  fear  that  the  capital  of  the  company  would 
be  impaired  and  his  investment  rendered  of  little  valua  Any 
system  of  accounts  that  can  be  devised  will  not  prevent  impair- 
ment absolutely,  but  it  may  go  a  great  way  in  that  direction. 
The  removal  of  such  risk  not  only  will  attract  capital,  but  will 
lead  to  obtaining  of  capital  at  a  lower  rate.  When  the  investor 
himself  must  provide  against  depreciation  out  of  the  interest 
or  dividends  he  receives,  he  naturally  demands  a  higher  rate  of 


by  Google 


Maibbs  v.  Flatbcsh  Qas  Co. 


Public  Service  ConunlaBioD,  First  District 


return  than  if  he  knows  of  a  certainty  that  the  corporation  itself 
has  already  made  ample  provision.  In  othei  words,  if  the 
investor  has  demanded  a  retnm  to  him  of  10  per  cent  for  the 
capital  supplied  and  has  had  to  run  the  risk  of  finding  his  capital 
impaired  after  a  time,  he  will  be  content  to  receive  less  than  10 
per  cent  when  an  ample  amortization  fund  has  been  accumulated. 
If  the  annual  amortization  charge  is  8  per  cent  and  it  was  not 
set  aside  when  10  per  cent  was  paid,  he  will  be  equally  well  ofE 
with  a  7  per  cent  payment  when  that  3  per  cent  has  already  been 
taken  out  and  kept  with  the  company.  In  fact,  less  than  7  per 
cent  will  attract  him,  because  of  the  removal  of  uncertainty. 
Thifl  inures  to  the  benefit  of  the  public  as  well  as  to  the  company." 
Accounting  r^ulations  of  the  Interstate  Commerce  Commis- 
sion, which  are  Kobstantially  followed  by  this  Commission,  are 
formulated  to  afford  necessary  data  for  determining  the  value 
of  the  property  that  is  employed  in  the  public  service  and  the 
current  cost  of  carrying  on  that  servica  Kansas  City  Southern 
Ry.  Co.  v.  TJ.  S.,  (1913)  231  U.  S.  423. 

The  Nbw  York  Statute  aitd  Dbcisionh 
Another  important  phase  directed  to  the  maintenance  and 
integrity  of  investments  in  public  utilities  lies  in  the  authority 
given  to  the  Commission  to  r^ulate  the  issuance  of  securities, 
and  in  those  provisions  is  seen  clear  intent  of  the  Legislature  to 
give  a  special  consideration  to  original  investment  and  actual 
expenditures.  In  People  ex  rel.  Del.  &  Hudson  Co.  v.  Stevens, 
197  N.  T.  1,  9>  the  Court  of  Appeals  said:  "  For  a  generation 
or  more  the  public  has  been  frequently  imposed  upon  by  the  issues 
of  stocks  and  bonds  of  public  service  corporations  for  improper 
purposes,  without  actual  consideration  therefor,  by  company 
officers  seeking  to  enrich  themselves  at  the  expense  of  innocent 
and  confiding  investors.  One  of  the  legislative  purposes  in  the 
enactment  of  this  statute  was  to  correct  this  evil  by  enabling  the 
Commission  to  prevent  the  issue  of  such  stock  and  bonds,  if  upon 
an  inveetigation  of  the  facts  it  is  found  that  they  were  not  for  the 
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purposes  of  the  corporation  entunerated  hj  the  statute  and  reason- 
ably required  therefor." 

In  recf^ition  of  "  the  settled  policy  of  the  Stats  "  and  "  the 
interpretation  to  be  given  to  both  the  original  and  amended  stat- 
utes," the  appellate  court  has  held  that  the  provisions  of  the 
Public  Service  Commissions  Law  limiting  the  purposes  for  which 
new  securities  may  be  issued  extended  even  to  the  refunding 
of  securities  which  had  been  issued  prior  to  the  enactment  of 
the  Public  Service  Commissions  Law  and  that  the  same  aaffr 
guards  and  reetrietions  which  covered  new  investments  also  ap- 
plied to  securities  issued  prior  to  the  Public  Service  Commissions 
Law,  the  court  saying  it  must  be  proved  "that  the  securities 
sought  to  be  refunded  represented  actual  investments  for  the 
company's  capital  account."  People  ex  rel.  Dry  Dock,  etc.,  R  R. 
Co.  V.  Public  Service  Commission,  1st  Dist.,  167  App.  Div.  286, 
308,  309. 

Also,  the  requirements  in  the  uniform  system  of  accounts, 
relative  to  the  amortization  of  capital,  are  directed  to  the  safe- 
guarding of  investment.  The  reserve  for  that  purpose  to  be  made 
by  the  public  utilities,  and  which  it  is  their  duty  and  right  to 
make  and  to  exact  from  consumers  through  sufficient  charges  must 
be  determined  upon  the  "  cost  "  of  the  property,  and  not  the  value 
thereof  which  may  fluctuate  from  time  to  time.  In  other  words, 
in  the  case,  for  example,  of  mains,  the  depreciation  reserve  for  - 
which  consumers  pay,  is  to  be  sufficient  to  amortize  the  original 
cost  of  the  maios  or  to  replace  them  with  mains  or  other  property 
of  equal  cost  at  the  expiration  of  their  life,  and  not  to  amortize 
any  increased  value  which  they  may  acquire  through  fluctuation 
in  the  market  price  of  mains  at  the  expiration  of  their  life. 

It  is  now  the  established  policy  of  the  State  of  New  York, 
which  the  regulation  by  the  Commission  is  designed  to  effectuate, 
to  discourage  competition  in  public  services  enterprises,  and  this 
policy  has  regard  to  the  conservittion  of  the  legitimate  value  of 
investment  in  such  enterprises  no  less  than  to  the  public  welfare 
involved  in  the  maintenance  of  adequate  service  at  reasonable 
rates. 
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"  Capitai,  Acttjallt  £zpeki>ed  " 
The  Public  Service  CommiseionB  Law  itself,  section  72,  in  set- 
ting forth  the  matters  to  be  conBidered  by  the  Commission,  among 
other  things,  in  determining  the  reasonableness  of  a  rate,  particu- 
larly emphasizes  the  consideration  of  the  investment  in  the  prop- 
erty of  the  utility. 

Tbe  importance  attached  by  the  Legislature  to  "capital  actu- 
ally expended,"  is  in  accord  with  the  «»tire  theory  and  scheme 
of  the  Public  Service  Commissione  Law  in  relating  the  recipro- 
cal rights  and  obligations  of  the  public  and  consumers  to  the 
reasonable,  necessary  and  proper  investment  for  adequate  service 
to  the  public.  Consistently  with  the  recognition  of  those  recip- 
rocal rights  and  obligations  upon  a  ba^s  which  seeks  to  safe- 
guard investment  representing  capital  actually  expended,  there 
is  a  necessary  implication  that  the  utilities,  on  their  part,  will 
demand  of  the  public  no  greater  compensation  for  service,  by 
way  of  rates,  than  a  reasonable  remuneration  for  the  use  of  the 
reasonable,  necessary  and  proper  contribution  of  their  capital 
for  adequate  service  to  the  public  Value  for  rate-making  pur- 
poses cannot  be  said  to  be  fair  to  the  utilities  and  the  patrons 
alike  which  does  not  fully  take  into  account  the  safeguards  and 
assurances  which  the  public,  under  the  system  of  regulation, 
extends  to  investors  under  an  advanced  policy  of  adjusting  the 
relations  between  public  aervice  corporations  and  the  public 
The  policy  is  founded  upon  the  highest  conception  of  what  is 
fair  between  the  utilities  and  tbe  public,  and  that  ia,  in  essence 
■  always  involved  in  the  determination  of  fair  value  as  a  rate  baae. 
On  this  proposition,  there  are  a  number  of  recent  examples. 

The  "  Repeoduotiok  Cost  "  of  Gas  Mains 
The  claim  by  a  public  service  company  to  an  allowance  in  a 
rate  valuation  for  a  sum  equal  to  the  cost  of  restoring  pavements 
laid  subsequent  to  the  installation  of  mains  and  service  pipes 
where  sut^  cost  had  not  been  actually  paid  out  by  the  utility, 
has  been  denied  by  tbe  New  York  Court  of  Appeals  in  this  State 
Stats  Dbpt.  Reft.— Vol.  IS        14 
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(People  ex  rel.  Kinga  Coiintj  Lighting  Co.  v.  Willcox,  210  N.  Y. 
479,  494,  495),  notwithstanding  that  in  the  Conaolidated  Gaa 
Case,  157  Fed.  Rep.  849,  such  an  allowance  was  made  by  the 
Circuit  Court  and  that  the  Appellate  Division  of  the  Supreme 
Court,  in  mailing  an  allowance  for  the  coat  of  restoring  pave- 
ments laid  subsequent  to  the  installation  of  mains  and  service 
pipes,  felt  bound  by  the  decision  of  the  Circuit  Court  in  the  Con- 
solidated Gas  case.  The  Court  of  Appeals,  in  discussing  the 
question,  held :  "  The  relator  is  entitled  to  a  fair  return  on  its 
investment,  not  on  improvements  made  at  public  expense." 

This  ruling  was  followed  by  the  United  States  Supreme  Court 
in  Dee  Moines  Gas  Co.  v.  City  of  Des  Moines,  238  U.  S.  153, 
171. 

"  INVESTMENT  "  A8  BaSIS  FOB  "  GoiHQ   VaLUB  " 

Investment  is  the  principal  consideration  in  the  justification 
for  an  allowance  for  "  going  value  "  in  a  rate  case.  People  ex 
rel.  Kings  County  Lighting  Co.  v.  Willcox,  210  N.  Y.  479,  490- 
492. 

The  Court  of  Appeals  sunmied  up  its  attitude  at  that  time 
towards  the  "  cost-of-reproduction  "  rule  and  the  importance  to 
be  attached  to  "investment,"  in  the  following  statement:  "  The 
cost  of  reproduction  less  accrued  depreciation  rule  seems  to  be 
the  one  generally  employed  in  rate  cases.  But  it  is  merely  a  rule 
of  convenience  and  must  be  applied  with  reason.  On  the  one 
hand  it  should  not  be  so  applied  as  to  deprive  the  corporation  of 
a  fair  return  at  all  times  on  the  reasonable,  proper  and  necessary 
invesimfint  made  by  it  to  serve  the  public,  and  on  the  other  hand 
it  should  not  be  so  applied  as  to  give  the  corporation  a  return  on 
im'provpments  made  at  public  expense  which  in  no  way  increase 
the  cost  to  it  of  performing  that  servica" 

Favorable  Decm8ion8  of  the  Appellate  Division 

The  original  cost  of  property  as  a  controlling  factor  in  a  rate 

base  has  been  approved  by  the  Appellate  Division  of  the  Supreme 

Court  of  the  First  Department,  and  that  part  of  its  decision  has 
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not  been  modified  or  reversed.  In  the  case  of  Mayhew  v.  Kings 
County  Lighting  Company  decided  bj  the  Public  Service  Com- 
migsion  fop  the  First  District  (Matter  of  Mayhew  v.  Kings 
County  Lighting  Co.,  2  P.  &  C.  B.  Ist  Diet.  N.  Y.  659)  the 
Commission  fixed  a  rate  for  gas  to  be  charged  by  the  Kings 
Comity  Lighting  Company.  In  that  case  an  appraisal  was  made 
of  the  physical  property.  The  engineer  for  the  Commission  took 
the  '"net  cost'  of  the  physical  property,  which  represents  tho 
estimated  expense  for  labor  and  materials,  exclusive  of  land  and 
BHch  supplies  as  are  included  in  working  capital."  The  estimate 
made  by  the  Commission's  engineer  was  considered  by  the  Com- 
mission too  low,  because  adequate  allowance  had  not  been  made 
for  various  "  expenses  "  connected  with  the  construction  of  mains 
and  service,  but  the  Coramisdion  fixed  the  "net  cost"  after 
increasing  the  estimate  of  its  engineer  I^  the  allowance  which 
had  been  omitted  by  him.  The  Commission  obtained  "  the  cost 
to  reproduce  the  property  as  new  "  by  adding  to  net  cost  (which, 
it  said,  "  covers  only  the  cost  of  labor  and  materials,  including 
sub-contractors'  profits  when  proper")  certain  percentage  allow- 
ances for  engineering,  supervision,  contingencies,  incidentals  and 
general  contractor's  profit 

When  the  decision  of  the  Commission  in  the  Kings  County 
Lighting  Case  was  subjected  to  review  in  the  Appellate  Division 
of  the  Supreme  Court,  upon  a  writ  of  certiorari,  that  tribunal, 
while  overruling  the  Commission  on  certain  questions  as  to  going 
value,  pavement  over  mains  and  increment  of  land  value,  sus- 
tained the  decision  of  the  Commission  in  all  other  respects.  Peo- 
ple ex  rel.  Kings  County  Lighting  Co.  v.  Willcox,  156  App.  Div. 
603,  617,  saying:  "We  are  of  opinion  that  upon  the  other 
matters  going  to  make  up  the  item  of  capital  invested  upon  which 
a  fair  and  reasonable  return  is  to  be  calculated,  the  decision  of 
the  Commission  is  right."  Although  an  appeal  was  taken  to  the 
Court  of  Appeals,  no  exception  was  taken  by  the  company  to  this 
holding  by  the  Appellate  Division,  which  remains  unmodified 
by  any  subsequent  decision. 

In  overruling  the  exception  of  the  gas  company  to  the  deduc- 


by  Google 


Statb  Defasthbitt  Rbpobts 


Public  Service  CommlBiion,  Fint  Dlitciet 


tion  by  the  Conuniasion  of  depreciati(Hi  from  the  calculation  of 
the  value  of  the  property  new,  the  Appellate  Division,  even  as 
the  Court  of  Appeals  subsequently  did  in  the  same  case,  pointed 
out  that  the  method  of  valuation  by  estimating  die  reproduction 
cost  was  a  method  of  convenience  merely  and  was  not  controlling. 

Fbocedubs  iw  thk  "  Bhookltn  Edisoit  "  Case 
In  Moritz  v.  Edidon  Electric  Illuminating  Company  of  Brook- 
lyn, T  P.  S.  C.  R.  1st  Dist.  N.  Y.  175,  this  Commission  used  the 
same  method  of  determining  the  present  value  of  the  property 
of  an  electrical  utility  as  it  had  employed  in  the  Kings  County 
Lighting  case  and  as  had  received  the  express  approval  of  the 
appellate  court.  The  Commidsion,  however,  limited  this  time  the 
overhead  and  intangible  allowances  to  those  shown  by  the  com- 
pany's records  to  have  been  incurred  for  capital  account  The 
property  of  the  electrical  company  was  appraised  by  the  engineer 
of  the  Commission  at  $20,595,000,  to  which  the  CommisBion 
added  for  organization  expenses,  $100,000,  upon  the  basis  of  the 
record,  and  for  working  capital,  $1,000,000,  fixing  the  approxi- 
mate value  at  $21,700,000.  The  econpany,  however,  contended 
that  the  valuation  to  b©  placed  on  its  property  should  be  $38,- 
822,000,  or  about  $17,000,000  to  $18,000,000  more  than  the 
amounts  first  mentioned.  To  the  extmt  of  65  to  70  per  cent 
of  the  mat^ial  and  labor  cost  of  the  property,  the  values  given 
by  the  engineer  of  the  Commission  were  taken  from  the  vouchers 
or  other  records  of  the  company,  and  for  the  remainder,  the  cost 
prices  were  estimated.  To  the  figwes  thus  submitted  by  the 
engineer  of  the  Commission,  the  company  offered  no  objection, 
although  it  made  its  appraisal  in  co-operation  with  the  engineers 
at  the  company,  excepting  that  the  company  claimed  a  greater 
value  for  its  land  than  the  original  cost  and  also  additional 
allowances  for  overheads  and  certain  intangibles.  The  engineer 
of  the  Commission  thus  based  his  appraisal  upon  the  cost  of  the 
existing  property.  The  reduced  electric  rates  prescribed  by  the 
Commission  for  that  company  have  been  put  into  effect  without 
legal  contest 
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Adtastaoes  of  thk  "Actdal  Cost"  Method  IThdbb  thb 
UiTiFoitu  Ststzh  of  AoootJNTa 
In  Matter  of  Seven-Cent  Fares  for  the  New  Tork  &  North 
Shore  Traction  Co.,  decided  by  this  Commission  on  Janaary  10, 
1918,  an  application  had  been  presented  to  the  Commission  on 
the  modd  basis  made  possible  by  the  modem  plan  of  r^iUation. 
The  company's  franchises  had  been  obtained,  the  requisite  certifi- 
cates granted,  the  line  built,  its  securities  authorized  and  iaaued, 
its  finances  and  operations  conducted  — ■  all  under  the  scrutiny 
and  supervision  of  the  ConunissicHL  "  In  consequenoe,"  as  was 
pointed  out  in  the  opinitm  of  Commiseioner  Whitney,  "  it  was 
possible,  with  little  difBculty,  to  present  the  petitioner's  property 
costs,  operating  statistics,  revenue  needs,  and  the  like,  with  com- 
plete fairness  and  clarity.  Cross-examination  disclosed  only  two 
or  three  inconsequential  items  of  variance,  and  the  advantages 
gained  from  compliance  in  good  faith  with  the  requirements  of 
the  uniform  system  of  accounts  were  manifest  at  every  stage  of 
the  proceeding.  Proof  of  the  elements  of  the  value  <rf  the  prop- 
er^ for  rate  purposes  was  thus  available  in  compaxst  and  con- 
vincing form." 

It  also  appeared,  as  stated  in  the  opinion  in  the  case,  that 
"  before  the  Conmiission  sanctioned,  on  March  8,  1912,  the  bond 
issue  and  supporting  mortgage,  the  books  and  vouchers  of  the 
petitioner  and  the  two  construction  companies  which  built  each 
portion  of  the  road  were  carefully  scrutinized.  The  Commission 
certified  the  items  which  it  r^i;arded  as  properly  chargeable  to 
capital  account,  and  the  company  altered  its  books  accordingly. 
Subsequent  additions  have  been  likewise  under  the  scrutiny  of 
the  Commission.  Thus  the  amount  reported  by  the  company  as 
fixed  street  railway  capital  fairly  represents  the  actual  cost  of 
the  plant  and  property  as  determined  by  the  Commission  after  a 
thorough  examination,  and  inasmuch  as  these  records  of  actual 
outlay  are  available,  they  constitute,  when  taken  in  connection 
with  accrued  depreciation,  the  preferable  basis  for  determining 
present  value  for  the  purposes  of  this  proceeding  (People  ex  reL 
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Kings  County  Lighting  Co.  v.  Willcox,  156  App.  Div.  003, 
611;  210  N.  Y.  479J,  and  are  bo  tendered  by  the  company." 

Concerning  the  nature  and  basis  of  the  company's  right  to  a 
"fair  return,"  the  opinion  &aid:  "By  way  of  compensation  for 
fulfillment  of  these  quasi-public  obligations,  the  cotporatioa  is 
entitled  to  have,  and  is  entitled  to  have  the  Commission  voucbsafe 
to  it,  a  rate  of  payment  by  the  company's  patrons  sufficient  to 
make  possible  permanent^  of  efficient  operation  and  to  yidd  a 
reasonable  return  upon  the  property  value  represented  by  the 
unimpaired  investment  *  *  •  A  public  service  corporation 
must  have  a  revenue  sufficient,  not  only  to  operate  and  maintain 
the  property,  but  also  to  give  a  reasonable  return  to  those  whose 
invested  money  remains  in  the  enterprise.  This  is  necessary  in 
order  that  investors  may  feel  that  ihey  can  put  their  money  into 
public  service  projects  and  keep  their  investments  therein  with 
fair  assurance  of  its  earning  power  under  proper  management." 

Upon  the  basis  of  these  records  of  "  actual  outlay,"  taken  in 
connection  with  accrued  depreciation,  the  Commission  found  the 
"  fair  value "  of  the  property  for  rate  purposes  and  reached  the 
conclusion  that  the  existing  fare  of  five  cents  failed  to  afford  a 
reasonable  return  thereon.  This  convenient  and  accurate  method 
of  ascertaining  "fair  value"  was  used  and  urged  by  the  com- 
pany, and  was  deemed  a  natural  consequence  of  the  complete- 
ness of  the  company's  records  and  the  Commission's  supervision 
of  all  its  operations. 

Decisions  of  Reoulatobt  Commisbionb 
Finally,  the  trend  of  decisions  by  regulatory  commissions  in 
the  determination  of  reasonable  rates  and  the  base  thereof  pre- 
ponderates in  favor  of  giving  controlling  weight  to  the  invest- 
ment and  original  cost  determined  by  actual  data  from  reliable 
sources.  Matter  of  Rates  and  Service  in  County  of  San.  Diego, 
Cal.,  2  Cal.  R.  C.  464,  510,  512;  Matter  of  Cripple  Creek  Water 
Co.,  Colo.  P.  TJ.  R.  1916  C  788;  Matter  of  Fares  of  Connecticut 
Co.,  Conn.,  decided  March  7,  1912,  1  Whitten  on  "  Valuation  of 
Public  Service  Corporations,"  101,  102;  Butler  v.  Lewiston,  A. 
&  W.  Street  R.  Co.,  Me.  P.  U.  R.  1916  D  25 ;  Matter  of  Blue  Hill 
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Street  R  Co.,  Mass.  P.  S.  0.  P.  U.  R.  1915  E  370,  379;  Bay 
State  Eate  Case,  Mass.  P.  S.  C.  P.  U.  R  1916  F  221 ;  Matter  of 
Sates  Mo.  Southern  R.  Co.,  Mo.  P.  U.  R.  1916  C  607;  Lincoln 
V.  Lincoln  W.  &  L.  Co.,  111.  P.  U.  R  1917  B  1 ;  Conim'l  Club  t. 
Citizens'  Gas  &  Fnel  Co.,  Ind.  P.  U.  R  19-16  E  1;  Matter  of 
Middlesex  &  Boston  Ey.  Co.,  2d  Kept.  Mass.  P.  S.  C.  Ill,  112; 
Fuhrmann  v.  Cataract  Power  &  Conduit  Co.,  N.  Y.  2d  Dirt.  N. 
Y.  3  P.  S.  C.  2d  Dist.  N.  Y.  656,  691 ;  P.  S.  C.  v.  Pac.  T.  &  T. 
Co.,  Wash.  P.  U.  R.  1916  !>  947;  Rept.  of  N.  H.  P.  S.  Commn. 
on  an  Investigation  of  R  R  Rates,  Nov.  30,  1912,  pp.  302,  303,  2 
Whitten  on  "  Valuation  of  Public  Service  Corporations,"  919, 
920;  Bluefield  v.  Bluefield  W.  &  L  Co.,  W.  Va.,  1917  P.  U.  R 
E  22 ;  Matter  of  Advance  in  Rates,  Western  Case,  20  I.  C.  C. 
307,  837-347 ;  City  of  Appleton  v.  Appleton  Water  Works  Co., 
Wis.  6  W.  R  C.  R  215,  219. 

Thb  Pbbbbnt  Basis  of  Dboision 
In  the  instant  case  before  the  Commission,  the  investigation  has 
extended,  not  only  to  investment  and  original  cost,  but  to  every 
dement  of  property  right,  operating  expense  and  revenue  which 
courts  have  determined  or  which  experience  has  shown  should  be 
considered  in  determising  reasonable  rates  upon  the  basis  of  the 
fair  value  of  the  property  devoted  to  the  public  service.  Due 
weight  has  been  giv^i  hy  the  Commiasion  to  each  element  without 
insistence  upon  this  or  that  arbitrary  or  artificial  rule  of  thumb,  to 
the  end  that  from  all  of  the  evidence,  in  the  light  of  the  Commis- 
sion's own  thorough  and  expert  knowledge  of  the  electric  business 
and  costs  of  public  utility  properties  during  the  ten  years  in  which 
the  plant,  wires  and  equipment  of  this  company  have  been  largely 
built  or  replaced,  the  Commission  might  determine,  under  all  the 
facts  and  circumstances  of  the  case,  what  is  the  fair  amount,  as  a 
just  and  equitable  legal  basis  for  the  rates  of  this  company,  upon 
which  the  fair  return  allowable  to  this  company  is  to  be  computed 
and  "  due  r^ard "  given  to  the  amount  of  "  capital  actually 
expended  "  for  the  property. 

Opinion  estimates   of  "  reproduction  coat "    have  not  been 
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rejected,  but  have  not  been  accepted  as  solely  controlling,  espe- 
cially where  actual  data  aa  to  this  company  is  availabla 

PBOPKETT  AHD  IhvBSTMBWT  DbTOTED  TO  ElBCTBIOAL  BOBINBSa 

Aa  the  Flatbush  Qaa  Company  dietributeB  and  fumishes  both 
gas  and  electricity,  it  necessarily  has  JnTestmentfl  in  property 
which  is  used  exclusively  either  in  gas  service  or  electric  service 
and  also  in  property  which  is  used  jointly  in  both  serrices.  This 
necessitates,  a«  to  the  latter,  for  the  purposes  of  this  proceeding, 
an  apportionment  of  some  of  this  property  to  the  requirements 
of  the  electric  business.  We  are  not,  however,  concerned  here 
with  the  determination  of  any  questions  rdating  to  the  invest- 
ment in  the  property  devoted  to  the  gas  business,  as  the  teason- 
ableneea  of  the  gas  rates  is  not  within  the  purview  of  this  investi- 
gation. The  price  at  which  the  Flatbush  Qaa  Company  supplies 
gas  (to  wit,  eighty  cents  per  1,000  cubic  feet)  is  the  same  as  that 
charged  by  the  Brooklyn  Union  Gas  Company  (which  controls 
the  Flatbush  Gas  Company  through  stock  ownership),  and  was 
fixed  by  act  of  the  Legislature  itself.    Laws  of  1906,  chap.  125. 

Although  the  greater  portion  of  the  proper^  used  in  its  elec- 
trical operations  has  been  installed  since  the  establishment  of  the 
Public  Service  Commission  and  its  accounting  system  in  1907, 
the  financial  history  of  the  company  dates  back  to  April,  1864, 
when  it  was  incorporated  under  the  act  of  1848  authorizing  the 
formation  of  gaa-light  companies.  On  December  18,  1893,  the 
company  filed  an  amended  certificate  of  incorporation,  extending 
its  purposes  and  powers  "  to  the  mantifactuiing  and  using  of 
dectricity  for  producing  light,  heat  and  power  in  lighting  streets, 
avenues,  public  parks  and  places,  and  public  and  private  build- 
ings of  cities,  villages  and  towna  within  the  State  of  New  York," 

Immediately  thereafter  the  company  acquired,  for  the  sura  of 
$16,000,  the  "  property,  rights,  franchises  and  privileges  "  of  the 
Knickerbocker  Electric  Light  and  Power  Company,  which  was 
merged  with  the  Flatbush  Gaa  Company. 

As  to  the  Knickerbocker  Company,  it  appears  that  in  July, 
1893,  it  obtained  frem  the  Flatbush  town  hoard  a  franchise  for 
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the  Bupply  of  electricity,  and  that  it  had  $30,000,  par  value,  of 
capital  stock  outatanding.  The  record  does  not  disclose  that  the 
Knickerbocker  Company  had  any  property  other  than  this  fran- 
chise or  that  it  had  made  any  payment  to  a  government  authority 
in  consideration  for  or  on  account  of  the  franchise  which  it  sold 
to  the  Flatbush  Gas  Company  for  the  sum  of  $16,000. 

Fbanchisbs 

The  Knickerbocker  franchise  of  July,  1893,  permitted  eleo- 
,  tiical  operation  only  within  .the  town  of  Flatbush.  In  1894,  the 
town  of  Flatbush  was  annexed  to  the  city  of  Brooklyn,  and  is 
now  known  as  the  twenty-ninth  ward  of  that  borough.  On  Janu- 
ary 1,  1898,  the  eity  of  Brooklyn  was  consolidated  with  the  other 
borou^s  into  the  city  of  Greater  New  York, 

Under  a  contract  with  the  department  of  parks  of  the  then 
city  of  Brooklyn,  dated  January  2,  1896,  the  Flatbush  Gas  Com- 
pany supplied  current  for  street  lighting  on  Ocean  Parkway, 
which  is  outside  of  the  territorial  limits  of  the  KniekCTbocker 
franchise,  and  on  August  4,  1897,  the  Flatbush  Gas  Company 
entered  into  a  new  contract  with  the  park  commissioner,  requiring 
it  to  remove  its  poles  from  Ocean  Parkway  and  to  place  the  wirea 
and  other  transmission  equipment  in  a  subway.  This  new  agree- 
ment, while  binding  the  Flatbush  Gas  Company  to  place  in  the 
conduit  all  wires  necessary  for  lighting  Ocean  Parkway  and  wire 
necessary  "for  supplying  electric  current  to  such  public  or  pri- 
vate consumers  as  the  company  may  desire,"  was  held  by  the 
Court  of  Appeals  (People  ex  rel.  The  Flatbush  Gas  Co.  v.  Color, 
190  H",  Y.  268)  not  to  constitute  a  valid  franchise  and,  therefore, 
not  to  confer  upon  the  company  any  legal  authority  to  supply 
current  to  private  consumers  .along  Ocean  Parkway.  It  later 
was  found  that  the  company  was  operating  its  electric  business 
outside  of  the  twenty-ninth  ward  at  several  points  in  addition  to 
Ocean  Parkway.  Thereupon  the  company  withdrew  from  the 
streets  illegally  occupied  by  it,  and  thereafter  applied  for,  and  on 
December  21,  1909,  secured,  a  franchise  from  the  eity  of  !N'ew 
York,  authorizing  the  company  to  supply  current  for  both  public 
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and  private  purposes  within  a  described  limited  tetritory  on 
either  side  of  Ocean  Parkway  between  Foster  avenue  and  the 
Atlantic  ocean.  The  new  giant  was  for  a  period  of  twenty-five 
years  from  December  17,  1907  (the  date  on  which  the  Court  of 
Appeals  had  decided  that  the  company  had  no  valid  franchise 
right  on  Ocean  Parkway),  with  the  privilege  of  renewal  for  a 
further  period  of  twenty-five  years  upon  a  fair  revaluation  of  the 
franchise. 

Capitalizatiom 

The  original  charter  of  the  Flatbuah  Gas  Company,  of  1864, 
provided  for  the  issue  of  >40,000  par  value  of  capital  stock.  The 
authorized  amount  was  increased  in  1868  to  $55,000,  in  1889  to 
$110,000,  in  1892  to  $150,000,  and  in  1893  to  $200,000.  During 
1890-1891  the  company  issued  $55,000,  face  value,  of  its  first 
mortgage  twenty-year  5  per  cent  bonds,  and  between  May,  1894, 
and  July,  1896,  the  company,  from  time  to  time,  disposed  of  an 
issue  of  its  second  mortgage  6  per  cent  bonds,  a^^egating 
$135,000,  face  value. 

The  latest  increase  in  its  capitalization,  by  the  issue  of  $50,000 
capital  stock  and  $135,000  of  second  mortgage  bonds,  was  appar- 
ently necessitated  by  the  company's  entrance  into  the  electrical 
business.  However,  these  issues  marked  the  Flatbnsh  Gas  Com- 
pany's last  call  for  outside  capital,  for  on  May  31,  1897,  it  became 
a  member  of  the  system  of  the  Brooklyn  Union  Gas  Company, 
which  acquired,  at  a  price  of  $372,771,  all  of  the  $200,000  of 
outstanding  stock  of  the  Flatbush  Gas  Company.  The  gas  com- 
pany then  discontinued  its  usual  dividend  of  eight  per  cent  on  its 
stock,  and  since  then  all  its  net  earnings  from  electric  service 
have  been  reinvested  in  the  property.  The  eaminga  of  the  Flat- 
bush  Gas  Company  have  since  Ueen  consistently  supplemented 
by  "  advances  "  by  the  Brooklyn  Union  Gas  Company,  through 
which  the  former  was  enabled  to  retire  its  first  mortgage  bonds 
in  1911  and  its  second  mortgage  bonds  in  1914,  so  that  it  has  now 
no  funded  debt  outstanding.  These  "  advances  "  were  made  in 
cash  only  in  rare  instances,  and  were  made  available  to  the  electric 
department  rather  indirectly.     As  a  member  of  the  Brooklyn 
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Union  system,  the  Flatbush  Gas  Company  lias  been  receiving  its 
gas  supply  from  the  parent  company.  The  revenue  derived  from 
its  sale  to  consumers  has  not  been  primarily  applied  to  reduce  the 
liabiii^  to  the  Brooklyn  Union  Company  for  this  gas,  but  gener- 
ally has  been  retained  and  applied  first  to  its  own  capital  pur- 
poses, for  the  electric  as  well  as  the  gas  department. 

This  virtual  merging  of  the  gas  and  electric  departments  and 
the  failure  properly  to  allocate  between  the  two  departments  the 
charges  for  interest  on  outstanding  debt  and  Brooklyn  Union 
Gas  Company  advances,  render  difficult  the  separate  presentation 
of  the  whole  financial  status  of  the  electric  department.  Taking, 
however,  the  rfectric  plant  and  construction  alone,  the  book 
values  diowu  on  the  balance  sheet  of  December  31,  1916,  are  as 
follows : 

Boos  Value  Dbcbubbb  31,  WIQ — Electbio  Capital 

Fixed  capital  —  electric  $1,648,401  21 

Fixed  capital —  general  85,418  49 

Total  before  deducting  depreciation $1,733,819  70 

Less  accrued  amortization  of  capital 664,114  23 


Total  after  deducting  depreciation $1,069,705  47 


Not  all  of  the  "  general "  fixed  capital  is,  of  course,  used  in 
electric  operations,  but,  from  the  evidraice  given  by  the  Com- 
mission's engineers  who  have  examined  the  use  made  of  each 
building  and  parcel  of  land  and  apportioned  the  cost  on  the  basis 
of  utilization  by  the  two  departments,  it  appears  that  by  a 
rdatively  unimportant  correction  in  this  item,  it  should  be 
reduced  approximately  $7,000. 

With  the  exception  of  $50,000  derived  from  the  sale  of  stock, 
the  requirements  of  all  of  this  investment  outlay  have  been  met, 
either  out  of  the  earnings  of  the  Flatbush  Gaa  Company  or  out  of 
advances  made  by  the  Brooklyn  Union  Gas  Company. 
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Ikventoet  of  Phopebtt 
The  company's  boc^s  of  account  were  examined  by  the  Com- 
misBion's  accountants  for  the  ascertainment  of  the  complete  finan- 
cial history  of  the  company  since  its  commencement  of  electrical 
operatiouB,  and  transcriptions  of  these  records,  embodied  in 
analysee  and  summaries,  were  placed  upon  the  record  in  this 
proceeding.  It  must  be  eaid,  however,  that  the  accounting 
methods,  particularly  those  followed  itj  this  company  aa  well  aa 
by  others,  prior  to  the  promulgation  of  the  Oommission's  uniform 
system  of  accounts  for  electrical  corporations  in  1908,  were 
faulty  and,  without  analysis  and  readjustment  of  entries,  were 
misleading  in  their  accounting  for  property  investment.  An 
egre^ous  example  of  such  faultiness  in  accounting  is  the  failure 
to  write  off  machinery  or  apparatus  when  it  wore  out  or  ceased 
to  be  useful,  such  as  is  disclosed  in  Exhibit  20  (May  13,  1913) 
containing  an  analysis  of  the  book  value  of  electric  construction 
in  1902,  made  by  the  then  general  manager  of  the  company,  which 
may  be  summarized  as  follows : 

Boot  value  on  December  31,  1902 $341,223  39 

Less  stock  on  hand  $2,148  76 

Discontinued  or  superseded  prop- 
erty          58,918  20 

61,066  95 

Resulting  values  new $280,156  44 

Depreciation 40,029  07 

Calculation  of  then  present  value $240,127  37 

Notwithstanding  that  of  plant  construction,  machinery,  poles, 
etc,  which  had  cost  $341,223,  not  less  than  $58,918  had  already 
been  discarded  in  the  first  ten  years  of  operation,  as  shown  by 
the  forgoing  analyses  by  the  company's  general  manager,  no 
change  in  bookkeeping  practice  r^arding  retirements  of  prop- 
er^ was  effected  until  about  six  years  later  (that  is,  in  1908) 
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when  this  CommiBsion  established  the  accounting  regulations 
prescribed  bj  the  unif onn  syBtem  of  accounts. 

Besides  the  accounting  inveBtigation,  engineers  of  the  Com- 
mission, undei  the  direction  of  Clifton  W.  Wilder,  its  electrical 
engineer,  made  an  inventory  of  the  existent  property  devoted  to 
the  company's  electrical  business,  and  examined  into  its  physical 
condition,  actual  cost  and  present  value.  The  property  in  exist- 
ence on  December  31,  1912,  was  inventoried  and  appraised,  prin- 
cipally upon  the  basis  of  the  company's  records  of  costs,  at  fair 
average  prices  for  a  period  of  years  preceding  the  appraisal,  to 
which  were  added  percentages,  varying  with  the  different  items 
of  construction,  to  cover  contingencies  and  incomplete  inventory. 
The  appraisal  of  1912  was  subsequently  brought  down  to  date 
as  of  January  1,  1917,  so  as  to  reflect  the  additions  and  retire- 
ments during  the  interval  of  1913-1916  and  was  revised  to  con-, 
form  to  the  company's  cost  of  materials  and  labor  entering  into 
the  property  inventoried,  as  ascertained  by  a  fuller  examination 
and  analysis  of  the  vouchers  and  records  of  the  company,  thna 
furnishing,  as  completely  as  could  be  had,  an  appraisement  of  the 
property  upon  the  basis  of  original  cost  and  investment  outlay. 
More  than  three-fourths  of  the  property  now  in  existence  has 
been  installed  during  the  past  ten  years,  throughout  Which  period 
the  company's  operations  and  accounts  were  under  the  regulation 
and  supervision  of  the  Commission.  There  were  some  instances 
as  to  which  the  ascertainment  of  cost  was  doubtful  or  the  allocation 
between  gas  and  electrical  services  disputable,  but  the  'Commis- 
sion's engineer  appears  to  have  given  a  generous  figure  for  actual 
cost  to  the  company. 

The  results  as  to  tang^h  property  as  of  January  1,  19'17, 
appear  in  the  attached  exhibit,  table  I. 

Adding  to  the  inventory  cost  of  tangible  property  the  cost  of 
intangibles  as  revealed  by  the  books  and  records  of  the  company 
(that  is,  $22,679),  there  is  obtained  the  f(dlowing  comparison, 
table  IL 
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Tadlb  I  —  Takgible  Pbopektt 
APFDAieAL  OF  THE  Flatbubh  Gab  Coupa:<t  Electbic  Dbpabtuent  as  <a 
Jandaiet  1,  1917;     Suumabt  Sbowiko  Cost,  Accrued  Depbkciation  and 
Cost  Less  Depbkciaiion 

Property  in  Use 

Accrued  GoBt  less 
deprecia-  deprecia- 
Account                                     Coat               tion  tion 
E  110     Land  devoted  to  electric  opera- 
tions           «M,161      »35.I61 

E  121     General   structure!   S2,80S           $19,757  33.045 

E  122     General  equipment   26,710               8,fl86  17,024 

E  132     Power  plant  buidings 36. M2               7,977  28.B66 

K  141a  Furnac«a,  boilera  and  Bccesaoriea         70,470            20. 1G7  44,303 

E  141b  Steam  engines   127,402           48,820  78.673 

E  144a  Electric  geoeratora  44,770            16,622  2S.94S 

E  144b  Accessory  electric  power  equip- 
ment          33,587             10.881  22,716 

E  145     Miscellaneous      power      plant 

equipment     781                   236  646 

E  181     Poles  and  fixtures 39,883             17.681  22.202 

E  162     Underground  conduits   330,898             61.876  278.922 

E  104     Distribution   system 178,235             24.297  155.938 

E  1115     Line  transformers  and  devices..         63,900             12,639  41,321 

E  106     Electric   serviceB    295,753             63,388  232,385 

E  167ft  Electric  meters   108. 177             32. 992  76, 185 

E  171     Municipal  street  lighting  system 

(Elec)    150,609             49,998  106,611 

E  176    Electric  tools  and  implements..              896                 441  454 
E  176     Electric  laboratory  equipment..           3.667               1.381  2,4G6 
B  2S6    Miscellaneous    construction    ex- 
penditures               2,050                   347  1,703 

Total     (1,687,082        1396,614     Sl,203,448 

Property  «ol  in  Use 
E  166    Curb  services  12,025  3,768  9,167 

Grand  total    $1,610,887        $400,272    $1,212,019 

Note. —  If  assessed  value  is  to  be  used  instead  of  cost  of  real  estate,  a  figure 
of  $36,890  should  be  substituted  for  the  figure  $36,161  given  above. 
The  total  and  grand  total  for  the  column  headed  "  cost "  will  then 
become  $1,580,691  and  $1,612,816  respectively  and  the  total  and 
grand  total  for  the  column  "  cost  less  depreciation  "  will  theu  become 
$1,205,177  and  $1,214,344  respectively. 
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Tadle  II  —  Takqiblb  ahd  Intanoible  Pkopertt 

Comp&ny'B  Commiuion's 

book  engineer's  in- 

coBt  ventorf  cost 

Twigible  electric  property $1,689,773  31  ?1,497.2U 

(Land  snd  "general"  excluded) 

Land  and  "  general "  capital 121,367  02  113,073 

11.711,140  »3        $1,610,887 

Franchise  916, 790  00 

Legal  expense*  1,878  77 

Engineering    S.OfiO  00  22,fl7S  77  22.370* 

Total   «1,  733.819  70         |1. 633.508 

Accrued  depredation    604,114  23  400,272 

Sl,0e9,70fi  47         91,233,294 

It  will  be  observed  that  the  discrepancy  in  1902  of  $58,818.20 
between  the  hook  coat  of  the  property  and  the  value  shown  by  the 
general  manager's  analysis,  had  grown  by  the  end  of  1916  to 
$92,559  —  the  difference  between  book  cost  and  inventory  cost 
of  tangible  electric  property  shown  on  table  II.  The  company 
has,  however,  reserved  out  of  earnings  from  rat&j  the  sum  of 
$064,114.23  for  accrued  depreciation,  whereas  the  accrued  depre- 
ciation computed  by  the  electrical  engineer  of  the  Commission 
amounted  to  only  $400,272.  This  excess  in  reserve  is  of  course 
to  he  regarded  as  sufficient  to  absorb  the  difference  between  book 
cost  and  inventory  cost  due  to  the  failure  to  write  off  retirements 
of  property. 

Company's  Afpbaisai. 

The  Flatbuah  Gas  Company  did  not  dispute  the  appraisal 
made  by  the  Commission's  engineers,  showing  the  value  of  the 
tangible  property  a*  of  1912,  but  submitted  evidence  of  an  en- 
gineer employed  by  it  for  the  purpose,  who  testified  to  his  opinion 
of  the  value  of  certain  intangible  elements  which  he  said  should 
be  added  to  that  of  the  tangible  property.     Subsequently,  the 
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company  had  an  appraisal  made  as  of  December  1,  1916,  to  show 
what  it  claimed  ahoiild  be  taken  afi  the  reproductionrcost-new  of 
the  physical  property  and  of  the  intangible  elements  vhich  it 
asserted  should  be  added  to  the  value  by  any  appraisal.  The 
purported  appraisal  of  present  fair  value  of  the  property  thus 
presented  by  the  Company  did  not  include  any  finding  or  allow- 
ance for,  or  basis  for  computation  of,  accrued  depreciation,  and 
such  appraisal  was  therefore  incomplete  and  not  an  adequate 
basis  for  determining  the  fair  value  of  the  property.  Minnesota 
Rate  Case,  230  U.  S.  352,  458;  Knoxville  v.  Knoxville  Water 
Co.,  212  U.  S.  1,  10,  13,  14.  A  valuation  deduced  from  such  an 
appraisal  could  not  serve  as  a  basis  here.  The  appraisal  as  sub- 
mitted by  the  company  could  not  be  accepted  as  proof  of  the 
present  fair  value  of  the  property  for  rate  purposes,  and  was 
hardly  presented  as  such. 

To  the  extent,  however,  ttat  the  estimate  of  reproduction-coit- 
new  submitted  by  the  company  challenges  the  correctness  of  the 
Commission's  engineer's  appraisal  of  physical  property  new  and 
his  non-inclusion  of  various  percentages  for  overheads  and  in- 
tangible elements,  questions  are  raised  which  deserve  and  have 
received  careful  consideration,  with  the  view  of  observing  fully 
the  principles,  underlying  the  scheme  of  r^ulatiou  in  New  York 
State,  which  seek  the  protection  of  the  investor  in  his  contribu- 
tion of  capital  to  the  public  service  and  the  continuance  of 
adequate  service  to  the  public  at  reasonable  rates.  I  refer  partic- 
ularly to  the  questions  which  have  been  raised  as  to  the  location 
of  the  company's  production  plant,  which  entails  higher  operat- 
ing costs  than  would  be  warranted  in  the  case  of  a  more  advan- 
tageously located  plant,  and  to  the  value  of  the  service  to  con- 
sumers in  view  of  the  communal  relation  and  geographical  con- 
tiguity of  the  twCTity-nintb  ward  of  Brooklyn  to  the  service  areas 
in  which  an  eight-cent  rate  is  charged. 

DiPFEEBNOEB  Between  Compant'b  "Estimates"  amd  Commk- 

810N  ENOITJBBE'a  APPBAI8AL.S  EBOM  CoMPANY's  OwN  DaTA 

The  following  comparison  shows  the  principal  differences  be- 
tween the  "  opinion  estimates "  of  reprodnction-cost-new  sub- 
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mitted  by  the  companj'a  witneeaea  and  the  actual  cost  new  as 
disclosed  by  the  company's  records  and  reported  by  the  Com- 
mission's engineers: 

Table  III 

Aetaal  ooati 

found  by  Com-  "  Estiniates  "  by 
miiEion'g  sUff  compuiy'B 

enuniuAtioM  en^eera 

Labor  and  material  —  electric $1,418,994      $1,521,151 

General  —  portion  of  land,  general 
stmctures  and  general  equipment..        110,410  145,853 

Incandescent  lamps,  meter  and  trans- 
former installation,   etc    44,709 

Contingencies  and  incomplete  inven- 
tory   81,483*  155,323 

Construction  overheads 252,012 

Total  structural  cost $1,610,887  $2,119,048 

General  overheads 148,330 

Cost  of  assembling  capital  71,321 

Interest  during  construction  97,948 

Going  concern  value 130,000 

Working  capital    110,000 

Total  reproduction  cost $2,676,647 

As  already  pointed  out,  the  company's  valuaticm  consists 
entirely  of  an  "  opinion  "  estimate  of  apposed  reproduction-cost- 
new.  The  unfairness  of  adopting  in  its  full  significance  this 
method  of  appraisal,  in  view  of  the  rise  in  market  prices  of 
materials  and  labor,  apart  from  other  difficulties  in  financing  the 
establishment  and  inauguration  of  a  large  public  utility  enter- 
prise, due  to  the  disturbances  in  all  relations  wrought  by  the 

*  Obtained  b;  eliminating  from  each  item  in  tbe  appraieal  that  UDouat 
mppoeedly  included  therein,  for  contingencies  and  incomplete  inventory.    The 
peromtagee  employed  are  to  be  found  in  Elxhibit  6,  1917  seriea. 
Statx  Deft.  Ript.— VoL  IS        16 
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world  war,  is  eonceded  by  the  company  itself,  and  no  clftim  is 
made  for  acceptance  of  reproduction  cost  figures  except  upon 
a  basis  of  pre-war  prices.  NeTertheleflfl,  in  attempted  justifica- 
tion of  details  of  the  appraisal,  there  waa  obvious  resort  to  the 
enhanced  war  prices. 

There  was  a  studied  and  purposed  avoidance,  by  those  in  charge 
of  the  company's  valuatiiXL,  of  resort  to  the  company's  own 
original  cost  records  in  estimating  costs  and  values  of  the  items 
of  its  property,  although  great  reliance  was  placed  upon  informa- 
ticm  as  to  values  and  properties  in  other  localities.  In  one  in- 
stance, large  use  was  sought  of  a  report  made  by  an  engineer 
employed  by  a  railroad  distant  from  the  vicinity  of  the  Flatbush 
Gas  Company's  plant  to  value  the  railroad  property.  While  an 
assistant  engineer  consulted  the  company's  records  for  data  as 
to  subsurface  structures  not  visible  by  superficial  inspection, 
another  assistant  engineer  "  estimated  "  the  material  and  labor 
requirements  of  a  structural  foundation  which  could  not  he 
ascertained  and  measured  hy  open  inspection,  in  order  to  he 
consistent,  in  avoiding  resort  to  or  reliance  upon  what  the  com- 
pany's records  actually  showed.  Another  witness,  who  appraised 
probably  one-quarter  of  the  property  for  the  company,  and  whose 
experience  was  diversified  and  attainments  distinctive,  and  who 
evidently  departed  from  the  plan  of  valuation  pursued  by  the 
others,  testified  that,  wherever  possible,  he  tested  the  correctness 
of  his  estimates  in  the  light  of  the  original  cost  records  of  the 
company,  and  that  his  estimates  were  generally  within  a  small 
percentage  of  the  original  cost  records.  I  do  not  at  all  impeach 
the  veracity  of  the  engineering  witnesses  called  by  the  company, 
their  ability,  or  the  skill  with  which  they  performed  their  labors 
for  it  The  criticism  expressed  as  to  a  few  instances  is  designed, 
not  as  reflection  upon  them,  but  as  illustration  of  the  company's 
attempted  method  of  appraisal  by  opinion  rather  than  record 
fact. 

A  further  condition  which  would  militate  against  any  adoption 
of  the  extreme  reproduction-cost  method  in  this  case  is  the  dis- 
advantageous location  of  the  company's  plant  and  the  resulting 
high  operating  costs,  the  proof  of  which  is  not  traversed  in  the 
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record.  ConsumeM  may  juatifiably  protest  against  the  reproduC' 
tion  cost  theory  being  so  rigidly  applied  aa  to  burden  them  with 
added  cost  of  reproducing  a  plant  which  it  would  be  unwise  for 
any  oae  ever  to  reprodnce  in  its  present  location.  The  repioduc-  ' 
tion-coat  method  cannot  be  oaed  for  the  intrenchment  of  error 
and  pfflrpetoation  of  loss  dne  to  misplanning  an  enterprisa  Bnt 
it  is  not  necessary  now  to  pass  judgment  upon  the  effect  this 
consideration  should  have  upon  the  conclusion  reached  in  this 
proceeding.  If  the  company  be  saf^narded  in  its  return  upon 
actual  inTeetment  in  exiateait  ytapextj  serving  the  public,  the 
company  will  be  treated  with  fairness. 

Even  abandoning  its  claim  to  use  of  the  reproduction-cost-new 
valuaticsi  of  physical  prop^y,  and  accepting  the  appraisal  as 
made  by  the  Commission's  ^igineerg,  oounsel  for  the  dxnpany 
oontttids  that  the  valuation  of  the  tangible  property  should  be 
increased  by  various  allowances  for  overheads  and  intangible 
elements  shown  in  the  following  summary  (Table  IV) : 

Tablb  IV 
Net  cost  of  tangible  property,  other  than  land, 
January  1,  1917,  as  per  Public  Service  Commis- 
sion table  •$1,575,726 

Additions  to  tangible  property  six  months  ending 
June  80,  1917  (Exhibit  No.  17) 76,960 


$1,651,686 


Oontnictor's    profit,    engineering,    administration, 
contingencies  and  incidentals,  21  per  cent. . . .  846,854 

$1,998,540 
Accrued  depreciation  as  figured  by  Public  Service 
Commission  (corrected  Exhibit  No.  1) 400,272 


$1,598,268 


"Thia    is   Public    Service   Oommiliion'*    eetinutte,    91,610^87,    lew    thcar 
value  ol  land,  93S,I«L 
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Laud,  present  value $62,412 

$1,660,680 

Preliminaiy  and  developanrait,  12  per  cent 199,281 

Working  capital  (Exhibit  No.  12) 141,500 


Total , $2,001,461 

The  order  of  the  Commission  in  the  Kings 
County  case  was  set  aside  for  failure,  among  other 
things,  to  mslce  an  allowance  for  going  concern 
value.  That  value  has  been  estimated  1^  the 
Messrs.  Stone  &  Webster,  very  conservatively,  at. .  128,804 

Total  upon  which  fair  return  must  be  allowed      $2,130,265 


Counsel  for  the  company  argues :  "  •  •  *  that  a  subtraction 
for  depreciation  can  be  made  only  from  cost  of  reproduction  new. 
It  is  impossible  to  obtain  the  'accurate  evidence  as  to  actual 
value'  mentioned  by  Mr.  Justice  Clarke  (People  ex  rel.  Kings 
County  Lighting  Co.  v.  P.  S.  C,  156  App.  Div.  511,  quoted 
stipra)  and  no  attempt  was  made  by  the  Commission  or  by  the 
company  to  give  this  accurate  evidence.  The  company  proved 
the  cost  of  reproduction  new.  This  theory  requires  the  use  of 
percentages  for  engineering,  superintendence,  contractors'  profit, 
promotion,  going  concern  and  the  like  and  this  fact  was  made  the 
leading  objection  to  the  theory  by  Mr.  Commissioner  Stevens  in 
the  Buffalo  Gas  Case,  3  P.  S.  C,  2d  Dist.,  558.  The  authorities 
in  favor  of  the  inclusion  of  these  percentages  are,  however,  over- 


Counsel  quotes  from  various  opinions  to  support  this  asserted 
preponderance  of  the  authorities  in  favor  of  the  inclusion  of  these 
percentages. 

If  these  percentages  are  part  and  pared  of  the  valuation  basis 
of  reproduction  new,  then  consistently  the  reproduction  cost  new 
valuation,  rather  than  the  unimpaired  investment,  should  be  taken 
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as  the  basis,  as  urged  by  the  company.  But,  aa  previoudy  pointed 
out,  the  omission  of  any  allowance  for  depreciation  in  computing 
the  value  of  the  property  renders  the  appraisal  so  incomplete  as 
not  to  form  a  valid  basis  for  rate-making.  Nor  would  it  be 
proper  to  take  the  valuation  new  found  by  the  Commiseion'a 
engineers,  diminished  by  the  accrued  depreciation  as  computed 
by  him,  and  then  add  thereto  these  claimed  percentages  for  ovei^ 
heads  and  intangibles.  Overhead  charges  for  engineering,  super- 
intendence, and  contractors'  profit  are  to  be  allowed  for,  not  ae 
representii^  an  ethereal  value,  but  because  they  form  an  actual, 
even  if  undistributed,  portion  of  the  necessary  and  reasonable 
investment  in  the  property.  In  a  valuation  based  upon  original 
cost,  every  expenditure  which  entered  into  the  investment  is,  and 
should  be  allowed  for.  Beyond  that,  there  is  no  more  support  for 
allowing  for  expenditures  which  might  be  incurred  under  the 
hypothesis  of  reproducing  the  plant  than  there  is  for  varying  the 
prices  of  constituent  physical  elements  from  those  actually  paid. 
The  depreciation  deduction  calculated  by  the  Commission's 
engineer  was  based  upon  the  original  cost  of  the  property  as 
found  by  him,  and  not  upon  an  appraisal  which  includes  over- 
heads undisclosed  by  cost  records  but  estimated  by  percentages. 
If  the  claimed  overheads  are  to  be  added  to  the  valuation,  the 
calculation  of  depreciation  must  include  the  overheads  which 
attach  to  the  tangible  properly.  Such  a  calculation  cannot  be 
made  from  the  evidence  in  the  record,  and,  hence,  a  valuation 
reached  1^  taking  the  original  cost  new,  less  accrued  depreciation 
as  found  by  the  Commiasion's  engineer,  and  adding  thereto 
reproduction-cost  overheads  without  any  deduction  for  deprecia- 
tion corresponding  with  the  depreciation  of  the  physical  items 
to  which  they  are  attached,  is  manifestly  incomplete  and  insuffi- 
cient   Minnesota  Rate  Cases,  230  U.  S.  352,  457,  468. 

OvSBHEASa 

A  valuation  of  the  property  by  the  method  of  reproduction  cost 
new  without  any  deduction  for  depreciation,  and  a  valuaticm  by 
the  method  of  original  cost  new  less  depreciation  and  the  addi- 
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tioQ  of  overheads  calculated  011I7  by  percentagee,  without  depre- 
ciating the  overheads,  are  alike  unacceptable  and  imaound. 

The  question  is  still  presented  whether  the  omiaaion  of  over- 
head allowances^  in  an  amount  claimed  by  the  Flatbuah  Gas 
Company,  does  not  render  the  appraisal  of  the  Commission's 
engineer  incomplete. 

The  company  claims  an  allowance  of  $546,135  (a)  for  con- 
tractor's profit,  engineering,  admimrt ration,  contingencies  and 
incidentals,  estimated  at  21  per  cent  of  Ae  valuation  new  of  the 
tangible  property,  or  $346,854,  and  (b)  for  preliminary  or  devel- 
opment expense  estimated  at  12  per  cent  of  the  resulting  amount 
after  adding  21  per  cent  to  the  tangible  value  and  deducting  a 
lump  sum  for  depreciation,  or  $199,281.  This  allowance  repre- 
sents about  one-third  of  the  inventory  cost  found  by  the  Com- 
mission's engineer. 

The  views  expressed  in  the  opinion  of  the  Public  Service  Com- 
mission for  the  Second  District,  in  Matter  of  Ratee  of  Glen  Tde- 
phone  Co.,  4  P.  S.  C.  R.  2d  Dist.  N.  T.  723,  as  to  the  fairness  and, 
soundness  of  hypothetical  overhead  expenditures,  are  well  appli- 
cable to  the  present  discussion :  "  K  the  books  of  the  company 
have  been  carefully  kept  and  show  all  the  expenditures  which  it 
has  made  from  the  time  it  began  business,  what  better  evidence  is 
there  of  the  mon^s  which  it  has  spent  in  building  up  its  business  t 
Are  not  the  actual  figures  in  such  a  case  better  than  any  figures 
based  upon  theory  !  Is  the  company  to  be  given  the  benefit  of  a 
highly  infiated  value  upon  its  proper^  merely  because  such  a 
value  can  be  worked  out  upon  the  theory  of  a  reproduction  value 
regardless  of  what  money  has  been  actually  invested  in  the  prop- 
erty i  The  only  answer  to  this  proposition,  in  all  fairness  to  the 
company  as  well  as  the  public,  is  that  unl^s  it  can  be  shown  that 
the  reproduction  value  is  the  one  which  should  prevail,  the  book 
value  must  be  a  prominent  factor  in  determining  the  investment 
of  the  company  upon  which  the  rates  are  to  be  founded,  due 
regard  being  had  to  the  other  questions  which  the  courts  have 
decided  must  be  considered  in  rate  cases.  To  say  that  a  company 
is  to  be  permitted  to  include  all  kinds  of  theoretical  expenses 
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which  might  be  incurred  in  the  reproduction  of  itB  plant  for  the 
purpose  of  determining  the  amount  upon  which  rates  are  to  he 
based,  when  in  fact  no  racb  expenses  havn  ever  been  incurred  and 
the  company  has  kept  a  reasonably  accurate  account  of  all  its  fixed 
capital  expenditures,  is  neither  fair  to  the  company  nor  the  pub- 
lic and  ought  not  to  be  sanctioned." 

ContracioT's  Proft. — The  valuation  as  found  by  Uie  Commis- 
sion's engineers  included  the  tost  paid  for  work  or  materials  fur- 
nished under  contract,  which,  of  course,  covered  the  contractor's 
profit.  Had  the  plant  been  built  by  a  general  contractor  within 
the  limited  period  presupposed  in  a  r^roduction  of  the  property, 
the  company  would  no  doubt  have  had,  in  the  contract  price,  the 
benefit  of  acquiring  construction  materials  at  wholesale  prices, 
naturally  lower  than  those  paid  1^  the  company  during  the  course 
of  constructing  its  plant  piec«neaL  Having  allowed  for  prices 
actually  paid  by  the  company  in  the  process  of  piecemeal  con- 
struction, year  by  year,  there  is  no  excuse  for  adding  to  the  total 
cost  of  snch  work  a  hypothetical  percentage  that  might  have  been 
paid  under  other  and  different  circumstances.  Indeed,  the  all&w- 
ance  for  contingencies  is  made  for  the  purpose  of  taking  care  of 
the  unanticipated  incidents  in  the  process  of  constructing  the 
plant  appraised,  rather  than  in  a  process  of  reproducing  the  plant 
with  the  knowledge  of  the  contingencies  which  were  actually 
encountered  and  which  are  refiected  in  the  actual  cost  figures. 

Engineering. —  So  far  as  disclosed  by  the  records  of  the  com- 
pany, the  cost  of  engineering  in  connection  with  the  creation  of 
its  plant  has  been  $5,050.  To  allow  the  sum  claimed  by  the 
company  would  be  to  substitute  for  actual  outlay  a  purely  hypo- 
thetical figure  that  might  conceivably  be  operative  under  circum- 
stances widely  different  from  those  experienced  by  this  company, 
but  is  in  this  instance,  at  least,  shown  to  bo  improper. 

The  argument  is  advanced  that  a  public  utility  is  entitled  to 
earn  a  return  upon  all  property  which  is  the  product  of  any 
expenditures  of  labor  or  capital,  that  the  plant  could  not  have 
been  constructed  without  engineering  plans  and  supervision,  and 
that  no  matter  whether  the  mone^  was  derived  from  investment  or 
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from  charges  to  consumers  and  whether  the  expenditures  were 
accounted  as  capital  charge  or  as  operating  expense,  the  property 
value  created  through  the  expenditure  should  be  included  in  the 
valuation  of  the  property  upon  which  a  rate  is  to  be  based.  This 
aj^umeut  has  strict  regard  to  formula,  rather  than  reasons  of 
fairness.  The  same  argument  would  warrant  the  allowance  for 
pavement  over  mains  not  paid  for  by  the  utili^  (Consolidated 
Gas  Co,  V.  Mayer,  157  Fed.  Bep.  849)  but  such  an  allowance  has 
finally  been  held  t«  be  unfair.  People  ex  rel.  Kings  Co.  Ltg.  Co. 
V.  Public  Service  Commission,  210  N.  T.  479,  494,  495;  Des 
Moines  Gas  Co.  v.  Des  Moines,  238  U.  S.  153,  l7l,  172.  There 
is  no  proof  that  the  claimed  amount  of  expenditures  was  actually 
paid  out  for  the  specific  purposes;  on  the  contraiy,  they  are 
claimed  because  it  is  estimated  they  would  have  to  be  made  if  the 
plant  were  reproduced  under  presently  existing  conditions.  The 
argument,  however,  disK^ards  the  essential  fact  that  when  sal- 
aries for  services  here  involved  are  included  in  operating  expenses 
— as  th^  have  mostly  been  by  the  Fiatbush  Gas  Company  —  they 
enter  at  once  into  the  rata  which  is  fixed  on  the  basis  of  the 
expense  accounts  as  now  made  up  and  before  the  Commission. 
Were  these  items  now^  to  be  transferred  to  the  conatniction 
account,  the  operating  expenses  to  be  allowed  for  in  fixing  a 
reasonable  rate  would  be  correspondingly  diminished. .  Further- 
more, the  calculation  of  deficiency  in  earnings  upon  which  is 
based  the  claim  for  "  going  value  "  would  be  incorrect  for  the 
entire  period  of  operation.  In  fact,  however,  no  advantage  would 
accrue  to  the  company  in  the  final  result  of  such  a  transposition. 
The  application  to  the  construction  expenditures  in  1914  and 
1915  of  the  percentages  for  overheads,  of  which  opinion  eetimates 
were  submitted  by  the  company,  results  in  an  annual  average  of 
approximately  $40,000.  If  this  amount  were  deducted  from 
exp^ises,  the  company  would  need  to  add  to  the  property  valua- 
tion for  each  of  those  years  as  much  as  $460,000  in  order  to 
obtain  at  seven  per  cent  an  annual  amount  (after  providing  for 
depreciation)  equal  to  what  it  now  secures  (that  is,  $40,000) 
through  the  inclusion  in  operating  expenses  of  the  cost  of  engi- 
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neering  and  admiQJBtration,  etc.  Bj  accepting  the  accounts 
as  they  now  stand,  and  rejecting  the  hypothetical  outlays,  no 
injustice  will  be  done  to  the'company  or  its  investors. 

Incatidesceni  Lamps,  Meter  Installation,  etc. —  The  foregoing 
disposition  of  certain  charges  made  to  operation  applies  equally 
to  the  company's  claim  for  the  inclusion  in  the  valuation  of 
$32,852  for  the  cost  of  incandescent  lamps  which  it  has  fur- 
nished to  consumers.  Such  lamps  are  short-Hved,  and  the  uni- 
form system  of  accounts  prescribed  by  the  Commission  for  electri- 
cal companies  requires  that  their  cost  be  charged  to  operation  and 
not  to  capital.  The  company  having  correctly  accounted  for  the 
cost,  it  would  not  be  proper  to  treat  it  differently.  People  ex  reL 
Kings  Co.  Ltg.  Co.  v.  Pub.  Serv.  Commn.,  178  App.  Div.  840. 
Like  fuel  and  supplies,  they  are  considered  as  proper  charges  to 
expense  and  are  consequently  paid  for  by  the  company's  patrons  in 
the  price  charged  for  current.  It  would  be  manifestly  unjust  to 
require  patrons  to  pay  in  addition  a  seven  per  cent  return  upon 
the  unexpired  value  of  these  lamps. 

Claims  for  relatively  small  amounts  for  meter  installation,  etc, 
fall  within  the  same  category.  These  questions  are  discussed 
more  at  length  in  the  decision  by  this  Commission  in  Moritz 
V.  Edison  Elec  Illg.  Co.  of  Bklyn.,  7  P.  S.  C.  R.  Ist  DisL  N.  T. 
17S,  203. 

FBBLIUinABT    AND    DEVELOPMENT    EzFBNBB 

The  company  claims  a  further  allowance  of  IS  per  cent  of 
present  value,  or  $199,281,  for  preliminary  and  development 
expense,  citing  as  authority  for  these  allowances  as  well  as  for 
others  the  precedent  in  the  case  of  Mayhew  v.  Kings  County 
Ltg.  Co.,  2  P.  S.  C.  R.  1st  Dist.  N.  T.  6.59;  revd.,  in  part, 
156  App.  Div.  603;  210  N.  T.  479.  The  decision  in  the  Kings 
County  Lighting  case  was  rendered  by  the  former  Commission 
before  the  definitive  decision  by  the  Appellate  Division  and  the 
Court  of  Appeals  with  regard  to  the  elements  of  fair  value  in 
rate-making.  The  -Commission  made  no  allowance  for  going  value 
ns  such,  but  in  the  allowance  for  preliminary  and  development 
expenses  and  overheads  embraced  elements  which  the  court  held 
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should  be  fully  and  separately  allowed  for  in  going  value.  The 
judicial  exposition  by  the  Appellate  Division  and  Court  of 
Appeals  of  the  purpose  and  scheme  of  the  Public  Service  Com- 
misaions  Law  in  placing  investment  under  continuous  Bafeguarde, 
whether  in  relation  to  capitalization,  service,  property  entity,  and 
rates,  qualifies  the  precedent  of  that  decision  in  details  not 
approved  or  disapproved  by  the  court. 

The  New  York  Court  of  Appeals,  in  its  opinion  (210  N.  Y. 
479,  486,  487)  as  to  "  going  value,"  said:  "  It  takes  time  to  put 
a  new  enterprise  of  any  magnitude  on  its  feet,  after  the  con- 
struction work  has  been  finiahed.  Mistakes  of  construction  have 
to  be  corrected.  Substitutions  have  to  be  made.  Economies 
have  to  be  studied.  Experiments  have  to  be  made,  which  some- 
times turn  out  to  be  useless.  An  organization  has  to  be  per- 
fected. Business  has  to  be  solicited  and  advertised  for.  In  the 
ease  of  a  gas  company,  gratuitous  work  has  to  be  doae,  such  as 
selling  appliances  at  less  than  a  fair  profit  and  demonstrating 
new  devices  to  induce  consumption  of  gas  and  to  educate  the 
public  up  to  the  maximum  point  of  consumption.  None  of  those 
things  is  reflected  in  the  value  of  the  physical  property,  unless,  of 
course,  exchange  value  be  taken,  which  is  not  admissible  in  a  rate 
case.  The  company  starts  out  with  the  '  bare  bones '  of  the 
plant,  to  borrow  Mr.  Justice  Lurton's  phrase  in  the  Omaha  Water 
Works  Case  (supra).  By  the  expenditure  of  time,  labor  and 
money,  it  co-ordinates  those  bones  into  an  efficient  working  organ- 
ism and  acquires  a  paying  business.  The  proper  and  reason- 
able cost  of  doing  that,  whether  included  in  operating  exp^ises  or 
not,  is  as  much  a  part  of  the  investment  of  the  company  as  the 
cost  of  the  physical  pr(^>erty." 

It  is  quite  evident  that  the  things  included  by  the  company's 
engineer  in  overhead  expenses  which  are  concomitant  with  labor 
and  material  expenditures  are  confused  with  things  embraced  in 
the  allowance  for  "  going  value "  as  defined  by  the  Court  of 
Appeals.  Moreover,  the  witness  included  in  going  value,  as  testi- 
fied to  by  him  before  the  New  Jersey  Public  Utilities  Commis- 
sion, "  practically  all  elemmts  of  value  which  the  company  may 
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I  outside  of  its  actoal  fltructural  value  and  the  tangible 
worth  or  value  of  its  quick  aasets."  Going  value  as  thua  con- 
ceived by  this  -witnese  embraces  a  great  deal  more  than  the  ele- 
ments inclnded  by  the  Conrt  of  Appeals. 

So  far  as  any  "  going  value"  has  been  proved  to  attach  to  the 
property  of  this  company,  under  the  decision  of  the  Court  of 
Appeals,  the  Commission  of  course  should  make  full  allowance. 
The  proof  upon  this  particular  question  is  considered  infra. 

The  cost  of  organizing  a  corporation  under  the  general  laws  of 
this  State  ia  not  la^e,  and  the  necessary  formalities  at  the  time 
of  the  corporate  formation  of  the  Flatbuah  Gaa  -Company  and  its 
predecessor  were  few.  There  is  substantial  expense  attached  to 
obtaining  the  necessary  consents  and  local  franchises  for  the  use 
of  streets  and  public  places.  The  evidence  shows  that  the  com- 
pany paid  $500  to  the  city  of  New  York  in  1909  for  the  local 
or  secondary  franchise  on  Ocean  Parkway,  which  is  outside  the 
territory  covered  1^  the  earlier  franchise  granted  by  the  town  of 
Flatbush.  It  does  not  appear  that  the  town  exacted  any  com- 
pensation from  the  grantee  for  the  last-mentioned  franchise, 
although  it  was  transferred  to  the  Flatbush  Gas  Company  for  a 
consideration  of  $15,000.  The  outlay  actually  paid  over  to  the 
public  authorities  as  a  consideration  for  the  grant  of  the  fran- 
chise is  capitalizable  (Public  Service  Commissions  Law,  §§  55, 
60,  101),  and  should  also  be  allowed  in  the  valuation.  ITad  not 
the  Flatbush  Gas  Company  purchased  the  franchise,  it  would 
itself  have  incurred  the  necessary  expense  of  prosecuting  an 
application  to  the  public  authorities  and  piiblicatitm  of  notices. 

Aside  from  $15,750  charged  to  "franohises"  and  $5,050 
chained  as  engineering,  the  only  intangible  electrical  capital 
recorded  on  the  company's  books  is  $1,878.77  for  "  l^al 
expenses."  All  other  l^;al  expeeaes  have  been  treated  as  operat- 
ing chai^;es,  and  as  such  do  not  require  further  consideration  than 
has  already  been  given  to  this  cat^ory  of  charges. 

The  element  of  interest  during  constructicm  differs  from'  other 
supercba^es  that  have  been  considered,  in  that  interest  is  in  no 
case  treated  as  an  operating  expense.    Nevertheless,  this  dement 
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enterg  into  the  rate  charged  if  the  necessary  return  to  be  provided 
by  the  rate  ia  calculated  upon  a  valuation  adopted  in  this  pro- 
ceeding, embracing  an  amount  of  working  capita  sufficient  to 
cover  the  coat  of  construction  material  and  the  amount  of  the 
expenditures  made  for  uncompleted  construction.  In  the  case  of 
a  comparatively  small  company  such  as  the  Flatbush  Gas  Com- 
pany, which  owns  much  equipment  but  few  and  relatively  small 
buildings,  capital  does  not  need  to  be  advanced  for  any  consider- 
able length  of  time  before  it  becomes  revenue  producing.  Prob- 
ably the  longest  period  of  idleness  would  be  occasioned  in  -the 
instance  of  capital  invested  in  land,  which  is  acquired  somewhat 
in  advance  of  the  time  of  actual  use.  Were  land  taken  into  the 
rate  base  at  its  appreciated  value,  overhead  expenses  would  not 
be  allowable.  Minnesota  Eate  Cases,  230  U.  S.  352,  455.  When, 
however,  land  is  taken  at  cost,  it  would  be  fair  to  add  thereto  the 
incidental  expenses  of  acquisition  and  carrying  charges  on  the 
investment  before  it  is  utilized  for  production. 

Including  the  franchise  cost  and  treating  going  value  as  an 
element  separate  and  independent  from  the  preliminary  and 
development  expenses  here  discussed,  an  aggregate  allowance  of 
$25,000  would  amply  cover  the  actual  expenditures  upon  which 
a  return  should  be  calculated,  in  addition  to  the  expenditures 
reimbursed  to  the  company  through  inclusion  in  operating  a.- 
penses  or  working  capital. 

"  Going  Value  " 

In  Peo|Je  ex  rel.  Kii^  County  Ltg.  Co.  v.  PuWie  Service 
Commission,  210  K  Y.  479,  492,  the  Court  of  Appeals  laid  down 
the  guide  by  which  allowance  for  "  going "  value  should  be 
governed. 

The  evidence  in  support  of  the  cranpany's  claim  of  $128,404 
for  unearned  return  upon  investment,  tested  by  the  essential 
requirements  of  the  foregoing  ruling  by  the  Court  of  Appeals,  is 
altogether  insufficient  to  prove  the  claim. 

Curiously,  the  company's  computation  from  which  we  are  to 
infer  going  value  is  inconsistent  with  the  computation  of  the 
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value  of  its  property,  since  charges  which  were  claimed  to  have 
be^i  incurred  for  capital  purpoeea  in  estimating  the  property 
value  are  included  in  the  operating  expenses  in  computing  income 
for  purposes  of  sufficient  return.  The  transpoBition  of  the  chai^gea 
from  operating  expense  to  capital  account,  to  accord  with  the 
claims  of  the  company  in  respect  to  property  value,  would  have 
converted  the  asserted  deficit  to  a  surplus  many  years  ago.  The 
company's  computation  of  going  value  failed  to  include  interest 
on  working  capital  and  interest  on  accrued  deficits,  as  compen- 
sating for  failure  to  deduct  depreciation  from  plant  account  Tho 
return  demanded  was,  however,  to  be  suificient  to  pay  not  only 
operating  charges  hut  also  to  provide  a  reserve  for  depreciation 
as  well  as  profit  upon  the  investment.  The  amounts  involved  in 
the  attempt  at  balancing  interest  on  working  capital  and  accrued 
deficits  against  accrued  depreciation  are  altt^ether  out  of  pro- 
portion to  each  other.  Had  the  computati(Hi  included  interest  on 
working  capital  and  intereet  on  accrued  deficits,  but  also  deducted 
accrued  depreciation  from  plant  account,  the  deficit  would  have 
been  reduced  from  $128,000  to  $14,000  (without  relieving  operat- 
ing expenses  from  excessive  insurance  reserves  which  are  dis- 
cussed later) ;  while  a  continuation  of  the  computation  forward 
to  Jane  30,  1917,  shows  a  surplus  of  more  than  $45,000.  In 
other  respects  also,  the  company's  computation  is  objection- 
able. Interest  and  depreciation  reserve,  for  example,  are  figured 
annually  upon  the  total  investment  at  the  close  of  the  year ;  but, 
in  the  absence  of  proof  as  to  the  monthly  expenditures,  the  return 
mi^t  ju^t  as  plausibly  be  figured  on  investment  at  the  banning 
ot  the  year.  The  method  in  general  practice,  and  which  fairly 
should  be  applied  here,  is  to  add  to  the  investment  at  the  ban- 
ning of  the  year  an  amount  equal  to  one-half  of  the  expenditures 
made  during  the  year.  If  this  method  had  been  followed,  the 
surplus  would  be  increased  by  about  $86,000. 

*'  Obioiitai.  Cost  New  "  ahd  Depeeciatios 
CouDsel  for  the  company  contends  "  that  a  subtraction  for  de- 
preciation can  be  made  only  from  cost  of  reproduction  new  "  and 
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that,  upon  the  basifl  of  the  actual  coat  or  inTeatment  appraisal  by 
the  CommisBioa'a  engineer,  -without  any  deduction  therefrom  for 
accrued  depreciation  to  diBclose  present  value,  the  operating  re- 
suite  for  1918  cannot  be  deemed  to  yield  more  than  a  reasonable 
return.  That  in  a  valuation  of  property  upon  the  basis  of 
original  cost  no  dednction  should  be  made  for  depreciation,  is  a 
contenticm  which  was  expressly  overruled  by  the  Supreme  Conrt 
of  the  United  States  in  Knoxville  Water  Co.  v.  City  of  Knoxville, 
212  U.  S.  1,  13. 

There  are  no  unjust  effects  of  this  ruling  upon  the  investors' 
right  to  a  return  upon  their  full  investment,  ae  was  explained  by 
the  Maryland  CMnmission  in  Matter  of  Chesapeake  &  P.  Teleph. 
Co.,  P.  U.  R  1916  C,  925,  960:  "*  *  *  Henoe,  in  caje  of 
a  c<mipany  which  had  maintained  full  depreciation  reeervee  and 
invested  the  whole  in  additional  plant,  the  proUem  would  be 
merely  to  ascertain  the  value  of  the  entire  plant,  and  deduct  from 
such  value  the  amount  of  the  reeervea.  The  difference  would  be 
the  value  of  the  stockholders'  investment  upon  which  they  would 
be  entitled  to  a  return,  and  the  public  would  thus  get  auto- 
matically the  return  upon  ita  diare  of  the  total  investraent,  in 
that  it  would  get  the  benefit  of  the  use  of  the  same,  and  would 
not  have  to  pay  the  stockholders  a  return  thereon.  The  correct- 
ness of  this  principle  was  recognized  by  Mr,  Theodore  N.  Vail, 
president  of  the  American  Telephone  &  Telegraph  Company,  in 
his  report  for  1913  to  the  stockholders,  where  he  said:  'The 
policy  of  investing  the  depreciation  reserve  in  revenue-earning 
plant  has  continued,  and  the  public  is  getting  the  advantage  of 
the  use  of  a  large  amount  of  plant  upon  which  no  dividend  or 
interest  charges  have  to  be  met' " 

M'or  is  there  any  injustice  to  investors  even  if  the  utility  has 
in  the  past  failed  to  accumulate  an  adequate  depreciation  reserve, 
not  because  of  improvidence  or  excessive  dividends  but  because 
of  insufficient  returns.  In  such  a  case,  the  company  would  have 
an  equitable  claim  against  the  consuming  public  for  repayment 
of  the  property  used  up  in  the  public  service  {Matter  of 
Chesapeake  &  P.  Teleph.  Co.,  P.  U.  R  1916  C,  925,  960;  Mat- 
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ter  of  Seven-Cent  Fares  for  N.  Y.  &  No.  Shore  Traction  Co., 
decided  Jan.  10,  1918,  9  P.  S.  C.  R.  Iflt  Dist.  N.  T.  1),  and  ita 
claim  would  be  recognized  in  going  value.  People  ex  reL  Kings 
Co.  Ltg.  Co.  V.  Public  Service  Oonuniasion,  210  N.  Y.  479, 
488. 

As  was  more  fully  stated  by  this  CommissicHi  in  Moriiz  v.  Edi- 
son Elec.  nig.  Co.  of  BUyn.,  7  P.  S.  C.  R.  Ist  Dist  N.  Y.  175, 
200,  that  depreciation  must  be  deducted  in  any  valuation  for 
rate-making  purposes  is  not  open  to  question,  in  view  of  controll- 
ing decisions  of  the  courts.  People  ex  reL  Kings  Co.  Ltg.  Co. 
V.  Public  Service  CommissitHi,  156  App.  Div.  603 ;  Knoxville  v. 
Knoxville  Water  Co.,  212  U.  S.  1 ;  Minnesota  Rate  Cases,  230  id. 
352.  This  would  be  true  in  t}»  instant  proceeding,  even  were  the 
Commidsion,  or  both  parties,  ascertaining  "  present  value  "  solely 
from  "original  outlay"  or  "investment  sacrifice/'  instead  of  aa 
a  fact  from  all  the  evidence. 

JjAkd 

As  to  lands,  the  issnes  here  presented  involve  (1)  the  question 
whether  th^  axe  to  be  valued  according  to  the  original  cost,  the 
assessed  value,  or  an  independent  appraisal;  and  (2)  the  appor^ 
tioiunent  of  the  land  between  the  electric  and  gas  services. 

The  values  testified  to,  for  all  land,  were:  Coat,  $83,249;  as- 
sessed value,  $97,900;  market  value  (oompany's  witnesses), 
$115,242.  Deputy  tax  commissioners,  long  experienced  in 
property  values,  tee;tified  that  the  asseased  values  of  these  lands 
represented  fair, market  values.  There  was,  however,  a  sharp 
conflict  between  this  testimony  and  the  testimony  of  the  ap- 
praisers called  in  the  company's  behalf. 

The  Commis8i{Hi'a  engineers  and  the  company's  witnesses 
agreed  in  assigning  30  per  cent  of  the  office  building  and  100  per 
cent  of  a  storage  lot  to  the  electric  department;  but,  while  the 
Commission's  engineer  assigned  68  per  c^it  of  the  power  bouse 
lot  to  that  department,  the  Company's  engineers  assigned  81  per 
cent  The  percentages  of  the  gas-holder  lot  similarly  assigned 
were  17  per  cent  and  32  per  cent,  respectively.    Taking  all  thu 
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land  together,  the  Commission'B  engineera  aasigned  42  per  cent  to 
the  electric  department,  while  the  Company's  engineer  assigned 
B4  per  cent. 

Allowing  for  the  fact  that  the  c(xnpany*s  apportionment  of 
land  reflects  the  use  of  the  land  subsequent  to  the  date  of  the 
Commission's  appraisal,  the  percentage  assignment  may  be  in- 
creased and  the  assigned  portion  valued  for  the  purpoRea  of  this 
case  at  approximately  $50,000. 

WoBKiKo  Capital 

Unlike  ft  street  railroad-company  which  does  business  upon  a 
cash  basis  and  coUeete  the  revenues  out  of  which  to  defray  the 
wages  of  motorm^i,  conductors  and  other  employees  in  advance 
of  payment  of  such  expenses,  an  electrical  utility  does  not  collect 
the  charges  to  consumers  in  advance,  and,  pending  the  payment  of 
the  bills  T^idered  periodically,  the  utility  must  command  resources 
for  the  payment  of  fuel  bills,  wages,  etc.,  that  enter  into  the  cofrt 
of  production  of  electricity. 

The  company  claims  an  allowance  for  working  capital  amount- 
ing to  $141,500,  made  up 'of  monthly  averages  as  follows; 

Outstanding  consumers  accounts $29,000 

Outstanding  city  accounts 29,000 

Cash 50,000 

Material  and  supplies 54,000 

$162,000 
Leas  accounts  payable 20,500 

$141,500 


The  electric  operating  expenses  of  the  company  during  1916, 
exclusive  of  depreciation  charges,  averaged  about  $25,000  a 
month.  About  two  months  ordinarily  elapse  between  the  time 
when  the  company  must  pay  for  labor  and  material  and  the  time 
it  collects  its  bills  from  consumers.     The  company  also  needs  to 
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carry  a  stock  of  materials  and  aupplies.  An  allowance  of  $110,000 
for  working  capital  appears  to  be  fair,  and  repreeenta  average 
current  assets  (net),  exclusive  of  the  elements  of  profit  and 
expense  accruals. 

Reoapitulatioh 
The  following  statement  summarizes  the  allowances  which  the 
Commission  finds  should  be  made  in  figuring  the  fair  value  of  the 
property  for  rate  purposes  as  of  January  1,   1917,   under  the 
record  in  this  proceeding: 

Property  Summary 
Cost  new  of  tangible  property   ($1,610,887  less 

$35,161  land)    $1,575,726 

Accrued  depreciation 400,272 

Present  value  of  tangible  property $1,175,454 

Land,  present  value 50,000 

Organization,  etc    25,000 

Working  capital   110,000 

Total  fair  value  on  January  1,  1917 $1,360,454 


Deducting  the  amount  allowed  for  working  capital,  there 
remains  a  valuation  presently  of  $1,250,000,  as  compared  with 
the  company's  book  value  of  $1,069,705  ($1,733,819,  fixed 
capital,  leas  $664,114  accrued  depreciation;  Louisiana  R.  R. 
Comm.  V.  Cumberland  T.  &  T.  Co.,  212  U.  S.  414,  424,  425)  of 
permanent  investment  in  electric  property. 

In  comparing  property  with  income  received  during  the  calen- 
dar year  1916,  it  is  proper  to  adjust  the  property  value  to  an 
average  for  the  year.  Such  an  average  value  would  not  be  much 
in  excess  of  $1,300,000. 

The  sum  of  $1,360,454  does  not  include  $75,960  expended  for 
additions  between  January  1,  1917,  and  June  30,  1917,  of  which 
proof  was  given  by  the  company's  witnesses.  This  sum  is  the 
State  Dbpt.  Itepr.— Vol.  15        la 
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original  cost  of  tbese  additions  not  diminished  by  any  accrued 
depreciation  thereonj  nor  does  this  figure  take  into  account  depre- 
ciation of  the  whole  property  accming  after  Januaiy  1,  1917. 

Hevskue  and  ExFEnSES 
The  outstanding  fact  in  the  operating  statistics  of  the  Flathuah 
Gas  Company  is  the  rapidity  of  the  growth  of  its  commercial 
sales  of  electric  current  In  the  last  decade  the  number  of  con- 
sumers has  increased  from  530  to  11,941.  The  annual  increases 
were  as  follows; 

Number  of  CovMimers  (Electric) 
On  December  31st  Increase 


1907  , 

1908  . 

1909  . 

1910  . 

1911  . 
1912 

1913  . 

1914  . 

1915  . 

1916  . 


934 
1,231 

247 

25  per  cent 

1,894 

663 

54  per  cent 

2,802 

908 

48  per  cent 

3,955 

1,153 

41  per  cent 

4,905 

950 

24  per  cent 

6,181 

1,276 

26  per  cent 

7,496 

1,315 

21  per  cent 

9,632 

2,136 

28  per  cent 

1,941 

2,309 

24  per  cent 

In  no  single  year  has  the  increase  in  the  number  of  consumers 
been  less  than  21  per  cent;  since  1911  the  annual  increase  haa 
averaged  25  per  cent  and  there  have  been  no  considerable  vari- 
ations from  this  average.  The  number  of  consumers  has  been 
doubling  in  a  period  of  little  more  than  three  years. 

More  than  one-half  of  the  current  sold  by  the  company  is  for 
retail  lighting  at  the  maximum  rate  of  12  cents  per  kilowatt  hour 
and  the  quantity  sold  haa  increased  very  nearly  at  the  same  rate 
as  the  increase  in  the  number  of  customers.  The  average  annual 
increase  in  sales  since  1911  has  been  23%  per  cent;  in  1916  it  was 
26  per  cent 

The  significance  of  these  facts  is  patent  upon  a  mcrncnt's  refleo- 
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tion.  Only  a  portion  of  the  expenses  of  an  electrical  company 
increase  in  the  same  ratio  as  output.  Twice  as  much  business  can 
be  handled  with  a  considerably  smaller  increase  in  wages  and  a 
still  smaller  increase  in  salorieB.  The  increase  in  investment  and 
consequently  in  fixed  charges  like  interest,  depreciation  and  taxes 
is  alao  much  smaller  than  the  increase  in  output  There  is  a 
steady  decUne  in  the  unit  cost  per  kilowatt  hour,  an  increase  in 
the  profit  per  kilowatt  hoar,  and  above  all  a  large  increase  in  the 
number  of  units  aold,  which  would  of  itself  bring  in  an  increased 
return. 

It  is  not,  therefore,  surprising  that  between  1912  and  1916  the 
Flatbush  Gas  Company's  revenue  from  electric  operations 
increased  by  $242,000,  or  80  per  cent  (from  $302,425  to 
$544,180),  while  its  expenses  (including  taxes  but  excluding 
depreciation)  increased  only  45  per  cent  (from  $209,578  to 
$300,944).  Profits  in  this  period  increased  from  $93,000  to 
$343,000,  transforming  a  moderate  return  upon  the  investment 
into  a  large  return. 

The  opinion  included  a  summary  of  operating  results  for  1915 
and  1916,  containing  the  principal  items  of  revenue  and  expense 
and  also  showing  the  unit  costs  per  kilowatt  hour.  Owing  to  the 
increased  cost  of  fuel  and  other  items  of  production  expense,  the 
entire  cost  of  a  kilowatt  hour,  without  considering  depreciation  or 
return  on  investment,  remained  almost  stationary  at  five  and 
twenty-two  one-hnndredths  cents.  But  the  increased  consumption 
at  the  higher  rates  (t.  e.,  the  commercial  sales  as  contrasted  with 
municipal  sales)  resulted  in  an  increased  profit  of  nearly  three- 
fourths  of  a  cent  on  the  entire  output.  Gross  profits  before  the 
deduction  of  depreciation  increased  from  $182,337  to  $243,236, 
or  more  than  one-third. 

The  company's  charge  for  depreciation  under  its  filed  rule  is 
at  the  rate  of  three  cents  per  kilowatt  hour,  less  repairs,  which  in 
1916  amounted  to  sixty-three  one-hundredths  of  one  cent.  The 
resulting  charge  of  two-thirty-sevenths  of  one  cent  per  kilowatt 
hour  is  excessive,  according  to  the  opinion  of  the  Commission's 
engineer.    This  opinion  is  corroborated  by  the  Commission's  gen- 
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eral  knowledge  of  the  depreciation  charges  of  other  electrical  utili- 
ties, one  cent  per  kilowatt  hour  being  considered  high  in  New  York 
city.  Compared  with  the  cost  of  the  depreciable  property  the  1916 
ehai^  of  $137,191  ia  equivalent  to  a  rate  of  9  per  cent,  whereas 
the  depreciation  estimates  of  the  Commission's  engineers  do  not 
exceed  4  per  cent.  In  a  rate  case,  the  Commission  muat  determine 
the  reasonable,  necessary  operating  expenses  to  be  met  out  of  charges 
to  consumers.  The  Commission  cannot  allow  as  en  item  of  expense 
excessive  depreciation  charges,  either  for  depreciation  that  accu- 
mulated during  past  years  because,  through  neglect  or  misman- 
agement, it  was  not  properly  taken  care  of,  for  equalizing  divi- 
dends, for  the  purpose  of  building  capital  additions  and  improve- 
ments which  should  largely  be  paid  out  of  investment,  or  for  a 
reserve  for  contingencies.  Any  reservation  of  profits  for  surplus 
or  contingencies  should  properly  come  out  of  the  profits,  which 
should  be  sufficient  to  provide  a  fair  return  upon  the  investment 
with  due  consideration  to  requirements  of  contingencies  and 
surplus. 

If  $60,000  be  deducted  from  gross  profits  for  depreciation 
reserve,  there  will  remain  for  1916  a  surplus  not  less  than 
$183,000,  which  is  equal  to  14  per  cent  upon  a  property  valuation 
of  $1,300,000.  Such  percentage  is  manifestly  in  excess  of  the 
fair  return  which  the  company  is  entitled  to  exact  in  its  rates.  It 
is  a  higher  rate  of  return  than  that  earned  by  the  Edison  Electric 
Illuminating  Company  of  Brooklyn,  which  pursuant  to  an  order 
of  the  Commission  reduced  its  maximum  rate  for  current  to  eight 
cents  and  made  other  concessions  in  its  rate  schedule. 

The  effect  of  a  similar  reduction  in  the  Flatbush  Company's 
rates  is  readily  ascertainable  from  the  evidence.  In  1916  the  com- 
pany sold  3,065,180  kilowatt  hours  at  twelve  cents  and  104,794 
kilowatt  hours  at  ten  caits.  At  an  eight-cent  rate  the  decrease  in 
revenues  from  commercial  lighting  would  have  been  $122,607.20 
plus  $2,095.88,  or  $124,703.08.  The  retail  power  sales  are  rela- 
tively small  in  the  aggregate  and  moreover  are  mainly  at  rates 
below  the  twelve-cent  maximum,  the  average  price  received  being 
only  seven  and  one-half  cents.     An  eight-cent  maximum  might, 
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with  no  increase  in  consumption,  bring  about  a  decrease  of  $4,000 
or  $5,000  a  year.  Certainly  $130,000  would  be  a  liberal  estimate 
of  the  decrease  in  the  company's  revenues  under  an  eight-cent 
maximum  rate. 

But  the  eight-cent  rate  of  the  Brooklyn  Edison  Company  was 
accompanied  with  another  important  change  in  its  tariff  schedule, 
—  the  discontinuance  of  the  free  lamp  servica  For  reasons  set 
forth  at  length  in  the  opiniona  of  the  Commission  in  connection 
with  the  new  schedules  of  the  New  York  Edison  Company,  Brook- 
lyn Edison  Company,  etc.  (6  P.  S.  C.  R.  lat  Dist.  N.  Y.  289;  7  id. 
175,  227),  the  companies  have  been  permitted  and  required  to  dis- 
continue the  supply  to  couanmers  of  the  obsolete  and  inefficient 
carbon-filament  lamps  and  instead  to  place  on  sale  the  vastly  more 
efficient  tungst^i  lamps.  The  seme  policy  should  prevail  in  the 
case  of  the  Flatbuah  Company,  which  would  thus  be  relieved  of  an 
expense  that  in  1916  amounted  to  $12,861. 

The  company  haa  indicated  a  desire  to  institute  a  minimum 
charge  of  one  dollar  a  month  for  each  meter  installed.  The  Com- 
mission has  in  other  cases  recognized  the  fairness  of  this  form  of  a 
service  charge  as  meeting  the  necessary  special  ratpenses  to  which 
an  electric  company  is  put  in  carrying  each  consumer  large  or 
small,  the  reading  of  meters,  the  keeping  of  accounts,  the  sending 
and  collecting  of  bills,  and  the  interest,  depreciation  and  repair 
charges  on  the  special  equipment  provided  for  each  consumer. 
Moritz  V.  Edison  Elec.  Hlg.  Co.  of  Brooklyn,  7  P.  S.  C.  E.  1st 
Dist  N.  Y.  175,  228 ;  Matter  of  Rates  of  New  York  &  Queens 
Electric  Lt.  &  Pr.  Co.,  8  id.  87,  91.  If  the  individual  consumer 
does  not  reimburse  the  company  for  such  expenses  through  a  special 
chaise,  he  muat  pay  equal  compensation  therefor  in  the  form  of 
8  higher  kilowatt  hour  charge,  or  else  the  expense  muat  be  borne 
I^  other  consumers.  Such  a  special  charge  is  imposed,  ordinarily, 
in  the  form  either  of  a  minimum  consumption  rate  or  of  a  fixed 
amount  added  to  each  bill.  In  the  case  of  the  consumer  whose 
bill  for  actual  consumption  exceeds  the  minimum  rate,  the  service 
charge  is  absorbed  in  the  gross  amount  of  his  bill,  and  the  mini- 
mum rate  is  compensation  for  the  qiiantity  of  current  which  may 
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be  purchased  for  that  amount  at  the  kilowatt  hour  rate;  while  a 
customer  who  does  not  consume  the  quantity  of  curr^t  to  which  he 
is  entitled  under  the  minimum  rate  likewise  pays  the  minimum. 
Consequently,  there  is  an  apparent  inequality  in  the  benefits 
actually  received  by  the  two  consumers  who  pay  the  same  mini- 
mum charge.  A  fixed  consumer  charge,  added  to  the  bill  of  each 
consumer,  obviates  this  objection  to  the  minimum  rate.  The  mini- 
mum rate  is,  however,  a  conmion  and  approved  form  of  imposing 
the  special  consumer  costs,  and  is  also  charged  1:^  the  Edison 
Electric  Ulurainating  Company  of  Srooklyu  in  the  Brooklyn  terri- 
tory outside  of  the  tw^ity-ninth  ward.  For  the  present,  therefore, 
the  Commission  approves  a  minimum  charge,  reserving,  however, 
for  future  consideration  the  question  as  to  whether  a  fixed  con- 
sumer charge  should  not  be  adopted  by  the  Flatbuah  Gas  Company 
as  well  as  by  other  electrical  companies,  in  place  of  the  minimum 
rate.  Of  course,  any  question  of  a  future  change  in  the  direction 
of  imposing  a  fixed  consumer  charge  would  necessarily  involve  a. 
readjustment  of  the  energy  charge  to  which  it  is  to  be  added. 

It  is  estimated  that  a  minimum  monthly  charge  of  $1  accom- 
panied with  an  eight-cent  maximum  rate  would  have  yielded  the 
company  approximately  $20,000  in  1916  and  a  charge  of  seventy- 
five  cents  approximately  $11,000.  The  latter  amoimt  ia  believed 
to  be  the  more  reasonable  guarantee. 

In  the  third  place,  the  amount  entered  in  the  expense  account 
for  insurance  is  at  least  twice  as  large  as  it  need  be.  Of  the  entire 
amount,  $30,000  is  the  company's  estimate  of  the  sum  that  should 
be  set  aside  as  a  fund  to  insure  its  employees  and  others  against 
accident  in  the  electric  department  But  if  the  company  did  not 
elect  to  act  as  self-insurer  under  the  Workmen's  Compensation  Act, 
it  could  procure  insurance  through  the  State  Insurance  Fund  at  a 
rate  of  $6.25  per  $100  wages  (exclusive  of  salaries  of  clerks,  sales- 
men, collectors,  etc)  and  the  entire  premium  would  be  less  than 
$9,000.  Insurance  against  accident  liability  toward  non-employees 
is  not  a  large  item,  so  that  one-half  of  the  $30,000  actually  charged 
by  the  company  is  considered  ample  for  all  accident  insurance. 

Offsetting  a  decrease  of  $130,000  in  revenue  following  a  redno- 
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tion  in  the  maximum  rate  to  eight  cents  per  kilowatt  hour  are  the 
poeaible  gains  enumerated  which  aggregate  $39,000,  leaving  the 
net  decrease  only  $91,000.  Subtraction  of  this  amount  from  the 
$183,000  of  profits  for  1916  would  leave  a  return  of  $92,000  or 
somewhat  more  than  7  per  cent  on  the  property  valuation  of 
$1,300,000  and  a  still  lai^er  percentage  on  the  company's  actual 
investment.  The  Commission  does  not  douht  this  to  he  a  reason- 
able return. 

Sbbvice  Value 
An  able  and  cogent  argument,  supported  by  evidence,  haa  been 
submitted  in  behalf  of  the  city  of  New  York,  to  the  effect  that  the 
rates  charged  by  the  Flatbush  Gas  Company  in  the  twenty-ninth 
ward  are  in  excess  of  the  value  of  the  service  and,  therefore, 
unreasonable.  Testimony  was  offered  by  the  city  showing  that  the 
twenty-ninth  ward  is  located  almost  in  the  center  of  the  borough 
of  Brooklyn,  and  had  in  1915  a  population  of  97,414,  which  was 
more  than  double  the  population  of  a  decade  ago ;  that  adjoining  it 
on  the  south  are  the  thirtieth,  thirty-first  and  thirty-second  wards, 
with  respective  populations  in  1016  of  117,101,  49,996  and 
38,540;  that  the  density  of  population  per  acre  of  land  area  was, 
twenty-ninth  ward,  25.3;  thirtieth  ward,  21.7;  thirty-first  ward, 
7.8 ;  and  thirty-second  ward,  7 ;  that  the  thirtieth,  thirty-first  and 
thir^-second  wards  are  at  a  greater  distance  from  the  Brooklyn 
Edison  Company  plant  than  the  twenty-ninth  ward  is  from  the 
plant  of  the  Flatbush  Company,  and  yet  the  inhabitants  of  these 
three  wards,  as  also  the  rest  of  the  population  of  Brooklyn,  now 
totaling  over  2,000,000,  who  may  be  served  with  electricity,  are 
paying  the  eight-cent  rate,  while  those  receiving  electricity  from 
the  Flatbush  Gas  Company  are  paying  at  the  twelve-cent  rate.  In 
other  words,  as  the  city  contended,  the  vast  majority  of  a  single 
community  of  about  2,000,000  inhabitants  can  buy  their  current 
at  eight  cents,  but  a  very  small  minority  of  a  few  thousand  within 
the  same  single  community,  living  under  substantially  similar  cir- 
cumstances and  conditions,  must  still  buy  their  current  at  twelve 
cents.  It  is  pointed  out  that  the  Legislature  itself,  in  fixing  rates 
for  electricity  in  the  borough  of  Brooklyn,  treated  the  borough  as 


by  Google 


248  State  Depabtuent  Repobts 

[Vol.  15]  Public  Service  CommlBeioii,  Firrt  District 

a  unit  and  made  no  distinction  between  the  residents  of  the  dif- 
ferent localities.    Laws  of  1905,  chap.  732. 

The  Brooklyn  Edison  Company  has  transmission  lines  in  the 
twenty-ninth  ward  from  which  current  for  light  and  power  could 
he  taken  on  Nostrand  avenue,  on  Utica  avenue  and  on  Canarsie 
lana  It  is  asserted  by  the  city  that  the  Brooklyn  Edison  Company 
can  and  might  well  operate  in  the  twenty-ninth  ward  under  fran- 
chises held  hy  the  Kings  Connty  Electric  Light  and  Power  Com- 
pany, whose  property  is  teased  to  the  Brooklyn  Edison  Company. 
The  Edison  Company  has  sufficient  capacity  to  take  on  the  load  of 
the  Elatbush  Company  and  supply  all  its  patrons. 

The  city  further  argues  that  a  contention  by  the  Flatbush  Gas 
Company  that  it  could  not  operate  profitably  at  the  eight-cent  rate 
is  unavailing,  since  it  appears  that,  in  the  opinion  of  the  Commis- 
sion's engineer  and  expert,  the  company's  producing  plant  is  dis- 
advantageously  located  for  economic  operation  and  thereby  incurs 
higher  operating  costs  than  would  be  incurred  if  the  plant  were 
favorably  located.  That  this  injudicious  location  results  in  higher 
operating  costs  is  quite  apparent;  but  there  is  no  proof  of  the 
extent  of  the  added  cost  or  the  precise  effect  upon  the  rates.  And 
there  are  perhaps  other  matters  to  be  proved  in  order  to  furnish  a 
complete  basis  for  comparison  between  the  Flatbush  Company's  , 
rates  and  those  of  the  Brooklyn  Edison  Company, 

There  is  large  merit  and  force,  in  fact  and  in  law,  in  the  point 
made  hy  the  city  and  the  proof  supporting  it.  Whether  the  proof 
is  in  all  respects  complete,  or  whether  statements  not  proved  but 
made  in  the  brief  of  counsel  for  the  Elatbush  Gas  Company  would, 
if  they  had  been  sustained  by  evidence,  disprove  the  city's  allega- 
tions as  to  the  value  of  the  company's  service,  need  not  now  be 
discussed  further,  in  view  of  the  conclusion  which  the  Commis- 
sion reaches  as  to  the  reasonableness  of  the  present  rate.  The 
"  value-of-the-serviee  "  argument  gives  added  basis  and  support  for 
the  conclusion  otherwise  supported,  and  the  Commission  would 
act  with  moderation  in  sanctioning  a  scaling  down  rather  than  out- 
right reduction. 
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EiBiNQ  Costs  of  Matbeiai,  and  Labor 
If  the  prices  of  labor  and  material  could  be  expected  to  remain 
normal  or  inci-eaae  no  more  than  they  increased  in  1916,  an  imme- 
diate reduction  in  the  present  maximum  rate  to  eight  cents  would 
now  be  warranted,  inasmuch  as  the  normal  growth  in  sales  would 
very  shortly  compensate  the  company  for  such  a  reduction.  Such 
was  the  experience  of  the  New  York  Edison  Company  and  other 
electrical  companies  for  whose  service  there  is  a  rapidly  growing 
demand.  But  general  price  levels  rose  to  such  an  unusual  height 
in  19 17  as  to  require  particular  consideration.  Abnormal  expenses 
in  one  year  alone  are  not  determinative  of  the  earning  require- 
ments of  a  utility.  Knoxville  v.  Knoxville  Water  Co.,  212  U.  S. 
1,  14,  15;  Darnell  v.  Edwards,  244  id.  564,  570.  In  Matter  of 
New  Passenger  Tariffs  of  the  Long  Island  R.  R.  Co.,  decided 
November  14,  1917,  14  St  Dept.  Kept  117,  this  Commission 
expressed  the  general  rules  by  which  it  would  be  guided  in  the  mat- 
ter of  rates  in  war-time  conditions:  "The  foregoing,  of  course, 
does  not  in  any  way  mean  that  in  the  consideration  of  the  record  in 
this  case,  the  Commission  has  failed  to  take  into  account  the  dis- 
closed facts,  well  within  common  knowledge,  showing  the  attent 
to  which  war-time  conditions  have  caused  substantial  increases  in 
the  cost  of  labor  and  of  many  commodities  entering  into  the  main- 
tenance and  operation  of  railroad  common  carriers  and  other  public 
service  corporations,  just  as  into  those  of  ordinary  private  enter- 
prises. In  calculating  fair  averages  of  costs  and  values  over  a 
period  of  years,  the  economic  changes  brought  by  the  world  war 
have  been  taken  into  account,  and  the  Commission  has  not  indulged 
in  the  violent  assumption  that  after  the  war,  prices  and  operating 
costs  will  of  necessity  return  soon  to  before-the-war  levels.  The 
Commission  passes  upon  rates  for  the  present  and  the  future,  and 
in  endeavoring  to  form  a  fair  estimate  of  probabilities,  even  emer- 
gency conditions  and  their  probable  influence  on  price  levels  must 
be  taken  into  account.  The  Commission  is"  keenly  conscious  of  the 
need  for  a  broad,  constructive,  far-sighted  policy  in  dealing  with 
these  applications  of  public  utilities  for  rate  advances  designed  to 
afford  emergency  relief  from  emergency  conditions.    It  is  in  the 
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public  iDterest  that  these  vital  public  utilities  shall  be  kept  in  a 
condition  of  solvency  and  efficiency  in  service  throughout  the  war, 
and  that  need  must  be  taken  into  account  in  all  rate  problems. 
The  public  utility  corporations  will  of  course  hardly  expect  to 
maintain  their  normal  rate  of  return;  they  will  not  ask  for  aid  in 
shifting  to  their  patrons  all  the  burdens  of  war  costs,  at  a  time 
when  all  individuals  and  bueinessee  are  having  to  assume  a  share 
of  the  Ifation's  burden;  they  will  not  seek  to  do  violence  to  long- 
established  rate  schedules  merely  by  reason  of  the  increased  costs 
and  narrowed  margin  of  return  brought  by  emergency  conditions 
both  unusual  and  temporary.  In  fixing  a  rate  for  the  future,  the 
Commission  is  boimd  to  take  into  account  the  facts  which  have 
been  placed  in  the  record,  and  the  rights  of  the  company  and  the 
public  alike  most  stand  or  fall  for  the  time  on  that  basis." 

This  company  has  introduced  evidence  as  to  its  ezpOTience  since 
March,  1917,  the  latest  month  embraced  in  the  Commission's 
exhibits,  and  contends  that  more  reliance  should  be  placed  on  the 
results  for  May  and  June,  1917,  than  those  for  any  preceding 
■period,  as  they  represent  conditions  likely  to  prevail  during  the 
continuance  of  the  war.  But  the  Commission  cannot  fairly  be 
expected  to  accept  operating  ratios  shown  by  the  months  of  May 
and  June  alone.  For  a  metropolitan  lighting  company,  these  are 
among  the  poorest  operating  months  of  the  year,  and,  aside  from 
considerations  of  price  level,  would  give  the  most  unfavorable 
showing.  But  an  electrical  company  must  keep  practically  all  of 
its  men  on  the  payroll  and  must  maintain  its  plant  regardless  of 
the  volume  of  business  in  any  given  month.  Hence,  with  these 
expenses  constant  and  the  volume  of  business  diminished  during 
those  months,  the  unit  costs  during  such  months  will  even  in  nor- 
mal times  be  high.  A  trustworthy  analysis  of  operating  results 
must,  therefore,  distinguish  between  the  relatively  constant  or  fixed 
expenses  and  those  that  vary  with  output,  number  of  consumers 
or  other  factors  in  the  business. 

Of  the  varying  costs,  the  most  important  by  far  is  the  item  of 
coal  consujned  for  the  production  of  electricity.  A  ton  of  coal  cost 
the  Flatbush  Company  approximately  three  dollars  on  the  average 


by  Google 


Maibss  v.  Flatbcsh  Qas  Co. 


Public  Service  Conunission,  First  District 


until  the  early  part  of  1917.  Most  of  the  coal  used  is  anthracite 
of  huckwheat  size.  In  April  and  May,  1917,  the  company  was 
paying  for  this  four  dollars  and  twenty-five  cents  a  short  ton  and 
in  June  it  paid  even  more  for  certain  deliveries.  It  seems  unlikely 
that  these  high  rates  will  long  be  maintained,  but,  assuming  that 
they  continue  during  the  next  two  years,  we  may  calculate  the 
probable  results  of  operation  in  1919  on  the  basis  of  an  eight-cent 
maximum  rate  as  previous  described. 

The  total  estimated  receipts  for  1919  are  $663,605  and  the  total 
expenses  and  taxes  for  1919  are  $528,500. 

The  estimate  of  commercial  lighting  sales  is  based  on  the 
assumption  of  a  growth  in  the  volume  of  business  below  the  pres- 
ent rate  of  business  expansion.  The  increase  in  total  sales  for 
1919  over  those  of  1916  is  48  per  cent  and  this  growth  is  of  itself 
sufflcient  not  only  to  mate  up  the  loss  resulting  from  the  substitu- 
tion of  the  eight-cent  rate  for  the  twelve-cent  rate  but  even  to  add 
$120,000  to  the  gross  revenue  of  that  year.  Expenses,  on  the  other 
hand,  even  with  $86,000  added  for  eoal  at  $5.50  a  ton,  should  not 
increase  by  more  than  $167,000,  so  that  operating  income  after 
depreciation  should  be  not  less  than  $135,000.  In  making  these 
computations  the  revenue  has  been  figured  on  the  basis  of  an  eight- 
cent  rate  in  place  of  the  present  twelve-cent  rate  and  there  has  been 
eliminated  from  expenses  the  item  of  incandescent  lamp  installa- 
tions and  renewals.  With  the  introduction  of  a  minimum  bill  and 
a  maximum  demand  rate  schedule  providing  for  secondary  and 
tertiary  rates  for  consumption  of  current  in  excess  of  the  first  two 
hours'  daily  use  of  maximum  demand  there  would  be  some  modifi- 
cation in  the  results.  A  certain  amount  of  revenue  woiJd  accrue 
on  the  minimum  charge,  which,  however,  would  be  less  than  the 
loss  from  the  introduction  of  lower  rates  than  eight  cents  for  long- 
hour  use  of  maximum  demand.  On  the  other  hand,  the  company 
will  be  permitted  during  the  first  two  months  of  1919  to  charge  a 
maximum  rate  of  nine  cents  per  kilowatt  hour.  As  the  net  result 
of  these  modifications  there  should  remain  available  for  interest 
and  dividends  in  1919  at  least  $120,000,  which  would  provide  a 
zetum  apon  an  investment  of  $1,600,000  and  leave  a  considerable 
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margin  for  contingencies  not  already  taken  into  consideration. 
The  net  additiona  to  capital  allowed  for  in  an  inveetment  in  1919 
of  $1,600,000  ia  ample  upon  the  basis  of  net  additions  in  previous 
years  when  the  company's  business  increased  in  a  greater  pep-' 
centage  than  is  calculated  for  1919. 

This  favorable  result  is  due  mainly  to  the  fact  already  alluded 
to,  that  increased  business  can  be  taken  care  of  without  a  propor- 
tionate increase  in  expenses.  Depreciation  and  taxes,  for  example, 
depend  in  the  main  on  the  amount  of  property,  which  does  not 
increase  as  rapidly  as  the  output.  Certain  taxes  like  the  income 
tax,  the  excess  profits  tax,  and  the  special  franchise  tax,  are  excep- 
tions to  this  rule,  but  the  former  are  directly  and  the  latter 
indirectly  related  to  the  net  income  and  consequently  cannot 
increase  if  net  income  diminishes  with  the  reduction  in  rates. 
The  salaries  of  superintendents  are  already  large  in  proportion  to 
the  volume  of  business,  having  been  greatly  increased  within  the 
past  year  in  consequence  of  a  change  in  the  method  of  apportion- 
ment between  the  electric  and  gas  department.  These  salaries 
alone  exceed  $1,000  a  month,  and  until  July  1,  1916,  were  divided 
equally  between  the  two  departments.  Since  July  first,  approxi- 
mately 80  per  cent  of  the  expense  has  been  charged  to  electric 
operations.  This  change  was  brought  about  by  withdrawing  a 
superintendent  and  three  assistants  entirely  from  gas  operations. 
They  are  now  in  position  to  give  all  of  their  time  to  work  in  the 
electric  department  that  formerly  required  only  one-half  their 
time,  and  there  will  have  to  he  very  considerable  additions  to  the 
business  of  that  department  before  they  become  so  overburdened 
with  work  as  to  require  more  assistants.' 

For  the  time  being,  however,  the  company's  expcnsra  will  be 
relatively  heavy,  —  heavier  than  in  1916,  which  did  not  fully 
reflect  the  increases  made  in  the  second  half  of  that  year.  In  the 
first  six  months  of  1917,  the  expenses  exclusive  of  depreciation 
averaged  five  and  eight-tenths  cents  per  kilowatt  hour,  or  five  and 
one-half  cents  after  deducting  the  $10,000  of  rate  expense,  as  com- 
pared with  five  cents  in  the  corresponding  period  of  1916. 

While  I  do  not  feel  that  the  Commission  could  accept  the  com- 
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pany'a  contention  that  the  ratios  of  May  and  June,  1917,  represent 
tj-pical  or  pennanent  conditions,  I  realize  that  an  immediate  and 
complete  redaction  in  the  maximum  rate  from  twelve  cents  to  eight 
cents  per  kilowatt  hour  might  prove  to  leave  too  small  a  margin 
for  contingencies,  and  I  think  it  preferable  that,  perhaps  out  of 
abundant  caution,  in  view  of  war-time  conditions,  the  reduction 
should  be  effected  somewhat  gradually. 

Pbeseht  Rate  Sohedui.b 

I  am  not  satisfied  that  justice  would  be  done  cither  to  the  com- 
pany or  its  consumers,  if  the  Commission  failed  to  give  considera- 
tion to  the  entire  rate  schedule,  instead  of  stopping  with  the  maxi- 
mum rate.  The  conditions  under  which  electric  light  or  power  is 
furnished  are  bo  different  from  those  pertaining  to  the  supply  of 
gas  that  a  single  uniform  rate  applicable  to  every  consumer  would 
in  itself  constitute  unfair  discrimination  and  would  so  hamper  the 
growth  of  the  industry  as  to  preclude  rate  reductions.  Cost  of 
service  varies  so  greatly  as  to  require  a  certain  differentiation  in 
rates,  but  the  differentiation  in  the  existing  rates  of  the  Flatbush 
Company  is  not  based  upon  sound  principles  of  rate-making  and 
must  be  radically  changed. 

A  glaring  deficiency  is  disclosed  in  the  company's  methods  of 
doing  business,  in  that  it  has  no  well-balanced  rationale  of  rate- 
making.  Although  the  charge  of  undue  discrimination  between 
various  patrons  was  insistently  pressed  by  the  complainant,  at  no 
time  during  any  of  the  hearings  in  this  proceeding  did  the  com- 
pany undertake  to  justify  its  classification  of  rates  or  the  charges 
applicable  to  each  classification.  In  response  to  repeated  requests 
of  the  Commissioner  presiding  at  the  early  hearings,  the  company's 
counsel  stated  that  the  company  could  produce  no  analytical  study 
by  its  officials  as  to  the  factors  which  governed  the  variations  in 
rates  for  different  classes  of  consumers.  Custom  and  expediency, 
tested  by  net  results  in  profits,  appear  to  be  the  theory  of  the  com- 
pany's present  rate  system. 

It  appears  that  for  sign  lighting  and  for  battery  charging,  ftere 
are  in  force  uniform  flat  rates  considerably  below  the  maximum 
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of  twelve  cents  per  kilowatt  hour,  namely,  seven  and  one-half  cents 
for  sign  lighting  and  five  cents  for  battery  charging.  Otherwise, 
all  users  of  current  for  light  or  powM,  whose  consumption  in  any 
month  is  lees  than  a  certain  minimum  quantity,  must  pay  the 
maximum  rata  Discount  allowancea,  however,  are  introduced 
when  consumption  becomea  greater  than  this  minimum.  Lighting 
consumers  whose  monthly  use  equals  800  kilowatt  hours  are 
charged  at  the  rate  of  ten  cents  for  the  entire  amount  When 
monthly  consumption  reaches  1,200  kilowatt  hours,  a  flat  rate  of 
eight  cents  per  kilowatt  hour  applies;  when  it  exceeds  2,000  kilo- 
watt hours,  the  rate  is  reduced  to  seven  cents.  For  power  con- 
sumers, diacounts  are  initiated  much  sooner.  Twenty  per  cent  is 
allowed  on  use  of  but  75  kilowatt  hours.  This  is  increased  grad- 
ually to  83^  per  cent,  making  the  lowest  rate  possible  under  this 
arrangement  two  cents  per  kilowatt  hour.  To  get  the  benefit  of 
this  low  rate,  monthly  consumption  must  he  close  to  60,000  kilo- 
watt hours. 

The  conspicuous  feature  of  the  company's  business  is  that  it  is 
overwhelmingly  retail  and  largely  residential.  About  98  per  cent 
of  bills  rendered  during  1916  was  for  retail  lighting  at  the  maxi- 
mum rate  of  twelve  cents  per  kilowatt  hour.  This  98  per  cent 
consumed  but  53  per  cent  of  the  current  sold  but  was  the  source  of 
about  08  per  cent  of  the  total  revenue  Large  consumers  constitute 
less  than  ^  per  cent  of  all  consumers,  consume  about  7  per  cent  of 
the  current  sold  and  contribute  about  6  per  cent  of  the  total  rev- 
enue. On  the  average  they  enjoy  a  differential  of  about  four  cents 
a  kilowatt  hour. 

The  average  rate  for  power  is  slightly  over  four  cents.  It  will 
he  found  that  this  low  average  is  due  chiefly  to  the  inclusion  of  two 
consumers  who  get  especially  low  rates.  They  are  Newman  & 
Carey,  subway  constructors,  and  the  Brooklyn  Hygeia  Ice  Com- 
pany. The  latter  is  the  only  consumer  getting  the  company's  mini- 
mum rate  of  two  cents  per  kilowatt  hour. 

It  may  he  that  the  special  conditions  under  which  the  Brooklyn 
Hygeia  Ice  Company  operates  deserve  a  particularly  low  rate. 
The  company  did  not  submit  sufficient  evidence  for  determining 
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exactly  what  preference  Bhould  be  shown  it  Simply  as  a  matter 
of  discrimination,  it  is  doubtful  whether  the  two-cent  rate  was 
ever  defensible;  but,  in  view  of  the  present  operating  ratios,  no 
doubt  can  be  entertained  that  it  is  unduly  and  even  grossly  prefer- 
ential. A  rate  should  at  least  pay  for  the  direct  cost  of  production 
and  should  also  contribute  towards  special  and  general  expenses. 
The  cost  of  production  for  six  months  ending  June  30,  1917,  was 
one  and  fifteen  one-hundredths  cents  per  kilowatt  hour  for  fuel 
alone ;  with  all  other  elements  of  production  items  it  reached  two 
and  one  hundred  thir^-seven  one-thousandths  cents.  In  the  face 
of  the  company's  claim  that  these  figures  are  too  low  to  be  used  in 
the  determination  of  costs  for  retail  rates,  it  will  be  difficult  for 
it  to  contend  that  a  tw(Hsent  rate  to  any  consumer  is  remunerative. 
The  company  may  have  the  right  to  make  special  rates  because  of 
special  circumstances.  But  it  is  obviously  unfair  to  demand  of 
consumers  that  they  make  a  contribution  towards  the  cost  of  the 
current  used  by  others.  Unless  this  rate  be  increased,  that  situ- 
ation will  follow. 

A  particularly  objectionable  feature  of  the  step  rate  is  the  exces- 
sive charge  it  imposes  on  the  largest  consumers  in  each  rate  class. 
A  monthly  consumption  of  700  kilowatt  hours,  for  example,  falls 
in  the  first  step,  or  twelve-cent  rate,  the  bill  for  which  will  be  $84. 
But  another  consumer  using  100  kilowatt  hours  more,  or  800  kilo- 
watt hours,  will  pay  at  the  second  step  rate  of  ten  cents,  or  $80. 
Under  these  conditions  the  first  consumer  would  save  four  dollars 
by  permitting  his  lamps  to  bum  in  daylight  a  sufficient  length  of 
time  to  add  100  kilowatt  hours  to  his  meter  reading.  Any  rate 
schedule  that  produces  such  discrimination  and  directly  encourages 
waste  should  be  revised 

Pbirciflss  to  be  Obsbbved  nr  a  Rate  Ststsu 
New  rates  prescribed  should  at  least  attempt  to  follow  some  con- 
sistent theory  of  scientific  rate-making.  There  is  a  fundameital 
objection  to  any  schedule  based  on  sheer  use  of  current  without 
relating  that  use  to  the  size  of  the  consumer's  installation  and 
extent  and  time  of  his  use  thereof.    The  leasons  for  this  differenti- 
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ation  between  consumers  on  the  baeia  of  time  and  conditions  of 
service  are  fully  discussed  in  the  opinion  of  the  Coiumission  in 
tbe  case  of  Edison  Electric  Illuminating  Company  of  Brooklyn, 
7  P.  S.  C.  R.  1st  Dist.  N.  Y.  175,  221,  222. 

New  Rate  Schedule  Peoposed  bt  the  Compant 

The  present  rate  schedule  is  baaed  on  consideration  of  quanti^ 
alone.  The  rates  are  not  graded  according  to  any  theory  of  extent 
or  time  of  use  of  the  consumers'  installation.  And  excepting 
as  to  battery  charging,  it  makes  no  especial  concessions  for  use  of 
current  during  off-peak  periods.  Nor  does  the  schedule  show 
evidence  of  a  plan  to  assign  to  the  various  classes  of  consumers  any 
special  expenses  occasioned  by  them.  In  the  retail  lighting  class 
the  rate  imposed  upon  the  consumer  who  uses  but  one  kilowatt 
hour  a  month  ia  the  same  as  that  imposed  upon  one  who  uses  sev- 
eral hundred  kilowatt  hours  per  month.  Not  even  a  minimum 
guarantee  ia  required  of  the  former.  Nor  is  any  distinction  drawn 
between  the  consumer  who  has  a  large  installation  but  who  uses  it 
for  a  very  brief  period  per  day,  and  the  consumer  whose  installa- 
tion may  be  smaller  but  who  uses  it  more  constantly. 

A  new  rate  schedule  has  been  submitted  informally  by  the  com- 
pany, which  substitutes  a  block  rate  for  the  existing  step  rate, 
thus:  First  200  kilowatt  hours,  ten  cents;  next  300  kilowatt 
hours,  nine  cents;  next  400  kilowatt  hours,  eight  cents;  over  900 
kilowatt  hours,  seven  cents.  Minimum  charge  one  dollar  per 
month  per  meter. 

This  has  not  been  placed  in  evidence  at  the  formal  sessions  ia 
this  proceeding,  and  it  is  therefore  considered  only  argumenta- 
tively  and  not  as  having  any  probative  force. 

The  Brooklyn  Edison  Company  exacts  a  minimum  charge  of 
twelve  dollars  a  year,  thus  permitting  a  customer  who  pays  more 
than  one  dollar  in  a  winter  month  to  apply  the  excess  towards  his 
deficiency  in  a  summer  month.  This  seems  the  fairer  practice  and, 
if  it  is  not  followed  by  the  Flatbush  Company,  the  minimum 
monthly  charge  should  not  exceed  seventy-five  cents.  The  more 
usual  minimum  charge  is  fifty  cents,  which  prevails  in  Chicago 
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and  many  other  cities.  A  Beventy-five-cent  monthly  charge  would 
amount  to  nine  dollars  a  year,  which  is  probably  more  than  the 
separable  ezpensee  chargeable  against  each  meter.  If  this  mini' 
mum  charge  or  guarantee  were  not  ffitacted,  the  company  would 
necessarily  be  permitted  to  charge  per  kilowatt  hour  a  little  more 
than  the  maximum  rate  now  contemplated. 

The  block  rates  ranove  one  of  the  objections  to  the  present 
step  rate  already  set  forth  but  they  retain  the  fundamental  defects 
of  a  rate  schedule  based  solely  on  quantity  and  would  therefore 
continue  unfair  discriminations.  The  company  originally  had 
no  data  or  calculation  that  served  as  a  basis  for  the  existing  rate 
schedule  and  none  for  the  proposed  new  schedule.  On  the  request 
of  the  Commission,  however,  it  has  submitted  elaborate  statistics 
conoeming  the  various  installations  of  its  customers  that  will  aid 
in  the  determination  of  a  rate  schedule  conforming  in  part  at  least 
with  the  principles  underlying  an  equitable  schedule  of  rates. 

CusTOUEBs'  Installations  aitd  Hasiuum  Dsuahi) 
The  company  had  no  record  of  the  maximum  demand  made  by 
the  various  customers  upon  its  plant  capacity  or  investment  and 
no  record  of  the  number  of  their  lamps  or  other  appliances,  but 
it  furnished  comprehensive  data  respecting  the  number  of  sockets 
or  outlets  in  the  various  installations.  The  standard  socket  is 
rated  at  fifty  watts,  which  is  the  capacity  of  the  lamp  in  general 
use  and  upon  examination  it  was  found  that  this  rating  is  suffi- 
ciently accurate  in  the  case  of  this  company's  connected  load  to 
permit  the  use  of  the  outlet  data  on  the  basis  of  that  equation. 

While  the  company's  present  rate  schedule  combines  real- 
dential  and  commercial  lighting  in  the  same  rate,  the  data  fur- 
nished have  permitted  the  complete  separation  of  the  two  servicee, 
which  is  desirable  in  view  of  the  marked  differenoea  between  them, 
particularly  in  the  relationship  between  connected  load  and  the 
demand  at  any  particular  moment  of  time.  A  householder  with 
an  installation  of  one  kilowatt  (twenty  fifty-watt  lamps)  seldom 
has  occasion  to  use  all  the  lamps  at  the  same  time  and  therefore 
imposes  a  burden  upon  the  plant  capacity  very  much  less  than  one 
State  Dept.  Kept.— Vol.  15        17 
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kilowatt.  The  ratio  of  maximum  demand  to  coaBOcted  load  has 
been  found  in  general  experience  to  vary  from  20  to  26  per  cent 
to  about  50  per  cent  in  residences,  while  it  runa  to  60,  70  and  80 
per  cent  in  stores,  offices  and  other  business  places. 

So  far  as  the  size  of  installation  is  concerned,  it  appears  that 
almost  one-balf  of  the  commercial  customers  fall  in  tbe  sinalleat 
class  of  not  more  than  ten  outlets  or  lamps,  equivalent  to  500  watts 
or  one-half  kilowatt,  while  only  14  per  cent  of  the  residential  cus- 
tomers fall  in  this  class.  Tbe  typical  installation  of  the  residential 
customers  consists  of  11-20  sockets  or  lamps. 

If  the  two  groups  of  customers  made  use  of  their  installations 
for  an  equal  length  of  time,  the  residential  consumers  would  have 
the  larger  consumption.  Such,  however,  is  not  the  case,  their 
average  consumption  being  only  twenty  and  one-half  kilowatt 
hours  as  compared  with  an  average  of  eighty-three  kilowatt  hours 
for  the  commercial  customers.  While  the  residential  customers 
constitute  86  per  cent  of  the  retail  lighting  customers,  thq'  use 
only  60  per  cent  of  the  current  consumed.  No  residential  con- 
sumer used  over  four  hundred  kilowatt  hours  and  there  are  rela- 
tively few  who  used  more  than  fifty  kilowatt  hours.  More  than 
three-fourths  used  less  than  twenty-five  kilowatt  hours  a  month. 
In  this  class  they  constitute  over  90  per  cent  of  all  consumers. 

In  other  words,  the  reeidential  consumer,  as  a  rule,  appears  to 
be  a  relatively  short-hour  user  of  electric  current  as  compared  with 
the  majority  of  customers  using  electric  light  for  business  purposes. 

Offices,  restaurants,  drug  stores  and  laundries  appear  to  have 
particularly  good  load  factors,  entitling  them  to  favorable  rates 
whether  their  consumption  is  large  or  small.  The  conclusions  as 
to  average  daily  use  of  demand  are  necessarily  approximate  since 
there  has  been  no  actual  measurement  of  maximum  demand.  But 
even  if  residences  made  a  demand  equal  to  only  25  per  cent  of 
connected  load  instead  of  the  50  per  cent  herein  assumed,  their 
use  of  demand  would  still  be  less  than  that  of  commercial  cus- 
tomers (here  estimated  to  be  70  per  oent  of  the  connected  load). 

Detailed  examination  of  bills  shows  conclusively  that  the  long^ 
hour  users  are  predominantly  cnstomers  with  relatively  Hmall 
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inBtallatioiu  and  not  the  large  cuBtomers,  who  under  the  company's 
proposed  schedule  as  wdl  as  the  existing  schedule,  receive  the  most 
favorable  rates.  The  distribution  of  kilowEitt  hours  conaumed  does 
not  therefore  follow  precisely  the  attme  groupiiig  as  that  of  the 
number  of  consumers.  About  86  per  cent  of  the  residential  conr 
aomption  falls  in  the  "  two  hours  daily  use  "  group  and  about  SO 
per  cent  of  the  commercial  consumption. 

Upon  consideration  of  the  evidence,  the  Commission  is  of  the 
opinion  that  proper  rate-making  principles  require  the  adoption 
of  a  primary  rate  of  ten  cents  per  kilowatt  hour  and  a  secondary 
rate  of  aix  cents  at  the  present  time,  and  a  gradual  reduction  in 
the  primary  rate,  in  keeping  with  the  growth  of  consumption  until 
an  ei^t-cent  maximum  is  reached.  Separate  rate  schedules  should 
be  framed  for  residential  lighting  and  commercial  lighting,  and 
also  for  power.  The  existing  power  schedule  known  aa  "  Rider  4  " 
is  indefensible  in  its  complete  disregard  of  the  cost  of  service 
principle.  Discounts  for  mere  quantity  of  consumption  lead  to 
QDJUBt  discrimination  and  ought  to  be  abolished.  La^  users  who 
have  a  favorable  load  factor  entitling  them  to  a  lower  rate  can  be 
retained  by  a  proper  scale  of  demand  charges;  those  who  do  not 
offer  a  favorable  load  factor  should  pay  the  same  rate  as  small 
users,  due  consideration  being  given  to  the  element  of  consumer 
expense.  The  matter  was  more  fully  discussed  in  the  Commis- 
sion's opinion  in  the  Brooklyn  Edison  case,  and  in  view  of  the 
relatively  small  amonnt  of  power  sold  h^  the  Flatbu^  Company, 
it  need  not  receive  farther  attention  hera 

Although  the  Commission  now  fixes  the  primaiy  and  secondary 
Tate  masima,  it  recognizes,  of  course,  that  tertiary,  and  perhaps 
still  lower,  "  step  "  rates  must  be  made  available  by  the  company, 
in  order  to  encourage  quantity  consumption  under  economical 
operating  costs.  The  Commission  therefore  leaves  it  to  the  com- 
pany to  prepare  and  submit  for  approval  a  schedule  which  will 
include  the  additional  "  steps,"  in  conformance  with  the  rate- 
making  principles  set  forth  in  this  opinion  and  in  that  in  the 
Brooklyn  Edison  case. 
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But  for  the  factora  of  uncertainty  which  are  operative  in  the 
public  utility  field  at  the  present  time,  I  would  adriBe  the  imme- 
diate reduction  of  the  general  rate  of  the  Flatbush  Gaa  Company 
to  eight  cents  per  kilowatt  hour.  Under  all  of  the  cireumatancea 
stated  in  the  opinion,  however,  my  conclusion  ia  that  the  company 
should  put  into  effect  the  following  rates: 

From  March  1,  1918,  to  and  including  August  31,  1918,  ten 
ceuts  per  kilowatt  hour  for  the  firat  two  honre'  average  daily  use 
of  the  maximum  demand. 

From  September  1,  1918,  to  and  including  February  28,  1919, 
nine  cents  per  kilowatt  hour. 

From  and  after  March  1,  1919,  eight  cents  per  kilowatt  hour. 

From  and  after  March  1,  1918,  not  more  than  six  cents  per 
kilowatt  hour  for  current  consumed  in  excess  of  the  amount  used 
under  the  above-indicated  ratee. 

The  maximum  demand  should  be  computed  as  50  per  cent  of 
the  total  installation  in  residences  and  70  per  cent  for  all  other 
premises.  Any  customer  who  desires  to  have  accurate  informa- 
tion as  to  his  actual  maximum  demand,  shall  upon  payment  of  a 
mcoithly  charge  of  one  dollar,  be  entitled  to  a  maximum  demand 
indicator  to  roister  the  demand  in  lieu  of  the  percentage  rating. 

The  company  may  institute  a  minimum  charge  of  twelve  dollars 
a  year,  to  be  collected  in  monthly  installments. 

The  company  shall  discontinue  the  supply  of  carbon  lamps  and 
supply  Mazda  lamps  or  other  lamps  of  equal  or  superior  efficien(^, 
charging  therefor  s  price  not  in  excess  of  the  actual  cost  to  it  oJ 
such  lamps. 

The  company  shall  prepare  and  submit  for  the  Commission'f 
approval  a  rate  schedule  covering  all  classes  of  its  eervice,  in  con- 
formance with  this  opinion. 

The  company  shall  keep,  and  file  promptly  with  the  Commis- 
sion, such  records  as  will  show,  month  by  month,  from  March  1. 
1918,  to  February  28,  1919,  its  revenues  and  expenses. 

In  the  event  that  on  or  before  August  31,  1918,  or  on  or  befort 
February  28,  1919,  the  company's  actual  experience  with  the  low- 
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ered  rate  at  that  time  in  force  is  deemed  bj  the  company  to  fairly 
show  the  unremunerativenesa,  unreasonableness  or  confiscatoiy 
consequences  of  such  rate,  the  company  may  at  any  such  time,  upon 
such  a  showing  of  actual  financial  results,  apply  to  the  Commission 
under  section  22  of  the  Public  Service  Commissions  Law  for  such 
a  modification  of  the  present  order  as  will  grant  the  requisite  relief 
from  the  requirement  of  further  reduction  or  authorize  the  restora* 
tion  of  the  rate  now  in  force.  If  this  order  is  now  accepted  and 
put  in  force,  the  Commission,  upon  any  such  application,  will  give 
careful  consideration  to  all  facts  presented,  inquire  carefully  to 
ascertain  whether  its  anticipations  as  to  the  effects  of  the  lowering 
of  the  rate  have  been  proved  in  any  respect  erroneous,  and  in  the 
light  of  such  actual  experience  will  modify  its  order  in  any  way 
proved  necessary  to  secure  to  the  company  the  reasonable  return 
contemplated  by  law. 

Upon  the  forgoing  opinion  the  Coramiasion,  on  the  Ist  day  ot 
February,  1918,  made  the  following  order: 

Bt  the  Commission. —  A  hearing  having  been  had  upon  the 
complaint  dated  June  10,  1912,  of  Samuel  Evans  Maires  and  more 
than  100  other  cuetomera  of  the  !Flatbush  Gas  Company,  before 
Hon.  Milo  K.  Maltbie,  Commissioner,  beginning  July  30,  1912, 
and  continuing  before  Hon.  William  Hayward,  Hon.  Charles  8. 
Hervey,  and  Hon.  Travis  H.  Whitney,  Commissioners,  on  and 
after  October  23,  1916;  Albert  Moritz  appearing  for  the  complain- 
ants; William  N.  Dykmen,  John  J.  Kuhn,  and  Jackson  A.  Dyk- 
man,  appearing  for  the  Flatbush  Gas  Company ;  William  L.  Kan- 
»om,  counsel,  Henry  H,  Whitman,  Jacob  H.  Goetz,  and  George  H. 
Stover,  assistant  counsel,  attending  for  the  Commiaaion,  and  the 
Commission  having  made  an  investigation  as  to  the  cause  for  such 
complaint  and  to  enable  it  to  ascertain  the  facts  requisite  to  the 
exercise  of  the  powers  conferred  upon  it,  and  being  of  opinion  that 
the  rates  or  charges  made  or  demanded  by  the  Flatbush  Gas  Com- 
pany are  unjiiat  and  unreasonable,  and  unjustly  discriminatory 
and  unduly  preferential;  it  is  ordered 
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I.  That  tlie  mflTimTiin  price  to  be  charged  b;  the  Flatbush  Gas 
Company  for  electrie  service,  excluBive  of  the  inetallation  and 
renewal  of  electric  lamps,  shall  be  as  follows : 

(a)  On  and  after  March  1,  1918,  to  and  including  August  31, 
1818,  ten  cents  per  kilowatt  hour. 

(b)  On  and  after  September  1,  1918,  to  and  including  Feb- 
ruary 28,  1919,  nine  cents  per  kilowatt  hour, 

(c)  On  and  after  March  1,  1919,  to  and  including  February 
29, 1920,  eight  ixaia  ^er  kilowatt  hour. 

II.  That  on  and  after  March  1,  1918,  to  and  including  Feb- 
ruary 29,  1920,  the  Flatbuah  Gas  Company  shall  not  charge  more 
than  six  cents  per  kilowatt  hour  for  the  excess  over  the  first  two 
hours'  average  daily  use  of  the  maximum  demand  of  any  customer. 

III.  That  the  tertiary  and  succeeding  step  rates  for  electric 
consumption  in  excess  of  four  hours'  average  daily  use  of  the  maxi- 
mum demand,  and  such  definitions  and  rules  for  the  detennination 
of  the  demand  as  shall  be  reasonable  and  necessary,  shall  be 
included  in  the  rate  schedule  hereinafter  required  to  be  submitted 
on  or  before  February  20,  1918,  to  the  Commission  for  ita 
approval ;  such  rates  and  rules  to  be  in  conformity  with  this  order 
and  the  opinion  of  the  Commission  filed  simultaneously  with  the 
order. 

XV.  That  after  July  1,  1918,  the  Flatbush  Gas  Company  shall 
not  furnish  to  its  customers  gem  lamps  or  other  lamps  of  an 
efficiency  of  less  than  one  and  one-quarter  watts  per  candle  power, 
and  the  chat^  for  such  lamps  shall  not  be  in  excess  of  the  actual 
cost  thereof  to  the  company,  including  the  cost  of  handling  and 
sale.  The  maximum  price  to  be  charged  for  the  installation  and 
renewal  of  incandescent  lamps  furnished  by  such  company  in  con- 
nection with  the  supply  of  current  for  lighting  under  any  lamp 
service  agre^n^it  shall  be  one-half  of  one  cent  per  kilowatt 
hour.  If  tungsten  lamps  of  smaller  capacity  than  fifty  watts  are 
furnished  by  said  company  under  such  lamp  service  agreement,  the 
company  shall  be  entitled  to  make  an  extra  charge  therefor  but  not 
more  than  the  additional  cost  of  the  installation  and  renewal  of 
auch  smaller  lamps. 
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V.  Further  ordered  that  on  or  before  March  1,  1918,  said  com- 
pany shall  issue,  file  and  post  a  schedule  or  suppletnent  to  cany 
into  effect  the  provisions  of  this  order. 

VI.  Further  ordered  that  the  Flntbuah  Gas  Company  shall 
prepare,  and  on  or  before  February  20,  1918,  shall  submit  to  the 
Commisaion  for  its  approval,  a  rate  schedule  covering  all  classes 
of  its  service  in  conformance  with  this  order  and  the  opinion  of  the 
Commisaion  rendered  simultaneously  with  the  making  of  this 
order. 

VII.  Further  ordered  that  this  order  shall  take  effect  forth- 
with and  shall  continue  in  force  until  changed  or  abrogated. 

VIII.  Further  ordered  that  on  or  before  February  11,  1918, 
the  Flatbush  Gas  Company  shall  notify  this  Commission  in  writ- 
ing whether  the  terms  of  this  order  are  accepted  and  will  be  obeyed. 

IX.  Further  ordered,  in  accordance  with  the  opinion  in  this 
case  rendered  on  February  1,  1918,  that  in  the  event  that  on  or 
before  August  31,  1918,  or  on  or  before  February  28,  1919,  the 
company's  actual  experience  with  the  lowered  rate  at  that  time  in 
force  is  deemed  by  the  company  to  fairly  show  the  unremunerative- 
ness,  unreasonableness  or  confiscatory  consequences  of  such  rate, 
the  company  may  at  any  such  time,  upon  such  a  showing  of  actual 
financial  results,  apply  to  the  Commission  under  section  22  of  the 
Public  Service  Commissions  Law  for  such  a  modification  of  the 
present  order  as  will  grant  the  requisite  relief  from  the  require- 
ment of  further  reduction  or  authorize  the  restoration  of  the  rate 
now  in  force.  If  this  order  is  now  accepted  and  put  in  force,  the 
Commission,  upon  any  such  application,  will  give  careful  con- 
sideration to  all  facts  presented,  inquire  carefully  to  ascertain 
whether  its  anticipations  as  to  the  effects  of  the  lowering  of  the  rate 
have  been  proved  in  any  respect  erroneous,  and  in  the  light  of  such 
actual  experience  will  modi^  its  order  in  any  way  proved  neces- 
sary to  secure  to  the  company  the  reasonable  return  contemplated 
by  law. 
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In  the  Matter  of  the  Hearing  on  the  Motion  of  the  Commission 
on  the  Question  of  the  Extension  of  the  Qae  Mains  of  the  New 
YoBK  AHD  Queens  Gas  Compamy  to  such  Extent  as  may  he 
Necessary  to  Serve  Residents  of  Douglaston,  Douglas  Manor 
and  Little  Neck,  in  the  Borou^  of  Queens,  City  of  New  York 

Case  No.  1856 

(PaMio  Service  CommiMion,  First  District,  February  1,  1919) 

A  public  serrlee  corporation  wlilch  has.  delayed  for  years  to  comply  wltb 
its  fianchlse  requirements  sad  an  order  of  the  Commission  csnnot  be 
permitted  to  still  further  delay  such  compliance. 

The  Nev  York  and  Queens  G«s  Company,  upon  the  unanimous  affirm- 
tnce  of  tUs  Commission's  order  by  the  New  York  Court  of  Appeals  and 
the  Supreme  Court  ot  the  United  States,  nov  comes  before  this  Commis- 
sion again  for  a  rehearing  oa  to  the  order  so  aiHrmed.  The  order  In 
question  called  for  the  early  extension  of  gas  mains  and  service  within 
the  petitioner's  franchise  ares  in  conformity  to  its  franchise  obligationa. 
Such  extension  of  mains  is  greatly  needed  by  the  communities  atFected. 
Held,  that  the  OommissiMi  should  not  countenance  the  company's  uncon- 
Bcionable  effort  to  obtain  further  delay  without  recognition  of  its  hgai 
obligations  and  that  for  the  most  part  the  all^ations  of  the  present 
petition  are  vague  and  insufficient,  much  more  indefinite  and  inadequate. 
In  fact,  than  those  of  the  petition  already  passed  on  adversely  by  th'i 
Commission.  Applicatiim  for  rehearing  denied  and  an  order  made  fliiug 
new  dates  for  the  beginning  and  completion  of  performance,  the  dates 
fixed  by  the  order  of  March  19,  191B,  having  expired  while  the  matter 
was  in  the  courts.  The  fixation  of  new  dat«8  is  without  prejudice  to  a 
further  application  by  the  company  if  it  deans  the  facta  warrant  an 
extension  beyond  the  dates  now  fixed. 

Hbbtet,  Commissioner. —  Following  the  unanimous  affirmance 
of  this  Commission's  order  hy  the  New  York  Court  of  Appeals 
and  the  Supreme  Court  of  the  United  States,  the  New  York 
and  Queens  Gas  Company  comes  for  a  second  time  to  this  Com- 
mission to  ask  for  a  re-hearing  as  to  the  order  so  affirmed.  The 
Commission's  denial  of  the  first  application  for  ro-hearing  was  a 
part  of  the  record  passed  upon  hy  the  courts,  and  the  refusal  of 
that  application  has  been  sustained  by  the  highest  court  of  the 
State  and  the  Nation. 
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I  am  of  the  opioioa  that  thia  second  effort  to  obtain  a  recon- 
sideration of  the  propriety  of  requiring  this  company  to  live  np 
to  ita  franchise  obligations  should  be  denied,  and  steps  talcen  to 
bring  about  early  compliance  with  the  Commission's  order  or  to 
punish  non-«oinplianca  The  early  extension  of  gas  mains  and 
service,  within  the  petitioner's  franchise  area,  as  called  for  by  the 
Commission's  order  of  March  19,  1915,  is  greatly  needed  by  the 
residents  of  the  communities  affected,  and  the  Commission  should 
not  countenance  the  company's  unconscionable  eilort  to  obtain 
further  delay  without  recognition  of  its  I^al  obligations.  When 
this  matter  was  acted  upon  by  the  Commission  in  the  fall  of  1915, 
the  opinion  adopted  by  the  Commission  said,  in  part: 

"  If  the  people  in  this  section  of  the  borough  of  Queens  are  to 
be  benefited  by  the  transfer  of  control  to  the  Consolidated  Com- 
pany, it  would  eeem  that  this  is  an  opportune  moment.  It  is 
surprising  that  so  soon  after  the  decision  permitting  the  Consoli- 
dated C(mipany  to  acquire  control  of  the  New  York  and  Queens 
Gas  Company,  that  company  should  refuse  to  make  extensions  to 
Douglaston  unless  it  is  assisted  financially  by  the  consumers  them- 
selves, for  the  company  states  that  it  is  willing  to  build  the  new 
main,  provided  the  consumers  or  some  one  will  advance  the  money 
and  will  accept  repayment  month  by  month  to  the  ractent  of  26  per 
cent  of  the  gas  bills. 

"  When  the  company  accepted  franchises  for  the  whole  of  the 
third  ward,  it  assumed  certain  obligations.  The  company  may  not 
have  obligated  itself  to  lay  drains  throughout  the  entire  area 
regardless  of  the  density  of  population,  but  it  certainly  can 
not  go  to  the  other  extreme,  select,  the  most  profitable  parts  and 
leave  the  lees  profitable  areas  to  look  out  for  themselves.  At 
present,  however,  it  assumes  very  much  such  an  attitude  towards 
the  Douglaston  area.  The  company  is  supplying  gas  to  other 
areas  which  are  populous  and  easily  supplied.  Even  Bayside,  a 
suburban  development  immediately  to  the  west  of  Douglaston, 
receives  gas.  It  will  always  be  expemdve  to  lay  mains  to  serve  the 
Douglaston  area,  for  Alley  Creek  and  the  bay  intervene,  and  the 
gee  works  have  been  located  by  the  company  far  from  this  section. 
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The  existing  distribution  system  is  not  adequate  to  sapply 
Douglaston  in  addition  to  the  other  areas  now  being  supplied,  and 
long  mains  must  be  built  not  merely  from  the  ends  of  the  mains 
to  the  west  of  Donglaston,  but  far  back  to  the  gas  works. 

"Apparently,  these  conditions  will  continue.  The  topographical 
situation  can  not  be  changed,  and  the  distribution  system  is  not 
likely  soon  to  be  rebuilt.  If  the  company's  position  is  sound,  the 
residents  of  the  Douglaston  area  can  not  obtain  gas  ontil  their 
district  becomes  so  populous  that  the  new  business  will  earn  6 
per  cent  on  the  cost  not  only  of  the  mains  in  their  own  territory 
but  of  the  mains  clear  back  to  the  works.  If  the  works  are  located 
far  enough  away,  this  day  will  be  very  far  distant;  and  yet  the 
company  in  the  meantime  holds  franchises  in  reserve,  building 
upon  them  as  it  wishes.  Is  it  fair  for  a  company  to  select  the  most 
profitable  areas  and  then  contend  before  this  Commission  that  it 
should  not  be  required  to  build  elsewhere  unless  the  new  business 
will  earn  6  per  cent  on  the  cost  of  construction !  This  principle 
has  been  rejected  by  the  Commission  in  the  case  of  street  rail- 
ways, and  the  Commission's  decision  has  been  approved  by  the 
courts." 

The  Commission's  action  in  the  matter  was  unanimously  upheld 
by  a  clearly  reasoned  opinion  in  the  New  York  Court  of  Appeals, 
in  the  course  of  which  it  was  said : 

"  The  public  service  commissions  are  authorized  by  law  to 
order  reasonable  improvements  and  extensions  of  the  works,  wires, 
poles,  lines,  conduits,  ducts  and  other  reasonable  devices,  apparatus 
and  property  of  gas  corporations,  electrical  corporations  and 
municipalities.  (Pub.  Serv.  Com.  Law  [Cons.  Laws,  ch.  48], 
sec.  66.) 

"  Under  the  authority  of  this  statute  the  public  service  ccan- 
mission  for  the  first  district  made  the  order  requiring  the  relator 
to  extend  its  gas  mains  and  services  to  meet  the  reasonable  require- 
ments of  Douglaston  and  Douglas  Manor.     •    •     • 

"  The  public  service  cMnmissions  were  created  by  the  l^slature 
to  perform  very  important  functions  in  the  community,  namely, 
to  r^ifulate  the  great  public  service  corporations  of  the  state  in 
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the  conduct  of  their  busiuesB  and  c(nnpel  those  corporations  ade- 
quately to  discharge  their  duties  to  the  public  and  not  to  exact 
tiierefor  excessive  charges.  It  was  assumed  perhaps  by  the  l^o- 
lature  that  the  members  of  the  public  service  commissions  would 
acquire  special  knowledge  of  the  matters  intrusted  to  them  by 
experience  and  study,  and  that  when  the  plan  of  their  creation  was 
fully  developed  th^  would  prove  efficient  instmmentalities  for 
dealing  with  the  complex  problems  presented  by  the  activities  of 
these  great  corporations.     •     •     * 

"  The  question  now  is  whether  or  not  there  was  any  evidence 
to  show  that  the  order  of  the  public  service  commission  was  an 
unlawful  and  arbitrary  exercise  of  power, 

"  There  was  no  dispute  as  to  the  basic  facts  of  the  case.  There 
was  some  variation  in  the  estimates  of  the  witnesses  as  to  the 
cost  of  iron  pipe  and  the  expense  of  engineering  supervision  and 
like  matters,  but  there  was  no  real  disagreement  as  to  the  cost  of 
the  extension  of  the  relator's  system  of  gas  distribution,  and  the 
increase  in  revenue  that  the  relator  would  probably  recwve  there- 
from. 

"  The  court  at  the  Appellate  Division  in  its  opinion  summed  up 
the  proof  on  the  subject.  The  court  said  that  the  cost  of  the  exten- 
sion would  be  between  $60,000  and  $70,000,  and  that  the 
increased  return  to  the  relator  from  the  consumption  of  gas  would 
be  about  $1,660  per  year,  which  is  only  one-half  of  the  interest 
at  five  per  cent  upon  the  extension. 

"  This  is  very  far  from  showing  that  the  order  of  the  public 
service  commission  was  simply  an  ai-bitrary  and  capricious  exer- 
cise of  power    *    *    *," 

The  Supreme  Court  of  the  United  States  likewise  sustained 
with  a  unanimous  voice  the  action  of  the  State  tribunal.  The 
notable  opinion  read  by  Mr.  Justice  Clarke  expressed  views  which 
apply  with  great  force  to  many  of  the  allegations  of  the  com- 
pany's second  petition  for  a  re-hearing: 

"  *  •  *  The  case  is  now  in  this  court  for  review  of  the 
judgment  entered  upon  the  decision  of  the  Court  of  Appeals  and 
it  is  presented  upon  a  single  assignment  of  error,  viz :  '  That  the 
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order  of  the  Public  Service  Commisaion  •  *  *  was  ill^al 
and  void  in  that  it  deprived  the  gas  cMnpany  of  its  property  with- 
out due  profcesB  of  law  and  denied  to  it  the  equal  protection  of 
the  laws,  in  violation  of  the  Fourteaith  Amendment  to  the  Con- 
stitution of  the  United  States,  in  requiring  the  company  to  extend- 
its  distributing  f^atem  under  great  physical  difficulties  and  at 
enormous  expense  to  an  independent  and  remote  community  which 
the  company  was  under  no  present  duty  to  supply  with  gas  when 
it  appeared  that  the  gas  company  would  not  obtain  an  adequate 
return  from  the  expenditure  required  to  make  such  extension.' 

"  More  compactly  stated,  this  assignment  of  error  is,  that  the 
order  deprived  the  gas  company  of  its  property  without  due 
process  of  law,  hecause  obedience  to  it  would  require  an  expendi- 
ture of  mon^  upon  which  the  prospective  earnings  would  not 
provide  an  adequate  return, 

"  The  Court  of  Appeals  of  New  York  decided  that  the  Public 
Service  Cwnmission  was  created  to  perform  the  important  func- 
tion of  supervising  and  regulating  the  business  of  pnblic  service 
corporations;  that  the  State  law  assumes  that  the  experience  of 
the  members  of  the  Commission  especially  fits  them  for  dealing 
with  the  problems  presented  by  the  duties  and  activities  of  such 
corporations;  that  the  courts  in  reviewing  the  action  of  the  Com- 
mission have  no  authority  to  substitute  their  judgment  as  to  what 
is  reasonable  in  a  given  case  for  that  of  the  Commission,  but  are 
limited  to  determining  whether  the  action  complained  of  was 
capricious  or  arbitrary  and  for  this  reason  unlawful;  and  that  it 
was  clearly  within  the  power  of  the  Commission  to  make  the 
order  which  is  here  assailed. 

"  This  interpretation  of  the  statutes  of  New  York  is  conclusive, 
and  the  definition,  thus  announced,  of  the  power  of  the  courts  of 
that  State  to  review  the  decision  of  the  Public  Service  Commie- 
eion,  baaed  as  it  is  in  part  on  the  decision  in  Interstate  Commerce 
Commission  v.  Illinois  Central  R  R  Co.,  215  U.  S.  452,  470, 
differs  but  slightly,  if  at  all,  from  the  definition  of  this  court  of  its 
own  power  to  review  the  decisions  of  similar  administrative  bodies, 
atrived  at  in  many  cases  in  which  such  decisions  have  been,  under 
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exomination.  Typical  cases  are:  Baltimore  &  Ohio  R.  H.  Co.  v. 
Pitcaira  Coal  Co.,  215  U.  S.  481-494;  Kanaas  City  Southern 
Co.  V.  United  States,  231  U.  S.  423,  443-4;  Louiaiana  R.  R. 
Comm:  v.  Cumberland  Tel.  Co.,  212  XJ.  S.  414,  420-2;  Interstate 
Commerce  Commission  v.  Union  Pac  Railroad  Co.,  222  U.  S. 
641-547,  and  Cedar  Rapids  Gas  Co.  v.  Cedar  Rapids,  223  U.  S.  " 
655,  668. 

"  It  is  the  result  of  these  and  similar  decisioua,  that  while  in 
roch  cases  as  we  have  here  this  court  is  confined  to  the  federal 
question  involved  and  therefore  has  not  the  authority  to  substitute 
its  judgment  for  that  of  an  administrative  onnmission  as  to  the 
wisdom  or  policy  of  an  order  complained  of,  and  will  not  analyze 
or  balance  the  evidence  which  was  before  the  Commission  for  the 
purpose  of  determining  whether  it  preponderates  for  or  against 
the  conclusion  arrived  at,  yet  it  will,  nevertheless,  enter  upon  such 
an  examination  of  the  record  as  may  be  neceaaary  to  determine 
whether  the  federal  constitutional  right  claimed  has  been  denied, 
aa,  in  this  case,  whether  there  was  such  a  want  of  hearing  or  such 
arbitrary  or  capricious  action  on  the  part  of  the  Commission  as 
to  violate  the  due  process  clause  of  the  Constitution. 

"  The  result  of  the  application  of  this  rule  to  the  record  before 
UH  cannot  be  doubtful.  The  gas  company  appeared  at  the  hearing 
before  the  Conmiiasion,  crosB  examined  witnesses,  introduced 
testimony  and  ai^ed  the  case.  On  writ  of  certiorari  the 
case  waa  reexamined  by  the  Appellate  Division  of  the  Supreme 
Court,  and  it  was  again  reviewed  on  appeal,  by  the  Court  of 
Appeals.  In  the  matter  of  procedure  plainly  the  company  cannot 
complain  of  want  of  due  process  of  law. 

"  The  record  shows  that  the  company  at  the  time  of  the  hear- 
ing had  franchises  authorizing  it  to  manufacture  and  sell  gas 
throughout  the  third  ward  of  the  borough  of  Queens,  in  the  city 
of  New  York,  and  that,  it  being  the  only  company  which  had 
franchises  for  any  part  of  that  area,  the  community  to  which  it 
was  ordered  to  extend  its  distributing  system  must  continue  with- 
out gas  if  the  order  does  not  become  effective. 

"  The  communis  of  Dou^aston,  including  Douglas  Manor,  waa 
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a  rapidly  growing  eettlement  of  three  hundred  and  thirty  houBee, 
of  an  average  coat  of  $7,500,  thus  giving  assurance  that  the  occu- 
piers of  them  would  be  probably  users  of  gas,  and  which,  witli 
veiy  few  exceptions,  were  occupied  by  families  the  entire  year. 
While  the  community  is  described  in  the  assignment  of  error  as 
'  independent  and  remote '  the  record  shows  that  it  was  served  at 
the  time  by  franchise  holding  companies,  which  supplied  water, 
electric  light  and  telephone  to  its  inhabitants,  and  that  the  number 
of  bouses  had  doubled  within  afew  years. 

"  The  length  of  the  extension  ordered  was  about  one  and  one- 
half  miles  but  the  mains  of  the  company,  which  extended  to  the 
point  nearest  to  Douglaston,  were  being  used  to  almost  their  full 
capacity,  and  for  this  reason  the  estimated  cost  of  making  the 
improvement  included  new  mains  of  some  eight  miles  in  length. 
The  engineer  of  the  gas  company  testified  that  the  cost  of  the 
ordered  extension  would  be  approximately  $86,000,  while  the 
engineer  for  the  Commission  estimated  the  cost  at  $61,000.  The 
Commission  found  that  only  $45,000  of  the  new  investment 
required  would  be  properly  chargeable  against  the  extension 
ordered,  since  the  newer  and  larger  mains  would  be  avaikible  in 
part  for  other  business. 

"  On  the  basis  of  the  company's  estimate  of  the  cost  of  the 
extension  the  income  would  be  about  2%  per  cent  per  annum,  and, 
on  the  basis  of  the  estimate  by  the  Commission  of  the  part  of  the 
cost  properly  chargeable  to  the  Douglaston  community  the  income 
would  be  4  per  cent.  There  is  no  showing  in  the  record  as  to  the 
fair  vahie  of  the  entire  property  of  the  gas  company  used  in  the 
public  service,  nor  of  the  rate  of  return  which  it  was  earning 
thereon,  and  therefore  even  if  the  return  on  the  cost  of  complying 
with  the  order  he  conceded  to  be  inadequate,  this  would  not  suffice 
to  render  the  order  legally  unreasonable.  Atlantic  Coast  Line 
R.  R.  Co.  V.  North  Carolina  Corporation  Commission,  206  U.  S. 
1.  24-6:  His.  Pae.  Ry.  Co.  v.  Kansas,  216  IT.  S.  262;  Puget 
Sound  Traction  Co.  v.  Reynolds,  244  TJ.  S.  574,  580. 

"  It  is  significant  also  that  within  a  year  preceding  the  hearing 
by  the  Commission  the  gas  company  proposed  in  writing  to  the 
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residents  of  Douglaston  that  it  would  extend  its  m&ins  to  the 
settlffluent  if  they  would  advance  $10,000,  to  be  returned  in  aoni- 
aunual  credits  upon  the  amount  of  gas  consumed. 

"  These  references  to  the  evidence  will  suffice.  They  show  this 
Public  Service  Commission  ordering  a  public  service  corporation 
to  render  an  important  public  service,  onder  conditions  such  that 
in  the  aspect  least  favorable  to  the  gas  company  the  initial  return 
upon  the  investment  involved  would  be  low  but  with  every  prospect 
of  its  socm  becoming  ample,  and  also  that  no  claim  was  made  by 
the  company  that  the  comparatively  small  loss,  which  the  company 
claims  would  result,  would  render  its  business  as  a  whole  unprofit- 
able. 

"  Corporations  which  devote  their  property  to  a  public  use  may 
not'  pick  and  choose,  serving  only  the  portions  of  the  territory 
covered  by  their  franchises  which  it  is  presently  profitable  for 
them  to  serve  and  restricting  the  development  of  the  remaining 
portions  by  leaving  their  inhabitants  in  discomfort  without  the 
service  which  they  alone  can  render.  To  correct  this  disposition 
to  serve  where  it  is  profitable  and  to  neglect  where  it  is  not,  is 
one  of  the  important  purposes  for  which  these  administrative 
commissions,  with  large  powers,  were  called  into  existence,  with 
an  organization  and  with  duties  which  peculiarly  fit  them  for 
dealing  with  problems  such  as  this  case  pres^its,  and  we  agree 
with  the  Court  of  Appeals  of  New  York  in  concluding  that  the 
action  of  the  Commission  complained  of  was  not  arbitrary  or 
capricious,  but  was  based  on  very  substantial  evidence.     *     *   *." 

Most  of  the  matters  alleged  in  the  present  application  for  a 
re-hearing  were  considered,  in  identical  or  somewhat  similar  form, 
Qpon  the  original  hearing  or  in  connection  with  the  company's 
first  application  for  a  re-bearing:  For  the  most  part,  the  allega- 
tions of  the  present  petition  are  vague  and  insufficient  —  much 
more  indefinite  and  inadequate,  in  fact,  than  those  of  the  petition 
already  passed  on  adversely  by  the  Commission.  With  the  sole 
exception  of  conditions  claimed  to  have  arisen  by  reason  of  the 
European  war,  during  the  time  the  company  was  unsuccessfully 
litigating  instead  of  building  the  needed  extensions,  the  present 
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petition  avers  nothing  in  the  natare  of  definitely  Btated  facts 
which  the  Conuniasiim  has  not  fully  considered  at  the  time  the 
original  order  was  made  end  the  first  application  for  re-hearing 
denied.  In  fact,  as  to  any  matters  not  in  the  nature  of  facts 
arising  since  the  making  of  the  order,  the  Commission  would  not 
be  disposed  to  grant  a  re-hearing  at  this  time,  in  view  of  the  great 
need  for  these  extensions,  the  company's  persistent  and  successful 
policy  of  delay,  and  the  obvious  impropriety  of  this  Company's 
eflFort  "  to  pick  and  choose  "  —  to  use  the  Supreme  Court's  felici- 
tous phrase  —  "  serving  only  the  portions  of  the  territory  covered 
by  their  franchise  which  it  is  presently  profitable  for  them  to  serve 
and  restricting  the  development  of  the  remaining  portions  by 
leaving  their  inhabitants  in  discomfort  without  the  service  which 
they  alone  can  render."  Except  as  to  matters  which  have  arisen 
after  the  time  when  the  company  might  in  good  conscience  have 
complied  with  its  lawful  obligations,  the  companies  had  full  oppor- 
tunity to  present  before  the  Commission  any  available  proof  in 
support  of  the  allegations  which  they  now  so  perfunctorily  re-state. 
As  the  Supreme  Court  pointedly  said,  "  to  correct  this  disposition 
to  serve  where  it  is  profitable  and  to  neglect  where  it  is  not,  is 
one  of  the  important  purposes  for  which  these  administrative  com- 
missions, with  large  powers,  were  called  into  existence,  with  an 
organization  and  with  duties  which  peculiarly  fit  them  for  dealing 
with  problems  such  as  this  case  presents,"  and  I  am  of  the  opinion 
that  the  Commission  should  give  no  aid  to  an  effort  based  so 
palpably  on  a  desire  for  further  delay. 

The  lapse  of  more  than  three  years  and  a  half  from  the  incep- 
tion of  this  proceeding  finds  no  step  taken  by  the  company  to 
fulfill  what  the  Litest  courts  have  held  to  be  its  franchise  obliga- 
tions. None  of  that  delay  has  been  attributable  to  the  Commis- 
sion ;  the  matter  has  been  energetically  and  successfully  prosecuted 
by  the  Commission's  representatives  through  the  various  courts. 
But  if  we  assume  that  the  adequate  protection  of  the  company's 
right  of  resort  to  the  courts  made  necessary  the  lapse  of  all  the 
time  consumed  by  the  company's  effort  to  litigate  where  the  highest 
courts  of  the  State  and  Nation  unanimously  held  there  was  nothing 
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to  litigate,  the  fact  remains  tliat  the  matter  haa  now  eome  ^ain 
into  the  control  of  the  Commiaaion,  after  the  expiration  of  nearly 
three  years,  and  the  Commission  ought  now  to  see  to  it  that  the 
"  important  purpose  "  for  which  it  was  created  ia  fulfilled  as  to 
these  Douglaston  conaumers.  As  a  sheer  matter  of  bringing  about 
an  end  to  litigation,  aa  the  Supreme  Court  ruled  in  Knozville  ▼. 
Knoxville  Water  Co.,  212  U.  S,  1,  there  would  be  ample  warrant 
for  bringing  now  to  a  close  the  company's  effort  to  turn  judicial 
processes  into  a  hippodrome.  How  serions  is  this  aspect  of  the 
matter  ia  revealed  by  the  following  "  time-schedule  "  of  this  case: 

Spring  months,  1914,  Complaints  by  300  or  more  residents  of 
Douglaston,  Douglas  Manor,  Little  iN'eck,  etc,  that  the  company 
was  doing  nothing  to  fulfill  its  undoubted  franchise  obligations  to 
supply  them  with  gas. 

June  24,  1914.  Company  offered  in  writing  to  build  the 
extension  if  residents  would  advance  $10,000,  to  be  returned  on 
the  gas  consumed,  26  per  cent  of  the  gas  bills  to  be  returned  semi- 
annually  —  a  proposition  of  which  the  acceptance  would  have 
brought  the  completion  of  the  extension  and  the  repaymeat  of  the 
deposit  before  the  time  in  1918  when  the  Commission  can  possibly 
secure  gas  service  to  these  consumers,  despite  the  Commission's 
success  in  the  courts,  and  even  if  the  present  application  for  a 
re-hearing  is  denied. 

July  23,  1914.     The  Commissi(Ki  directs  a  public  hearing. 

July  29, 1914.  first  hearing  is  held  and  0<Hnmission  indicates 
its  purpose  to  obtain  an  early  outcome. 

October  6,  1914.    Hearings  before  the  Commission  closed. 

February  11,  1915.  Opinion  of  Commissioner  Maltbie  for  the 
granting  of  the  application  approved  by  the  CcHnmission. 

March  19,  1915.  Order  adopted,  directing  the  company  to 
begin  the  extension  not  later  than  April  30,  1916,  and  complete 
it  not  later  than  September  1,  191S. 

April  10,  1915.  Company  presents  a  petition  for  a  re-hearing, 
on  grounds  covering  nearly  all  of  those  indicated  in  the  present 
petition  for  a  re-hearing. 

April  27,  1915.  Application  for  a  re-hearing  denied  by  the 
Commission. 

Stam  Ddt.  Kept.— Vol.  16        Ig 
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April  30,  1915,  Company  obtains  a  writ  of  certiorari  from 
Jnfltice  Peter  A.  Hendriek  in  the  New  York  Coiinty  Supreme 
Court 

October  19,  1915.     Return  to  the  writ  of  certiorari  filed. 

February  16,  1916.  Certiorari  writ  argued  in  the  Appellate 
Diviaion  for  the  First  Department. 

March  3,  1916.  Decision  of  the  Appellate  DiTision,  sustaining 
the  writ  and  annulling  the  Commission's  order  of  March  19,  1915. 

March  16,  1916.  Appeal  1^  the  Commission  to  the  Court  of 
Appeals. 

May  23,  1916.     Appeal  argued  in  the  Court  of  Appeals. 

October  3,  1916.  Decision  of  the  Court  of  Appeals,  reversing 
the  determination  of  the  Appellate  Division  and  reinstating  and 
affimuDg  the  order  of  the  Commission. 

January  30,  1917.  Company  obtains  writ  of  error,  to  cany 
the  case  to  the  Supreme  Court  of  the  United  States. 

April  21,  1917.  Commission  moves  to  dismiss  writ  of  error  for 
lack  of  jurisdiction. 

June  4,  1917.  Supreme  Court  retains  motion  and  orders 
motion  and  case  for  hearing  on  summary  docket, 

November  6,  1917.  Case  argued  in  Supreme  Court  of  the 
United  States. 

December  10,  1917.  Unanimous  decision  of  the  Supreme 
Court,  affirming  the  action  of  the  New  York  Court  of  Appeals 
and  affirming  in  all  respects  the  order  of  the  ComnuBsion. 

January  1,  1918.  No  gas  yet  supplied  or  gas  mains' yet  laid, 
to  furnish  service  to  consumers  whom  the  highest  courts  of  the 
State  and  Nation  have  unanimously  held  were  entitled  to  receive 
it,  as  a  matter  of  the  company's  contract  obligations,  in  1914, 
before,  and  ever  since. 

January  4,  1918.  Company  again  applies  for  a  re-hearing  by 
the  Commission,  to  start  the  tread-mill  of  delay  and  litigation  all 
over  again,  even  after  the  courts  have  held  the  Commission  was 
right  in  denying  the  first  application  for  a  re-hearing. 

In  point  of  fact,  however,  the  denial  of  this  reapplication  for  a 
rehearing  may  be  placed  squarely  on  the  inadequacy  of  the  petition 


by  Google 


IIattke  of  New  Yobx  &  Quebns  Gas  Co.  275 

Publio  Service  Oomnisuon,  Fint  IMstriot  [Vol.  IS] 

to  warrant  reconsideration  of  matters  already  over-litigated.  As 
to  the  more  or  lees  nebulons  claims  as  to  conditions  which  the  com- 
pany says  have  arisen  during  the  period  it  has  failed  to  utilize 
its  opportunity  of  compliance  with  the  Commission's  order,  a 
petition  more  comprehensively  prepared  than  that  now  before  the 
Commission  might  be  conceived  to  present  some  very  serious  ques- 
tions of  law  and  policy  as  to  the  powers  and  duties  of  this  body. 
May  a  company  delay  for  years  to  do  a  diing  required  of  it  by 
its  franchises  and  a  specific  order  of  the  Commission,  and  gamble 
on  the  hazard  that  during  such  period  of  delay  the  cost  of  such 
compliance  will  become  less,  or  that  conditions  will  arise  which 
will  still  further  delay  compliance  ?  If  the  company  persistently 
and  flagrantly  seeks  delay,  is  it  to  be  excused  from  compliance 
altogether  because  meanwhile  costs  have  risen  and  compliance  now 
would  cost  more  than  at  the  time  of  the  making  of  the  order  !  If  it 
be  now  a  real  hardship  to  the  gas  company  to  comply  with  the  order 
of  the  Commission,  in  consequoice  of  general  conditions  affecting 
the  whole  nation  which  would  not  have  been  visited  upon  the 
company  if  it  had  performed  in  due  season  the  public  duty  which 
this  Commission  and  the  courts  have  declared  the  company  has 
been  ignoring  for  a  considerable  period  of  time,  shall  on  one  side 
the  company  be  absolved  from  the  consequences  of  its  own  delay 
and  indulged  in  continued  failure  to  perform  its  adjudicated  obli- 
gation, while,  on  the  other  side,  the  public  continues  to  suffer  the 
hardship  which  the  Supreme  Court  points  out  the  company  has 
long  inflicted  through  withholding  a  service  to  which  these  home- 
owners  have  been,  and  are,  indisputably  entitled  ?  Upon  whom, 
even  under  the  pres^Lt  trying  circumstances,  shall  be  visited  the 
consequences  of  the  company's  delay,  indifference  and  violation  of 
duty?  These  interrogations  I  do  not  find  it  necessary  to  decide 
in  disposing  of  this  application  for  a  rehearing.  There  is  nothing 
of  substance  set  out  in  this  petition  which  calls  for  further  taking 
of  testimony  c(mceming  the  proprie^  of  the  original  order.  The 
company  has  made  no  showing  of  facts  in  behalf  of  a  reconsidera- 
tion of  the  order  of  March  19,  1915.  Certain  matters  are  indi- 
cated in  the  petition  which,  if  sustained  by  facts,  might  lead  the 
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ComToissioD  to  the  view  that  a  company  which  had  accepted  the 
order  and  evinced  an  intent  to  comply  with  it  in  good  faith  might 
be  entitled  thereupon  to  an  extension  of  tima  Even  the  company's 
unconecionable  delay  and  its  flagrant  defiance  of  its  adjudicated 
obligations  will  not  lead  this  Conunission  to  seek  to  compel  its 
compliance  now  under  conditions  which  might  add  eventually  to 
the  expense-burdens  of  its  consumers.  And  of  course  no  Commis- 
sioner  would  try  to  compel  the  laying  of  gas  mains  at  a  time  when 
the  ground  is  frozen. 

I  accordingly  recommend  that  an  order,  in  the  form  submitted 
herewith,  be  adopted,  denying  the  company's  present  application 
for  a  re-hearing.  In  so  doing,  I  feel  that  the  Commission  should 
make  clear  its  willingness  and  purpose,  on  suitable  application 
by  the  company,  to  consider  any  facta  deemed  by  it  to  warrant 
any  needed  extensions  of  time  to  begin  or  complete  an  intended 
compliance  with  the  company's  franchise  obligations  as  directed 
by  the  Commission's  order.  If  the  company  now  makes  known 
its  desire  and  purpose,  Beasonably  and  in  good  faith,  to  do  what 
it  should  in  conscience  have  done  long  ago,  and  presents  to  the 
Commission  any  facts  by  virtue  of  which  it  believes  its  time  should 
reasonably  be  extended,  the  Commission  will  consider  such  a 
request  for  extension,  in  the  light  of  whatever  facts  Hoarding 
material-supply,  labor  shortage,  war-time  financing,  and  the  like, 
as  are  brought  to  its  attention  upon  such  applicaticm.  Despite 
the  long  delay  which  has  already  taken  place,  and  despite  the 
fact  that  the  company  has  only  itsdf  to  blame  for  what  it  says 
is  its  present  plight  regarding  prospective  cost  of  compliance,  I  am 
sure  that  there  is  no  disposition  on  the  part  of  the  Commission  to 
fail  to  realize  that  current  conditions  call  for  less  than  usual 
rigidity  as  to  dates  within  which  construction  work  will  be  done, 
and  any  requests  for  time  reasonably  required  will  be  considered 
on  their  merits. 

I  recommend  the  adoption  of  an  order  denying  the  application 
for  a  rehearing,  nnd  also  an  order  fixing  new  dates  for  the  begin- 
ning and  completion  of  performance,  the  dates  fixed  by  the  order 
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of  March  19,  1915,  having  expired  while  the  matter  was  in  the 
courts.  The  fixation  of  new  dates  ia  of  course  without  prejudice 
to  such  an  application  by  the  company  as  I  have  indicated,  if  it 
deems  the  facts  to  warrant  an  extension  beyond  the  dates  now  filed. 


In  the  Matter  of  the  Application  of  the  Crrr  of  New  Yobk  for  a 
Determination  as  to  the  Manner  in  which  East  Two  Hundred 
and  Thirty-eighth  Street  between  Webster  Avenue  and  Bullard 
Avenue  shall  be  Carried  Across  the  Tracks  of  the  New  York 
and  Harlem  Railroad  Company,  Leased  to  and  Operated  by 
The  New  York  Central  Railroad  Company,  and  the  Tracks  of 
The  New  York,  New  Haven  and  Hartford  Railroad  Company 

Case  No.  22S8 

(Public  Service  OommlMion,  First  DUtrict,  Februar;  4,  1918) 

The  itatntorf  prorldotu  do  set  nuke  any  diaUnctloB  wliatevn  Iwtwon  fh* 
mnatmctloii  of  a  lunr  itiMt  tcrau  ■  nfliood  whari  a  crosiliii  at  sr^de 
Ii  poHible  <a  practicable  and  tlie  coutnction  of  a  new  itnet  wher«  ncli 
«  CTMslax  at  grade  li  not  pouible  or  practicable. 

nte  oiklf  queetion  submitted  to  the  CommiBsion  at  this  time  is  as  to 
idiether  the  proposed  contiDiution  of  East  Two  Hundred  and  llirtf- 
eightb  street,  from  Bullard  avenue  to  Webster  avenue,  in  the  borough  of 
The  Bronx,  New  York  city,  shall  be  carried  across  the  tracks  of  the  New 
York,  New  Haven  and  Hartford  Railroad  Company  and  the  tracks  of 
the  New  York  and  Harlem  Railroad  Company  (leased  to  Mid  operated  by 
the  Kew  York  Central  Eailroad  Company)  over  or  under  said  railroads 
or  at  grade.  In  case  the  Conunission  decides  upon  an  overhead  crossing 
the  material  of  ths  bridge  or  itnicture  by  means  of  which  such  street  or 
new  portion  of  a  street  shall  be  carried  across  such  railroad  and  the 
approaches  thereto  shall  be  determined  by  the  Commission.  The  rail- 
road company,  however,  qneationfl  the  Jurisdiction  of  the  Commission. 
Section  90  of  the  Railroad  Law  provides,  among  other  things,  that  the 
Public  Service  Commission  is  authorized  and  required,  in  the  matter  of 
the  construction  of  a  new  street  extension,  to  determine  whether  such 
itr«st  or  new  portion  of  a  street  shall  be  constructed  over  or  under  the 
railroad  or  at  grade.  The  Grade  Crossing  Act  of  18S7  (chapter  764) 
provided  a  complete  scheme  as  to  crossings,  whether  the  tracks  of  the 
railroad  cross  streets  already  laid  out  or  streets  newly  laid  out,  opened 
or  extended  across  the  tracks  of  a  railroad  already  in  existence,  or  the 
change  in  the  grade  of  an  existing  crossing,  and  commits  the  regulation 
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of  the  manner  of  making  and  ccniatructlng  uich  croadng  to  the  Railroad 
ConuniHsionera,  vlio  are  given  authority  in  the  premises. 

Beld,  that  the  challenge  by  the  railroad  compaaj  of  the  CommiBsion's 
jurisdiction  cannot  be  sustained  and  tliat  the  statute  directing  application 
to  be  made  to  the  Commission  for  a  determination  as  to  the  manner 
of  croflBing  is  all-inclusive  in  its  terms  and  admits  of  no  exception.  The 
Commission  is  virtually  enjoined  by  the  statute  from  delaying  a  decision 
in  tiiis  proceeding,  to  afford  intereated  parties  an  opportunity  to  recon- 
sider the  bearings  of  the  construction  of  the  bridge  at  Two  Hundred  and 
Thirty-eighth  street  upon  the  situation  at  East  Two  Hundred  and  Forty 
first  street  The  application  of  the  city  for  an  order  granting  and  setting 
forth  the  determination  of  the  matter  provided  for  In  the  statute  made, 
after  which  the  city  may  take  up  and  consummate  with  the  railroad 
company  any  contract  or  agreement  it  sees  fit  with  respect  to  these 
crossings,  in  lieu  of  a  contlnuanoe  of  work  merely  under  the  order  now 
authorised.  Such  an  agreement  between  the  companies  and  the  city  would 
enable  many  readjuatments  of  undoubted  public  advantage  to  be  accom- 
plished.   Order  made  embodying  the  conclusions  set  forth  In  the  opinltm. 

HcBBEix,  CommiBsioner. —  Application  has  been  made  by  the 
city  of  New  York,  under  section  90  of  the  Kailroad  Law,  for  a 
determination  by  this  Commission  ta  to  whether  the  proposed  con- 
tinuation of  East  Two  Hundred  and  Thirty-eighth  street  from  Bui- 
lard  avenue  to  Webster  avenue  in  the  borough  of  The  Bronx,  city  of 
"New  York,  shall  be  carried  across  the  tracks  of  the  New  York,  New 
Haven  and  Hartford  Railroad  Company,  and  the  tracks  of  the 
New  York  and  Harlem  Railroad  Company  (teased  to  and  operated 
by  the  New  York  Central  Railroad  Company)  shall  be  over,  or 
under,  said  railroads,  or  at  grada  The  determination  of  this 
question  is  the  only  one  submitted  to  this  Commissicm  at  this 
time.  The  statute  further  directs  that  in  case  the  Commission  de- 
cides that  an  overhead  crossing  shall  be  established,  it  shall  then 
"determine  the  height,  length  and  material  of  the  bridge  or 
structure,  by  means  of  which  such  street  or  new  portion  of  a  street 
shall  be  carried  across  such  railroad,  and  the  length,  character, 
and  grade  of  the  approaches  thereto."  The  jurisdiction  of  this 
Commission,  however,  has  been  challenged  by  the  railroad  com- 
panies, and  will  be  adverted  to  hereafter. 

The  city  has  been  made  by  the  L^slature  the  sole  judge  of  the 
necessity  of  the  proposed  crossing  (People  ex  rel.  Ithaca  v.  Dela- 
ware, Lackawanna  &  Western  R.  R  Co.,  11  App.  Div.  280 ;  Matter 
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of  Boaid  of  Public  Worka  of  Kome,  5  P.  S.  C.  R.  2d  Diat  N.  Y. 
S36),  aad  its  determination  as  to  such  necessity  ie  appealable  to 
the  Appellate  Division.  Matter  of  Delevan  Avenue,  167  N.  Y. 
266.  The  Commission's  function  with  reference  to  the  construc- 
tion of  the  street  across  the  tracks  is  limited  to  the  exercise  of  the 
powers  vested  in  it  by  the  statutory  provisions  contained  in  the 
liailroad  Law,  and  any  review  of  the  municipality's  determina- 
tion as  to  the  necessity  of  opening  the  street  across  the  railroad 
is  not  within  the  delegated  powers  of  the  Commission.  Upon  that 
question,  the  Commission  is  bound  by  the  city's  action. 

Section  90  of  the  Railroad  Law,  under  which  this  proceeding 
was  brought  by  the  city  of  New  York,  provides  among  other  things 
that  before  or  in  connection  with  affording  the  legal  basis  for  the 
construction  of  a  street  across  a  railroad : 

1.  When  a  new  street  or  new  portion  of  a  street  is  to  be  con- 
structed across  a  steam  surface  railroad,  such  street  or  new  portion 
of  such  street  shall  pass  over  or  under  such  railroad  or  at  grade, 
according  as  the  Public  Service  Commission  shall  determine  and 
direct 

2.  If  the  municipality  desires  to  construct  a  new  street  or  new 
portion  of  a  street  across  a  railroad,  notice  of  its  intention  to  lay 
out  fludi  street  or  new  portion  of  a  street  across  the  railroad  shall 
be  given  to  the  railroad  company  by  the  municipal  corporation  at 
least  fifteen  days  prior  to  the  making  of  the  order  laying  out  such 
street  or  new  portion  of  a  street,  by  service  personally  on  the  presi- 
dent or  vice-president  of  the  railroad  corporation  or  any  general 
officer  thereof. 

3.  If  the  municipal  corporation  determines  such  street  or  new 
portion  of  street  to  be  necessary,  the  municipal  corporation  is  then 
to  apply  to  the  Public  Service  Commission  before  any  further  jfro- 
ceedings  are  taken  to  determine  whether  such  street  or  new  portion 
of  a  street  shall  pass  over  or  under  such  railroad  or  at  grade. 

4.  After  such  hearing,  the  Public  Service  Commission  is  author- 
ized and  required  to  determine  whether  such  street  or  new  portion 
of  a  street  shall  be  constructed  over  or  under  the  railroad  or  at 
grade. 
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6.  If  the  Commission  determines  that  such  street  or  new  portion 
of  a  street  shall  be  carried  across  such  railroad  above  grade,  then 
the  Commission  is  to  determine  the  height,  the  length,  and  the 
material,  of  the  bridge  or  structure  by  means  of  which  auch  street 
or  new  portion  of  a  street  shall  be  carried  across  such  railroad,  and 
the  length,  character  and  grades  of  the  approaches  thereto. 

6.  The  decision  of  the  Commission  rendered  in  any  proceeding 
under  this  statute  is  mandatorily  required  to  be  eommunieated 
within  twenty  days  after  final  hearing,  to  all  parties  to  whom  notice 
of  hearing  in  such  proceeding  was  given  ot  who  appeared  at  such 
hearing  by  counsel  or  in  persoo. 

7.  The  city  is  thereupon  to  proceed  to  acquiTe  any  necessary 
rights,  and  when  that  has  been  done  by  the  city,  the  company  is  to 
construct  the  bridge  or  viaduct  If  there  is  nothing  done,  the  Com- 
mission i^  empowered  to  institute  mandamus  proceedings  to  compel 
action. 

All  the  requirements  of  the  statute  relating  to  the  proceedings 
under  consideration  have  been  complied  with. 

JuStSDICTION  OF  THB  CoMMIBBIOK 

At  the  place  where  the  railroads  would  be  crossed  by  the  pro- 
posed highway,  the  tracks  lie  in  a  deep  depression  that  has  many 
of  the  aspects  of  a  valley,  and  is,  in  fact,  the  extension  of  the 
valley  of  the  Bronx  through  which  the  river  of  that  name  flows. 
The  extension  of  the  proposed  highway  across  the  tracks  of  the 
Tftilroad  companies  at  this  point  would  be  practicable  only  1^  the 
erection  of  a  bridge  about  35  feet  above  the  level  of  the  railroad 
tracks.  The  prevailing  topographical  situation  must  largely  con- 
trol the  determination  of  the  Commission  as  to  whether  the  cross- 
ing  shall  be  under  or  over  the  tracks.  The  width  of  the  vall^  to 
he  spanned,  if  a  bridge  is  constructed,  is  approximately  2,000 
feet.  It  is  contended  by  the  New  York  Central  Kailroad  Company 
that  the  Commission  is  without  jurisdiction  in  this  matter,  upcHi 
the  ground  that  the  purpose  of  the  enactment  of  the  provisions  of 
the  Kailroad  Law  known  as  the  "  Grade  Crossing  Act "  was  to 
avoid  or  terminate,  so  far  as  practicable,  the  crossing  of  railroad 
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tracks  by  public  bighwaja  at  grade;  that  a  proceeding  under  the 
Kailroad  Law  for  a  determination  as  to  the  manner  in  which  a 
new  street  or  highway  shall  he  carried  across  the  railroad  tracks  is 
authorized  by  the  statute  only  in  cases  where  the  construction  of 
a  crossing  of  an  existing  railroad  track  by  a  new  street  or  highway 
at  grade  is  possible  or  practicable ;  that  there  can  be  no  sanction  of 
a  crossing  above  grade  where  the  circumstances  are  such  that  a 
crossing  at  grade  could  hardly  he  accomplished  as  an  engineering 
matter,  leaying  out  the  factors  of  safety;  and  that  accordingly  the 
construction  of  the  Two  Hundred  and  Thirty-eighth  street  bridge 
cannot  be  said  to  he  necessitated  for  the  purpose  of  avoiding  or 
eliminating  a  grade  crossing.  It  must  be  admitted  that  this  pro- 
posed extensicHi  over  the  railroad  tracks  would  have  been  made 
even  if  the  tracks  were  not  there,  hut  the  fact  that  they  are  there, 
and  that  the  street  must  he  ^tended  either  over  or  under  grade, 
imposes  the  duty  on  this  Commission  of  deciding  which  way  it 
shall  be  extended,  and  of  determining  the  other  features  specified 
in  the  statutes. 

Urged  as  legal  objections  as  to  the  Commission's  jurisdiction 
and  the  order  now  asked  for,  I  am  unable  to  feel  that  the  com- 
pany's contentions  are  well  maintained ;  their  bearing  is  only  upon 
the  equities  of  the  situation  and  the  eventual  apportionment  of 
the  expense.  These  equities  will  doubtless  be  considered  in 
another  proceeding  when  the  proper  adjustment  will  be  effected. 
Literally,  the  statutory  provisions  do  not  make  any  distinction 
whatever  between  the  construction  of  a  new  street  across  a  rail- 
road where  a  crossing  at  grade  is  possible  or  practicable  and  the 
construction  of  a  new  street  across  a  railroad  track  where  a 
crossing  at  grade  is  not  possible -or  practicable.  Section  90  of 
the  Bailroad  Law  applies  to  a  new  street  or  new  portion  of  street 
thereafter  to  be  constructed  across  a  steam  surface  railroad,  with- 
out qualification  or  exception,  on  account  of  the  grade  at  which 
the  extended  hi^way  can  be  carried  across  the  railroad  tracks. 
The  contention  of  the  New  York  Central  Railroad  Company  can- 
not possibly  be  sustained  by  any  express  exception  to  he  found  in 
the  statute  embracing  a  case  such  as  the  present  one,  but  if  at 
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all  tenable  must  be  founded  on  an  interpretation  of  tbe  meaning 
and  intent  of  the  statute  which  would  exclude  the  present  case 
from  the  purview  of  its  proviaiona. 

Sections  88-99  of  the  Railroad  Law,  being  chapter  481  of  the 
Laws  of  1910,  which  regulate  crossings  of  railroads  with  streets 
and  crossings  of  railroads  with  other  railroads  or  street  railroads, 
are  a  re-enactment,  with  various  changes,  of  the  provisions  of 
chapter  754  of  the  Laws  of  1897,  entitled  "An  Act  to  amend  the 
railroad  law  and  the  act  amendatory  thereof,  relative  to  grade 
crossings."  Chapter  764  of  the  Laws  of  1897,  amended  the  Rail- 
road Law  aa  enacted  by  chapter  565  of  the  Laws  of  1890,  by 
adding  thereto  sections  60-69,  relative  to  grade  crossings,  which 
correspond  generally  to  sections  89-98  of  the  present  Railroad 
Law. 

Prior  to  the  enactment  of  chapter  754  of  the  Laws  of  1897, 
the  extension  of  streets  across  railroad  tracks  was  regulated  by 
chapter  62  of  the  Laws  of  1853  entitled  "An  Act  to  regulate  the 
construction  of  roads  and  streets  across  railroad  tracks."  By 
chapter  63  of  the  Laws  of  1853,  it  was  declared  to  be  lawful  for 
municipal  authorities  to  lay  out  a  street  or  highway  across  the 
tracks  of  any  railroad,  "  without  compensation  to  the  corporation 
owning  such  railroad,"  upon  thirty  days'  notice  to  certain  officers 
of  the  corporation,  and  it  then  became  the  duty  of  the  railroad 
corporation  "  to  cause  the  said  street  or  highway  to  be  taken 
across  their  track,  as  shall  be  most  convenient  and  useful  for 
public  travel,  and  to  cause  all  necessary  embankments,  excavation 
and  other  work  to  be  done  on  their  road  for  that  purpose."  A 
penalty  of  twenty  dollars  was  imposed  for  every  day's  n^lect, 
after  the  lapse  of  thirty  days,  to  cause  the  necessary  work  to  be 
done  and  completed.  Up  to  July  1,  1897,  when  chapter  754  of  the 
Laws  of  1897  became  effective,  it  was  left  solely  to  the  discretion 
of  the  railroad  company  to  determine  the  manner  and  method  of 
carrying  a  street  or  highway  across  its  tracks  "  as  shall  be  most 
convenient  and  iiseful  for  public  travel." 

By  chapter  754  of  the  Laws  of  1897,  a  new  State  policy  with 
regard  to  crossings  of  railroads  was  enunciated,  and  a  radical  change 
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was  made  in  the  procedure  by  which  highways  were  to  be  carried 
across  railroad  tracks.  As  applied  to  street  extensions  across  rail- 
roads it  fixed  a  rule  of  apportionment  of  coat  and  responsibility  for 
performing  the  work  of  coustmction  and  acquiring  necessary  prop- 
erty rights.  Most  significantly,  however,  it  removed  from  the  dis- 
cretion both  of  the  railroad  and  the  city  the  manner  and  method 
of  construction,  and  vested  the  judgment  thereof  in  an  independent 
administrative  tribunal.  The  Grade  Crossing  Act  of  1897  was 
construed  by  the  Court  of  Appeals,  with  particular  reference  to  the 
extension  of  streets  across  railroads,  in  People  ex  rel.  Niagara 
Falls  V.  N.  T.  C.  &  H.  R.  R  R  Co.  (1899),  158  N.  Y.  410,  where 
Parker,  Ch.  J.,  said  (pp.  413,  414)  :  "  The  latter  Kct  (Ch.  754,  L. 
1897)  radically  altered  the  procedure  by  which  highways  are  to 
be  carried  across  railroad  tracks,  a  change  of  procedure  made 
necessary  by  the  radical  change  in  the  public  policy  of  the  State 
looking  towards  the  ultimate  abolition  of  the  crossing  of  highways 
at  grade  by  the  tracks  of  steam  railroads.  It  provides  a  complete 
scheme  as  to  crossings,  whether  the  tracks  of  the  railroad  cross 
streets  already  laid  out  or  streets  newly  laid  out,  opened  or  ex- 
fended  across  the  tracks  of  a  railroad  already  in  existence,  or 
the  change  in  the  grade  of  an  existing  crossing,  and  commits  the 
regulation  of  the  manner  of  making  and  constructing  such  cross- 
ing to  the  railroad  commissioners,  who  are  given  authority  ta 
determine  whether  a  given  street,  avenue  or  highway  shall  pasn 
over  or  under  a  railroad,  or  at  grade.  A  municipality  may  desire 
that  it  be  so  taken,  to  save  expense  to  itself  or  for  some  other 
reason,'  but  the  power  to  determine  whether  its  wish  shall  be 
given  effect  has,  since  the  Ist  day  of  July,  1897,  been  committed 
to  the  judgment  of  the  railroad  commissioners.  *  *  *  The  act 
of  1853  was  repealed  by  that  of  1897,  and  therefore,  since  the  let 
day  of  July  of  that  year  the  procedure  provided  by  the  latter  act 
must  be  resorted  to  in  all  attempts  to  take  a  street  across  the  tracks 
of  a  steam  railroad  —  a  procedure  that  requires,  in  the  first 
instance,  a  determination  by  the  railroad  commissioners  whether 
the  street  shall  pass  under  or  over  the  tracks  of  such  a  corporation, 
or  at  grade." 
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Mr.  Justice  Herrick  holds  to  the  same  effect  in  Matter  of  Vil- 
lage of  Waverly,  35  App.  Div.  38  (1898). 

In  People  ex  rel.  City  of  Niagara  Falls  v.  New  York  Central 
&  Hudson  River  Railroad  Co.,  62  N.  Y.  Supp.  234  (1898),  the 
Appellate  Division,  speaking  particularly  of  the  street  extension 
provision  of  the  Railroad  Law,  said,  per  Hardin,  F.  J.  (p.  235) : 
"Apparently  the  statute  inaugurated  a  system  by  which  the  rail- 
road commissioners  were  to  be  consulted  and  to  determine  the 
manner  of  crossing  steam  roads  from  and  after  the  act  took  effect" 

Such  a  vital  prerequisite  to  the  efEective  laying  out  of  a  highway 
is  the  determinaticm  by  the  Commission  of  the  relative  grades  of 
the  highway  and  the  railroad  which  it  is  proposed  to  cross,  that 
after  a  municipality  has  laid  out  a  street  across  a  railroad,  it  can 
take  no  further  proceedings  whatever  until  it  has  obtained  the 
determination  of  the  Public  Service  Commiesicm  as  to  the  man- 
ner of  crossing.  In  Matter  of  City  of  New  York  (West  134th 
Street)  204  N.  Y.  46B  (1912),  the  Court  of  Appeals,  per  Haight, 
J.j  said  (p.  469):  "It  will  be  observed  that,  under  the  pro- 
visions of  this  statute,  after  a  municipal  corporation  determines 
a  street,  avenue,  or  highway  to  be  necessary  '  it  diall  then  apply 
to  the  board  of  railroad  commissioners  before  any  further  pro- 
ceedings are  taken,  to  determine  whether  such  a  street,  avenue  or 
highway  shall  pass  over  or  under  such  railroad  or  at  grade/  It 
is  difBcult  to  conceive  of  language  that  would  more  clearly  indi- 
cate the  legislative  intent  than  that  above  expressed,  '  before  any 
further  proceedings  are  taken.'  What  proceedings?  Any  pro- 
ceedings ;  and  yet  the  Appellate  Division  has  reached  the  conclu- 
sion that  this  statute  does  not  mean  further  proceedings  to  acquire 
the  title  to  the  land.  In  this  conclusion  we  think  that  the  learned 
Appellate  Division  erred." 

The  determination  of  the  grade  of  crossing  is  I^  no  possibility 
left  either  to  the  municipality,  the  railroad  company,  or  both. 
The  mere  fact  that  the  municipality  and  the  railroad  company 
have  agreed  upon  crossing  of  a  railroad  by  an  overhead  bridge 
and  the  apportionment  of  the  cost  of  construction,  and  have 
thereby  avoided  any  question  of  dangers  by  a  grade  crossing, 
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does  not  obviate  the  necessity  of  making  application  to  the  Com- 
mission, SB  wae  held  in  Bru^  v.  N.  Y.,  N.  H.  &  H.  R.  R.  Co., 
218  N.  T.  264  (1916),  the  court,  per  WiUard  Bartlett,  Ch.  J., 
saying  (p.  268) :  "  The  omission  to  take  the  steps  prescribed  by 
the  statute  in  this  respect,  rendered  the  opening  of  this  new  por- 
tico of  Baychester  avenue  unlawful  and  as  the  construction  of 
the  bridge  and  its  approaches  was  an  integral  part  of  such 
opening  their  erection  was  also  unlawful.  It  matters  not  that 
the  railroad  company  and  the  municipal  authorities  had  come  to 
an  af^reement  between  themselTes  as  to  the  manner  in  which  the 
new  portion  of  Baychester  avenue  should  be  opened  and  tbe 
crossing  effected.  Th^  could  not  substitute  their  determination 
for  that  of  the  official  body  to  whom  the  law  had  commiited  the 
decision  of  aU  questions  as  to  the  manner  or  method  of  carrying 
a  new  portion  of  a  street  a-eross  a  steam  surface  railroad." 

Careful  inspecttion  of  the  physical  conditions  prevailing  on  the 
line  of  the  proposed  extension  of  Two  Hundred  and  Thirty- 
eighth  street  compels  the  adoption  of  the  overhead  crossing.  Any 
other  disposition  would  be  impossiUe  of  consideration.  The  fact, 
however,  does  not  release  the  Commission  from  its  duty  to  deter- 
mine how  the  proposed  extension  shall  be  made.  This  was 
expressly  determined  in  Matter  of  Town  Board  of  Koyalton 
(1910),  138  App.  Div.  412. 

The  railroad  company's  counsel,  in  his  brief,  quotes  from 
Albany  Northern  R.  K.  Co.  v.  Brownell,  24  N.  T.  845,  350,  and 
from  City  of  S.  T.  v.  N.  T.  &  Harlem  R.  R.  Co.,  N.  T,  L.  J. 
Jan.  22,  1917;  affd.,  App.  Div.  (not  yet  reported)  to  the  effect 
that  the  disturbance  of  the  surface  of  the  ground,  which  had  ren- 
dered necessary  the  work  of  making  excavations  or  embankments 
for  taking  the  highway  across  the  railroad,  was  effected  by  the 
railroad  itself,  and  there  was,  therefore,  nothing  unlawful  in 
obliging  the  railroad  company  to  perform  the  work,  and  it  was 
the  presence  and  use  of  railroad  tracks  that  made  an  elevated 
highway  necessary,  and,  therefore,  it  was  proper  to  require  the 
railroad  company  to  bear  a  part  of  the  expense  of  constructing 
the  highway  under  the  provisions  of  the  Railroad  Law. 
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These  quotations  do  not  negative  the  applicability  of  the  preseit 
statutory  provisions  to  the  instant  cas&  It  is  to  be  observed  that 
the  present  statute  does  not  stop,  in  providing  for  the  protection 
of  the  public,  at  merely  removing  from  the  discretiCMi  of  the  city 
or  the  railroad  company  and  vesting  in  the  commiasion  the  detei^ 
mination  of  the  grade  of  the  crossing  of  a  railroad  by  a  hi^way, 
but  requires  the  Commission,  in  case  it  determines  upon  an  over- 
head crossing,  also  to  "  determine  the  height,  the  length,  and  the 
material  of  the  bridge  or  structure  by  means  erf  which  such  street 
or  new  portion  of  a  street  shall  be  carried  across  such  railroad, 
and  the  length,  character  and  grade  of  the  approaches  thereto," 
and  the  Commission  has  a  continuing  duty  in  supervising  the 
work  of  construction,  approving  the  plans  therefor,  letting  con- 
tracts and  passing  upon  the  completed  work.  The  State's  concern 
in  the  public  safety  is  materially  involved  in  the  additional  mat- 
ters as  to  which  the  Commisaicsi  is  required  in  the  proceeding 
before  it  to  make  a  determination.  And  the  details  thus  to  be 
determined  by  the  Ccaumission  are  essentially  related  to  railroad 
operation,  which  involves  the  safety  of  those  using  the  railroad. 
In  C.  &  N.  W.  Ry.  Co.  v.  Chicago,  140  lU.  309 ;  29  N.  E.  Rep. 
1109,  the  court  said:  "  It  is  proper  that  the  portion  of  the  street 
or  highway  which  is  within  the  limits  of  the  railroad  right  of  way 
should  be  iMustructed  by  the  railroad  company  and  maintained  by 
it,  because  of  the  dangers  attending  the  operation  of  its  road.  It 
should  control  the  making  and  repairing  of  the  crossing  for  tho 
protection  of  those  passing  along  the  street  and  of  those  riding 
on  the  cars." 

Counsel  for  the  railroad  company  has  cited  in  support  of  the 
point  raised  by  him  further  cases  decided  in  other  State  jurisdic- 
tions. People  V.  Lake  Shore  &  Michigan  Southern  Ry.  Ca,  5;' 
Mich.  277,  17  N.  W.  Rep.  841 ;  Gage  v.  Township  of  Pittsfield, 
79  id.  687;  State  v.  Chicago  B.  &  Q.  R.  Co.,  45  id.  469.  I  have 
examined  these  cases,  and  do  not  find  them  to  weigh  against  my 
conclusion  that  the  New  York  statute  applies  to  the  Two  Hun- 
dred and  Thirty-eighth  street  extension.  It  is  not  necessary  to 
review  these  cases  in  detail,  but  extensions  of  the  disjointed 
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ezcerpta  quoted  from  some  of  them  disclose  a  differeot  meaning 
and  effect  from  that  ascribed  to  them.  The  cases  do  not,  in  my 
opinion,  support  the  propositions  indicated  by  the  brief  excerpts. 
A  comprehoisive  discussion  of  the  judicial  precedents  and  thp 
eootentiotia  points  raised  in  eases  involving  the  respective  obliga- 
tions and  rights  of  the  railroads  and  public  authorities  in  grade 
crossing  problems  is  ccmtained  in  the  opinion  of  the  Minnesota 
Supreme  Court  in  State  ex  re!.  City  of  Minneapolis  v.  St  Paul 
M.  &  M.  Ry.  Co.  (1906),  108  N.  W.  Rep.  261,  cited  by  counsel 
for  the  New  York  Central  Railroad  Company,  in  which  the 
court  pertinently  said  (p.  266):  "6.  Counsel  for  defendants 
attnnpted  to  distingui^  many  of  the  cases  cited  as  supporting  the 
contention  of  the  relator,  on  the  ground  that  tliey  involved  grade 
crossings  only.  The  cases  cited  from  Tennessee,  Indiana,  and 
Mississippi  involved  the  construction  of  bridges  over  the  tracks 
of  the  railroad  company,  but  as  urged  by  counsel  the  other  cases 
concerned  only  grade  crossings.  But  there  can  be  no  difference 
on  principle  in  so  far  as  an  exercise  of  police  power  is  concerned, 
between  a  grade  crossing  and  a  bridge  over  the  tracks.  The  differ- 
ence between  the  two  is  one  of  degree,  relating  solely  to  the  matter 
of  expense.  But  the  expense  incident  to  a  compliance  with  police 
regulations  is  not  an  element  of  consideration,  except,  perhaps, 
where  arbitrary  and  unreasonable,  or  resulting  in  a  practical 
confiscation  of  property.  Cases  where  wie  railroad  crosses  another 
have  no  application,  because  both  stand  on  an  equally  respecting 
rights  and  obligation?,  while  in  cases  like  that  at  bar  the  rights 
of  the  public  are  superior." 

I  am  of  the  opinion  that  the  challenge  by  the  railroad  com- 
pany of  the  Commission's  jurisdiction  cannot  be  sustained.  The 
statute  directing  application  to  be  made  to  the  Commission  for 
a  determination  of  the  manner  of  crossing,  as  construed  by  the 
courts,  is  all-inclusive  in  its  terms  and  admits  of  no  exception. 
Both  the  language  of  the  statute  and  the  judicial  decisions  thereon 
disclose  a  legislative  intent  to  require  application  to  be  made  to 
die  Public  Service  Commission  for  a  determination  ns  to  the 
manner  of  crossing  in  every  case  where  a  new  street  is  to  be  con- 
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structed  acroBS  a  railroad.  The  effect  of  such  a  holding  as  is 
urged  by  the  New  York  Central  Bailroad  Company  would  be  to 
make  the  city,  in  carrying  a  street  across  a  railroad,  the  judge  as 
to  whether  an  application  should  be  made  to  the  Commission  or 
not,  and  as  to  the  character  and  kind  of  the  constructtcm  of  a 
highway  bridge  over  a  railroad.  The  policy  declared  by  the  law 
was  to  make  the  Commission  the  sole  judge,  subject  to  appeal  to 
the  Appellate  Division  of  the  Supreme  Court,  of  what  shall  be 
done  in  every  case  where  a  street  is  to  be  carried  across  a  rail- 
road. The  fact  that  in  the  present  case  the  evidence  leads  irre- 
sistibly to  the  conclusion  that  one  treatment  is  possibly  makes  no 
difference. 

Appobtionmint  of  Expense 
The  further  contrition  is  made  that  even  if  the  Commission 
has  jurisdiction,  jet  in  view  of  the  fact  that  the  railroad  tracks 
occupy  only  a  part  of  the  space  between  the  bluffs,  it  should  now 
he  determined  that  there  can  be  charged  to  the  "  elimination 
account,"  and  apportioned  in  accordance  with  the  provisions  of 
the  Railroad  Law,  only  the  coat  of  spanning  the  rights  of  way  of 
the  railroad  company.  The  considerations  which  the  railroad 
company  ui^ee  as  having  the  force  of  l^al  rule  have  in  fact  a 
degree  of  merit,  in  connection  with  the  apportionment  of  the 
expense.  I  can  see  considerable  merit  in  the  railroad  company's 
contentions  on  the  equities,  however  unsupported  they  are,  when 
urged  as  objections  to  the  Commission's  jurisdiction. 

The  question  of  apportioning  the  expense  need  not  be  passed 
upon  at  this  time  but  is  to  be  left  to  be  determined  on  the  account- 
ing which  must  be  had  after  the  work  is  done,  or  at  an  inter- 
mediate stage  of  actual  construction.  Bailroad  Law,  §  94. 
These  elements  will  then  be  considered.  It  is  further  submitted 
that  even  should  the  Commission  now  undertake  to  apportion 
the  relative  expense  to  be  assumed  by  the  railroad  companies 
and  the  city,  that  such  attempted  determination  would  not  be 
conclusive  or  binding  upon  all  the  interests  involved.  The  present 
decision  of  the  Commission  does  not  carry  with  it  any  impliea- 
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tion  adverse  to  the  contention  presented  by  the  railroad  com- 
panies, that  the  cost  of  constructing  the  portions  of  the  bridge 
exterior  to  the  railroad  right  of  way  lines  must  be  borne  wholly 
by  the  city  of  New  York,  but  holds  merely  that  the  question  is 
one  to  be  determined  upon  an  accounting. 

Detekmihation  of  Details  of  Bbidoe 
It  was  BU^eated,  upon  the  hearing,  by  the  engineer  repre- 
senting the  president  of  the  borough  of  The  Bronx,  that  at  this 
stage  of  the  proceeding  the  Commission  should  not  determine 
the  details  of  the  bridge  and  approaches.  For  a  decision  of  the 
application  here  made,  the  statute  requires  the  Commission  to 
determine  the  height,  the  length  and  material  of  the  bridge,  and 
the  length,  character  and  grades  of  the  approaches,  and  the 
decision  would  be  incomplete  without  such  a  detenninatiou. 
Matter  of  Town  of  Eoyalton,  138  App.  Div.  412,  414. 

East  241bt  Stbebt  Viaddct 
Consideration  of  the  proceedings  in  relation  to  the  Two  Hun- 
dred and  Forty-first  street  viaduct  has  no  bearing  upon  the  duty 
imposed  upon  the  Commission  hy  the  law  in  connecticm  with 
consideration  of  the  proposed  extension  of  Two  Hundred  and 
Thirty-eighth  street.  It  may,  however,  be  profitable  at  this  point 
to  call  attention  to  the  disposition  made  of  the  Two  Hundred  and 
For^-first  street  matter,  as  set  forth  in  the  following  excerpt  of 
the  opinion  appearing  in  8  P.  S.  C.  R.  1st  Dist.  N.  Y.  123,  127  — 
May  14,  1917:  "It  in  nowise  appeared  that  through  action  c^ 
the  State  Legislature  and  the  city  authorities,  the  facts  of  the 
situation  had  been  changed  or  the  Commission  placed  in  position 
to  bring  about  l^  order  such  an  outcome  as  the  petitioners  desired. 
East  Two  Himdred  and  Thirty-eighth  street  has  not  yet  been 
opened  by  the  city  authorities  as  a  street  over  the  railroad  tracks; 
half  of  the  pdrtion  of  East  Two  Hundred  and  Thirty-eighth  street 
west  of  the  tracks  still  remains  a  part  of  the  city  of  Yonkers 
rather  than  of  the  city  of  New  Yoii ;  and  the  borough  authorities 
Stati  Deft.  Rxpt.— Vol.  Ifi        19 
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have  not  yet  worked  out  any  arrangement  with  the  New  York 
Central  Railroad  Company  whereby  the  principal  viaduct  may 
be  located  at  East  Two  Hundred  and  Thirty-eighth  street  and 
flome  Becondary  form  of  access  be  provided  to  the  new  station 
which  has  been  built  at  East  Two  Hundred  and  Forty-first  street 
On  the  other  hand,  the  city,  through  its  assistant  corporati(m 
counsel,  made  known  at  the  contemplated  rehearing,  for  the  first 
time,  its  intention  to  carry  to  the  Court  of  Appeals  Jta  appeal 
from  the  order  of  August  3,  1915,  unanimously  affirmed  by  the 
Appellate  Division  for  the  I^rst  Department,  although  the  order 
of  April  11,  1917,  was  determined  upon  by  the  Commission  on 
the  distinct  representation  that  the  city,  through  the  borough 
authorities,  would  seek  its  solution  of  the  problem  through 
bringing  to  pass  such  changed  circumstances  as  would  enable  the 
Commission  to  deal  with  the  East  Two  Hundred  and  Thirty- 
eighth  street  situation  through  a  voluntary  agreement  between 
the  city,  the  railroad  ctHupany  and  the  Commission,  with  the 
instituting  of  a  new  proceeding  as  to  East  Two  Hundred  and 
Thirty-eighth  street,  if  necessary. 

"  Inasmuch  as  the  requisite  steps  have  not  yet  been  taken  by 
the  city,  and  the  city  has  served  notice  of  appeal  to  the  Court  of 
Appeals,  there  is  nothing  before  the  Commission  which  could 
warrant  a  change  at  this  time  in  the  determination  previously 
made,  and  the  rehearing  will  aceordingly  be  declared  closed,  with- 
out prejudice  to  a  reopening  should  the  city  at  any  time  work 
out  the  situation  so  as  to  warrant  consideration  of  the  propriety 
of  a  different  arrangement  with  respect  to  these  two  thorou^- 
fares." 

Since  then,  the  order  of  the  Commission  was  affirmed  by  the 
Court  of  Appeals,  by  a  decision  rendered  December  5,  1917,  and 
in  view  of  the  termination  of  the  litigation  and  the  settlement  of 
the  legal  questions  therein  raised  and  of  the  determination  heron 
made,  the  Commission  will  be  in  a  position  to  consider  a  renewal 
of  the  application  for  reopening  the  Two  Hundred  and  Forty-first 
street  proceeding  and  granting  such  relief  as  may  be  warranted 
by  the  merits  of  any  new  or  additional  facta. 
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The  company  has  done  nothing  beyond  the  preparation  of 
plans  towards  the  ctmstraction  of  the  East  Two  Hundred  and 
Forty-first  street  viaduct 

PosTPOinunNT  of  Dkcibiok 

HowevCT,  the  Conuniasion  is  virtually  enjoined  by  the  statute 
from  delaying  a  decision  in  this  proceeding  to  afford  intM«8ted 
parties  an  opportanity  to  reconsider  the  bearings  of  the  con- 
atmction  of  the  hrii^  at  Two  Hundred  and  Thirty-eighth 
street  uptrn  the  situation  at  East  Two  Hundred  and  Forty-first 
street  The  statute  expressly  provides  that :  *'  The  decision  of 
said  ctRnmission  rendered  in  any  proceeding  under  this  section 
shall  be  communicated  within  twenty  days  after  final  hearing  to 
all  parties  to  whom  notice  of  the  hearing  of  sudi  proceeding  was 
given,  or  who  appeared  at  auch  hearing  by  counsel  or  in  person." 

I  subarit,  therefore,  and  recommend  for  entry  by  the  Commia- 
aion,  an  order  granting  th%  ai^]icati<»i  of  the  city,  and  setting 
forth  the  detennination  of  the  matters  provided  for  by  the  statute. 
The  city  may  then  take  up  and  consummate  with  the  railroad 
companies  any  contract  or  agreement  it  sees  fit,  with  respect  to 
both  the  Fast  Two  Hundred  and  Thirty-Mghth  and  the  Fast  Two 
Hundred  and  For^-first  stre^  crossings,  in  lien  of  a  continuance 
of  work  merely  under  the  order  now  authorized.  Such  an  agree- 
ment between  the  companies  and  the  city  would  enable  many 
readjuatmeata  of  undoubted  public  advantage  to  be  aecompliBhed. 

Thb  Need  fob  ait  Adj^bttuest  bt  Aokeeiient 
I  am,  in  fact,  the  more  inclined  to  advise  an  immediate  deter- 
ndnation  of  the  matter  by  this  Commission,  through  the  granting 
of  the  application  now  before  the  Commission  from  the  city,  by 
reason  of  the  fact  that  a  really  unjust  and  indefensible  situation 
would  otherwise  be  perpetuated.  That  Aere  should  be  a  crossing 
either  at  East  Two  Hundred  and  Thirty-eighth  street  or  at  East 
Two  Hundred  and  Forty-first  street  is  beyond  question.  Yet  for 
years  the  matter  has  been  confused  and  has  dragged  on,  and 
nothing  has  been  done  to  provide  a  crossing  at  either  place.  It 
was  ordered  in  1915  by  the  then  Commission  to  construct  an  aver-' 


by  Google 


State  Dbpabtmbitt  Rbpobtb 


[VoL  16]  Public  Servioe  Conunuslon,  Firit  Diitriet 

head  crossing  at  East  Two  Hundred  and  Fort^-first  street 
Undoubtedly  there  should  be  at  that  point  either  a  viaduct  for 
all  clflBses  of  traffic,  or  at  least  a  footbridge  or  means  of  crossing 
for  pedestrians,  but  the  railroad  company  has  built  neither.  It 
has  merely  gone  ahead  with,  and  completed  Bome  cA  the  railroad 
improTementfi  provided  for  in  the  order,  but  has  not  even  be^n 
the  construction  of  a  crossing  which  would  serve  the  convenience 
of  the  general  public.  For  many  reasons,  from  *ha  viewpoint  of 
city  planning  and  the  devdopment  of  the  natural  avenues  of 
traffic,  the  location  of  the  principal  viaduct  at  East  Two  Hundred 
and  Thirty-eighth  street  would  be  preferable,  now  that  the  way 
has  been  cleared  to  make  that  possible.  The  railroad  company 
ought  not  in  faimees  to  have  to  assume  Kipense  in  connection  with 
two  bridges  in  this  neighborhood,  although  that  may  be  the  out- 
ctnne  if  the  matter  is  not  properly  dealt  with.  There  is  great 
need  that  a  pnsnpt,  fair,  business-iike  adjustment  of  the  whole 
matter  be  reached  by  the  railroad  cdmpany  and  the  city.  For 
the  reason,  among  others,  that  I  feel  that  the  entry  of  an  order 
embodying  the  conclusions  set  forth  herein  will  tend  to  aid  and 
compel  such  a  solution  through  some  mutually  fair  agreement,  I 
recommend  decision  now,  instead  of  holding  the  matter  up  pend- 
ing an  adjustment  unlikely  to  follow  from  any  less  constraint. 

Upon  the  foref;oing  opinion  the  Commission  made  the  following 
order: 

Bt  thh  CoMMisBioN. — Application  having  been  made  to  this 
Commission  by  the  city  of  New  York  by  resolution  of  the  board 
of  estimate  and  apportionment  adopted  September  21,  1917,  for 
a  determination  as  to  the  manner  in  which  a  certain  proposed  new 
street,  namely,  East  Two  Hundred  and  Thirty-eighth  street  from 
Bullard  avenue  to  Webster  avenue  in  the  borough  of  The  Bronx, 
city  of  New  York,  shall  be  opened,  extended  or  constructed  across 
the  tracks  of  the  New  York,  New  Hav«i  and  Hartford  Railroad 
Company  and  the  tracks  of  the  New  Yr-rk  and  Harlem  Railroad 
Company  (leased  to  and  operated  by  the  New  York  Central  Rail- 
road Company),  whether  over  or  under  said  railroads  or  at  gr.iJp : 
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And  the  Cominission  having  appointed  Thursday,  December  20, 
1917,  at  2.30  o'clock  in  the  afternoon  as  the  time  and  the  hearing 
room  of  the  Commission  at  120  Broadway,  borough  of  Man.- 
hattan,  ci^  of  New  York,  bb  the  place  for  a  hearing  upon  eaid 
application,  and  having  given  notice  of  such  hearing  as  required 
1^  law  to  the  railroad  corporations  whose  railroads  are  to  be 
crossed  by  such  new  street,  to  the  municipal  corporation  and  to 
the  owners  of  land  adjoining  the  railroads  and  that  part  of  the 
street  to  be  extended  across  said  railroads; 

And  a  hearing  having  been  duly  had  upon  said  applieation  at 
the  place  aforesaid  on  December  20,  1917,  and  January  14,  1918, 
Frank  J.  Price  and  Vincent  Victory,  assistant  corporation  coun- 
sel, appearing  for  the  city  of  New  York  in  support  of  said  appli- 
cation, Charles  M.  Sheafe,  Jr.,  appearing  for  the  New,  YoA, 
New  Haven  and  Hartford  Railroad  Company,  and  George  H. 
Walker  appearing  for  the  New  York  and  Harlem  Railroad  Com- 
pany and  its  lessee,  the  New  York  Caitral  Railroad  Company; 
and  the  Commissiou  being  of  the  opinion  from  a  careful  considera- 
tion of  the  evidence  including  the  various  maps  and  papers  filed 
in  this  proceeding  and  after  a  personal  inspection  of  the  locality 
that  said  new  street  should  be  carried  across  said  railroads  above 
grade  by  means  of  an  overhead  bridge  for  graieral  traffic ;  ordered : 

(1)  That  this  Commission  determines  under  section  90  of  the 
Railroad  Law  that  East  Two  Hundred  and  Thirty-eighth  street 
from  BuUard  avenue  to  Webeter  avenue  in  the  borough  of  The 
Broni,  city  of  New  York,  shall  cross  the  tracks  of  the  New  York, 
New  Haven  and  Hartford  Railroad  Company  and  the  tracks  of 
the  New  York  and  Harlem  Railroad  Company  (leased  to  and 
operated  by  the  New  York  Central  Railroad  Company)  above  the 
grade  of  such  railroads  and  on  an  overhead  bridge  for  general 
traffic,  such  bridge  to  be  a  steel  and  concrete  bridge  not  less 
than  eighty  feet  in  width  and  to  be  constructed  together  with  its 
approaches  substantially  as  shown  on  plan  and  profile  received 
in  evidence  as  Exhibit  No.  5  on  the  hearing  had  in  this  matter, 
which  plan  and  profile  bears  the  following  endorsement: 
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"  CiTT  or  IfEw  YoBK,  BoBoooH  OF  The  Bbohz, 
"  Office  of  the  President, 
"  Topographical  Buieaa, 

"  PLUS  ABD  PBOFILI 

of 
"  XA8T  238th  bthekt 
*'  from  Bullard  Ave.,  to  Webster  Ava 
showing  the  relation  of  the  proposed  grade  to  the  tracks  of  the 
N.  Y.,  N.  H.  &  H.  K.  H,,  and  Harlem  R.  R.  to  accompany  the 
plan  laying  out  East  23Sth  Street  between  Bullard  Ave.  and 
Webster  Ave.  dated  June  22,  1917. 

"  E.  H.  HOLDEII 

"Acting  Topographical  Engineer 

,"R.  H.   GULESPIB 

"  Chief  of  Sewers  and  Highwaya 

"  JoHIT  G.  BoBOBTBDS 

"Acting  President  of  the  Borough  of  The  Bronx 
"Dated:    July  28th  1917  8-6-17" 

(2)  That  before  proceeding  with  the  conBtniction  of  said 
bridge  and  its  approaches  or  letting  any  contract  for  the  con- 
struction thereof  said  railroad  corporations  ^all  submit  to  this 
Commission  for  its  approval  detailed  plans  and  specifications  of 
such  bridge  and  its  approaches  showing  the  hei^t,  length,  width 
and  material  of  said  bridge  and  the  length,  character,  grades  and 
material  of  the  approaches  thereto,  and  shall  procure  the  approval 
thereof  by  this  Commission. 

(3)  That  in  case  the  work  of  constructing  said  bridge  and  its 
approaches  is  to  be  done  by  contract,  the  proposals  of  contractors 
shall  be  submitted  to  this  Commission  for  its  consideration  in 
order  that  the  Commission  may  approve  such  bid  as  it  may  deem 
proper  and  in  order  that  it  may  require  the  submission  of  new 
proposals  in  case  it  shall  determine  that  all  the  bids  submitted  are 
excessiva 

(4)  That  nothing  in  this  order  contained  shall  be  construed 
or  urged  as  a  determination  by  the  Commission  as  to  the  amount 
of  expense  of  making  the  crossing  above  the  grade  of  the  rail- 
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roada,  or  as  to  the  amount  of  such  expense  which  shall  be  paid  by 
the  city  of  New  York  or  by  the  railroad  companies ;  the  determi- 
nation of  all  questione  as  to  the  expense  and  the  apportionment 
thereof  being  specifically  reserved  for  the  accounting  proceeding 
to  be  subsequently  had  pursuant  to  subdiyision  7  of  section  94  of 
the  Railroad  Law. 


In  the  Matter  of  the  Hearing  on  the  Motion  of  the  CommisBion 
Concerning  the  Kates  and  Charges  of  the  New  Yobk  Steam 
CoMPAHY  in  the  Borough  of  Manhattan,  City  of  New  York 

Case  No.  2252 
(Public  Service  Commiesion,  First  District,  February  2S,  1918) 

DetflrmlnatloB  u  to  tlw  t1|^t  sf  a  itMm  company  to  abiotato  coutracta 
made  with  cnatomm  for  a  ftsed  tenn  and  at  specifled  rate  and  service. 

Ab  to  whether  the  basic  ratal  of  the  schedule  which  customers  of  the  New 
York  Steam  Company  may  be  lawfully  charged  are  unlnit,  nnieaionable, 
unjustly  discriminatory  or  unduly  preferentiaL 

Examination  of  auttaoritiea  relating  to  the  rates  and  MTvice  in  cases 
almilar  to  that  under  consideration, 

Spedflc  schedules  of  ratea  and  service  proposed  by  Hew  Tork  Steam  Com- 
pany. 

The  New  York  Steam  Company,  on  the  Ist  day  of  May,  lOIT,  promul- 
gated revised  ralas  for  ste^m  service,  involving  an  advance  to  go  into 
effect  on  the  Brat  day  of  June  of  that  year.  On  May  28,  lOIT,  it  issued 
and  served  upon  its  customers  a  circular  letter  enclosing  a  copy  of 
the  new  schedules  and  stating,  among  other  things,  that  owing  to 
the  greatly  increased  cost  of  steam  generation  due  to  increased  coat 
of  luel,  labor  and  supplies,  the  company  found  it  absolutely  necessary 
to  advance  its  rates  in  order  to  protect  the  company  against  enormous 
losses.  The  proposed  new  rates  were  not  in  accord  with  the  existing 
contract  between  the  company  and  its  customers  and  some  of  the 
latter  complained  to  the  Commission. 

The  questions  herein  involved  number  two,  the  more  important  being 
as  follows:  May  a  steam  company  after  making  contracts  for  supply- 
ing steam  for  a  fixed  term  at  specific  rates  and  for  a  minimum 
quantity  of  consumption  abrogate  such  contracta,  whether  or  not  they 
were  made  pursuant  to  the  company's  legally  established  rate  schedule. 
The  other  question  is  as  to  whether  the  proposed  rates  are  unjust, 
unreasonable,  unjustly  discriminatory  or  unduly  preferential. 
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Whether  >  propoBcd  rate  ia  uDl&wful  in  the  ihidmi  of  being  e 
depends  npon  all  the  circumstSiiicei  and  conditions  that  are  recognised  as 
having  a  legitimate  influence  in  rate  making. 

Adjudications  establisbing  these  basic  principles  —  under  the  clr- 
eumstancea  herein  shown  and  in  conformity  wit^  said  holdings,  Held: 

1,  That  the  act  of  th«  New  York  Steam  Coropanj'  in  canceling,  b; 
its  notice  of  May  28,  1917,  contracts  made  under  the  Bchedule  effeettvt 
November  1,  1916,  was  unjust  and  unreasonable. 

Z.  That  the  schedule  of  June  1,  191T,  is  unjust,  unraasonable  and 
unlawful  in  so  far  as  it  does  not  provide  a  separata  clsHsiflcation 
for  contracts  in  force  on  that  date  and  nuMle  in  conformity  with  the 
schedule  effective  November  1,  1910. 

3.  That  tlie  company  should  be  directed  to  file  a  supplement  to 
the  schedule  of  June  I,  1917,  which  shall  provide'  that  all  contracts 
made  in  conformity  with  the  schedule  effective  November  1,  1916,  and 
outstanding  on  June  1,  191T,  unless  thereafter  canceled  by  mutual 
consent,  shall  be  In  full  force  and  effect. 

WHiTNaT,  ConmuBsioner. —  On  May  1,  1917,  the  New  York 
Steam  Company  issued  and  posted  a  new  schedule  of  rates  for 
Bteam  service  within  the  borough  of  Manhattan  which  became 
effective  on  June  1,  1917.  By  this  schedule,  the  rates  of  the 
New  York  Steam  Company  for  all  classes  of  its  patrona  were 
increased,  and  various  changes  were  made  in  the  terms  and  con- 
ditions of  the  several  forms  of  contract  which  had  been  provided 
in  the  superseded  rate  schedule.  Before  the  new  schedule  became 
effective  and  on  May  28,  1917,  the  company  sent  a  circular  letter 
to  its  customers  enclosing  a  copy  of  the  new  schedule  and  stating, 
in  part,  as  follows: 

"  *  *  *  Please  take  notice  that  all  of  the  provisions  as  to 
Kates,  Terms  and  Conditions,  contained  in  said  new  schedule  are 
applicable  to  all  existing  service  agreements,  applications,  and 
tenn  contracts,  of  whatsoever  nature,  date,  or  period,  for  service 
r^idered  on  and  after  June  1,  1917,  and  until  further  notice. 
•    «    * 

"  We  further  desire  to  call  your  attention  to  the  fact  that  owing 
to  the  greatly  increased  cost  of  steam  generation  during  the  past 
year  —  due  to  increased  cost  of  fuel,  labor,  and  supplies — we 
have  fouod  it  absolutely  necessary  to  advance  our  rates  in  order 
to  protect  the  company  against  enormous  losses.    •    *    * 
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"  Notwithatanding  the  fuel  and  labor  situation,  which  is  perhaps 
without  precedent  in  this  country,  we  feel  confident  we  can  con- 
tinue to  furnish  oui  conBumers  an  uninterrupted  and  economical 
Berrice,  for  the  reason  that  we  are  providing  greatly  increased  coal 
storage  facilities,  and  propose  to  take  every  precantion  against 
a  possible  interruption  in  the  service  due  to  lack  of  fu^  or  labor 
troubles.    »    »    *" 

Thereafter,  various  coneornera  complained  to  the  Commission 
of  the  abrogation  of  the  existing  contracts  which  they  had  made 
with  the  steam  company  for  a  definite  term,  at  specified  rates  and 
for  a  minimum  quantity  to  be  consumed  during  the  term  or 
stated  periods,  and  the  Commission  on  its  own  motion  thereupon 
instituted  this  proceeding  for  the  purpose  of  inquiring  and  deter- 
mining whether  the  rates  and  charges  demanded,  charged  or  col- 
lected were  unjust,  unreasonable  and  unjustly  discriminatory  or 
unduly  preferential 

The  issues  raised  in  this  proceeding  fall  within  two  separate 
questions  which  are  susceptible  of  independent  consideration  and 
determination,  viz.;  (1)  May  a  steam  company  after  making 
contracts  with  its  customers  for  the  supply  of  steam  for  a  fi^etl 
term  at  specified  rates  and  for  a  minimum  quantity  of  consump- 
tion, involving' mutual  covenants,  nevertheless  abrogate  such  con- 
tracts, whether  or  not  they  were  made  pursuant  to  and  in  accord- 
ance with  the  company's  legally  established  rate  schedule,  and 
(2)  are  the  basic  rates  of  the  schedule  which  any  or  all  consumers 
of  the  steam  company  may  be  lawfully  chained  unjust,  unreason- 
able, unjustly  discriminatory  or  unduly  preferential? 

The  issues  with  respect  to  the  effect  of  the  new  schedule  upon 
outstanding  contracts  have,  after  full  opportunity  of  hearing  to 
all  interested  parties,  been  submitted,  and  that  question  is  now 
before  the  Commission  for  decision.  With  respect  to  the  reason- 
ableness generally  of  the  basic  rates  and  charges  set  forth  in  the 
schedule,  further  hearings  are  to  be  held,  and  no  determination 
thereon  is  here  made. 

The  company  urges  that  all  term  contracts  of  a  public  utility 
are  subject  to  a  lawful  change  in  the  rate  in  the  manner  prescribed 
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by  Iflw,  althou^  that  change  may  have  been  voluntarily  effected 
by  the  utility  itself.  It  is  conceded,  however,  that  the  rates, 
charges,  acts  and  regulations  contained  in  the  new  schedule  may 
after  a  hearing  by  the  Commiseion  be  declared  unreaaonable  and 
discriminatory.  In  substance,  the  contention  ia  that,  aa  long  aa 
the  new  schedule  is  permitted  to  be  in  effect,  it  is  binding  upon 
all  alike  irrespective  of  the  fact  that  prior  contracts  between  the 
steam  company  and  ite  customers  fixing  different  rates  have  not 
expired. 

Neverthelees,  the  question  here  presented  is  whether  the  new 
schedule,  in  its  application  to  service  already  governed  by  the 
prior  lawful  and  unexpired  contract,  in  the  first  place,  should  have 
been  put  into  effect  by  the  steam  company  and,  in  the  next  place, 
should  be  permitted  by  this  Commission  to  remain  in  effect  The 
Commission  must  in  this  proceeding  inqaire  into  and  determine 
whether  the  new  schedule  is  in  fact  unlawful  and  unjust  in  fail- 
ing to  give  due  recognition  to  the  continued  validity  of  the  term 
contracts,  and  whether  the  Commission  diould  not  order  a  sup- 
plement to  be  filed  which  will  effectuate  such  a  result 

The  distinction  between  a  Ic^l  and  a  lawful  schedule  has  been 
pointed  ont  in  several  decisions  of  the  Interstate  Commerce  Com- 
mission. In  Poor  Grain  Co.  v.  Chicago,  fiurlin'gton  &  Quincy 
R.  R.  Co.,  12  I.  C.  C.  418,  426,  the  Interstate  Commerce  Com- 
mission said:  "A  rate  may  be  lawful  in  tiie  sense  that  it  is  the 
regularly  published  rate  and  therefore  the  only  rate  under  which 
traffic  may  lawfully  move,  and  yet  at  the  same  time  be  unlawful 
in  the  s^ise  that  it  is  excessive  and  unreasonable  in  amount. 
Its  lawfulness  as  the  published  rate  is  to  be  tested  by  the  mere 
inspectitm  of  the  schedules  on  file  with  the  Commission ;  and  if 
found  to  have  been  published  in  conformity  with  the  requirements 
of  law  that  rate  must  in  all  cases  be  charged  and  actually  col- 
lected by  the  carrier  even  though  it  may  be  excessive.  Whether 
or  not  it  is  unlawful  in  the  sense  of  being  excessive  depends  upon 
all  the  circumstances  and  conditions  that  are  recognized  as  having 
a  legitimate  influence  in  rate  making." 

In  Arkansas  Fuel  Co.  v.  Chicago,  Milwaukee  &  St  Paul  Ry. 
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Co.,  16  I.  C.  C.  95,  97,  the  Interstate  Commerce  Commission 
made  this  very  pertinent  statement:  "It  is  provided  in  sec- 
tion 6  of  the  act  (Interstate  Commerce  Act)  that  no  carrier  shall 
collect  or  receive  a  greater  or  less  compensation  than  the  ratea 
specified  in  the  tarifi  in  effect  at  the  time  of  the  movement. 
Other  provisions  of  law  mate  it  a  misdemeanor  fcxr  the  carrier 
to  depart  from  the  published  rate.  In  dealing  with  shippers 
the  carrier  is  therefore  required  to  conform  the  freight  charges 
actually  collected  to  the  amount  fixed  in  its  published  tariffs. 
In  that  sense  the  published  rate  in  effect  at  the  time  of  the  move- 
ments is  therefore  the  legal  rate.  It  is  what  the  letter  of  the 
law  requires  the  shipper  to  pa;  and  the  carriw  to  collect 

"  But  the  first  section  of  the  act,  following  the  rule  of  the  com- 
mon law,  declares  that  all  charges  for  services  rendered  by  a 
carrier  in  the  transportation  of  passengers  or  property  shall  be 
reasonable  and  just  It  also  declares  every  unjust  and  unrea- 
sonable charge  for  such  a  service  to  be  unlawful.  In  publishing 
a  rate  or  a  schedule  of  rates  the  carrier  therefore  acts  under  this 
admonition  of  the  statute.  If  it  promulgates  a  rate  in  violation 
of  this  injunction,  that  is  to  say,  if  it  establishes  a  rate  that  is 
excessive  and  therefore  unjust  and  unreasonable,  it  is  not  a  law- 
ful rate  when  its  reasonablness  is  subsequently  queationed  upon 
complaint  filed.  While  it  may  be,  and  indeed  is,  the  l^al  rate — 
the  rate  that  must  be  paid  by  the  shipper  and  collected  by  the 
carrier  because  it  is  the  published  rate — the  mere  publication 
eannot  make  a  rate  lawful  that  is  unreasonable  and  excessive. 
No  rate  can  be  lawful,  in  the  sense  of  being  immune  from  atta^, 
either  with  respect  to  past  or  future  shipments,  if  it  be  excessive 
and  anreasonable  in  amount" 

Provisions  similar  to  those  referred  to  in  the  cases  decided  by 
the  Interstate  Commerce  Commission  are  found  in  sections  79  and 
80  of  the  Public  Service  Commissions  Law  hereinafter  set  forth, 
and  the  interpretation  of  the  purport  of  the  Federal  statute 
should  be  applied  here.  It  is,  in  my  opinion,  correct  that,  under 
the  provisions  of  section  80  of  the  Public  Service  Commissions 
Law,  the  steam  company  had  the  power  to  file  the  schedule  of 
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Jiine  1,  1917,  and  that,  as  long  as  that  schedule  Manaina  in  effect, 
the  rates  therein  specified  must  in  all  caaes  be  charged  and  col- 
lected although  the  charge  that  they  are  unlawful,  unjust,  unrea- 
sonable and  diBcriminatory  ma;  be  w^  founded.  But,  upon 
proper  procedure,  the  rates  or  schedule  may  be  found  and  declared 
to  be  unlawful,  and  may  become,  in  respect  of  seirice  furnished 
while  such  rate  or  schedule  is  in  effect,  the  basis  of  a  claim  for 
reparation.  In  other  words,  there  is  a  difference  between  holding 
that  all  service  and  contracts  must  conform  with  filed  sched- 
ules and  holding  that  the  schedules  axe  inhermtly  unlawful  or 
unreasonable. 

This  Commission  has  no  power  to  suspend  schedules  of  steam 
companies  and  it  was  not  obliged  to  hold  hearings  and  determine 
the  legality  of  any  provision  of  the  schedule  within  the  thirty 
days  intervening  between  the  issuance  of  the  schedule  and  its  effec- 
tive date.  That  period  intervened  so  that  ample  notice  might  be 
given  of  the  contemplated  changes.  The  Commission  can  at  any 
time  inquire  into  the  lawfulness  or  reasonableness  of  any  provi- 
sions of  the  schedule. 

With  these  principles  in  mind  the  facts  in  this  proceeding  will 
be  considered  to  determine  what,  if  any,  rdief  should  be  granted. 

As  the  various  contracts  outstanding  on  June  1,  1917,  between 
the  company  and  its  consumers  were  dissimilar  in  form  and  con- 
tent and  were  made  at  various  times  and  under  various  schedules, 
the  effect  of  the  filing  of  the  new  schedule  upon  some  of  the  con- 
tracts may  well  be  different  than  upon  others,  and  the  measure  of 
relief  to  be  granted  may  not  be  the  same.  Accordingly,  a  state- 
ment of  the  history  of  the  company's  schedules  and  contracts  is 
necessary  to  a  determination  of  the  questions  presented. 

On  November  24,  1914,  and  in  pursuance  of  the  provisions  of 
subdivision  10  of  section  80  of  the  Public  Service  Commissions 
Law,  the  Commission  made  an  order  in  Case  No.  1890  requiring 
every  steam  corporation  to  file  with  the  Commission,  at  least 
thirty  days  before  any  schedule  of  rates  or  forms  of  contract  go 
into  effect,  printed  schedules  showing  all  rates  and  chafes  made, 
all  forms  of  contract  or  agreement,  and  all  rules  and  regulations 
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.  relating  to  ratee,  charges  or  service  used  or  to  be  used,  and  all  gen- 
eral privileges  and  facilities  granted  or  allowed.  The  order  fur^ 
ther  provided,  in  detail,  aa  to  the  form  and  contents  of  the  sched- 
ule. On  December  26,  1914,  the  company  filed  with  the  Commis- 
sion a  document  entitled,  "  Schedule  Showing  the  Present  (General 
Meter  Rates  for  Steam  Supplied,"  and  also  filed  several  forms 
of  contract  which  we»e  then  in  use  by  the  company.  These 
papers  did  not  in  form  or  in  substance  comply  with  the  statute 
or  with  the  filing  order  of  the  Commission  in  Case  No.  1890. 
On  June  26, 1916,  the  company  filed  with  the  Commission  another 
document  oititled  "  Temporary  Schedule  of  Rates,"  by  which  the 
company  intended  to  increase  its  then  effective  rates.  As  this 
document  was  not  considered  by  the  Commission  as  complying 
with  the  filing  order  and  statute,  a  proceeding  was  instituted  in 
Case  No.  2151  to  inquire  whether  the  company  had  violated  the 
law  by  advancing  the  price  of  steam  without  filing  a  schedule  in 
accordance  with  the  filing  order  and  the  statute.  In  accordance 
with  the  ruling  made  by  me  at  the  hearing  in  the  latter  proceed- 
ing that  neither  the  schedule  of  December  26,  1914,  nor  the 
supplement  of  June  26,  1916,  complied  with  the  requirements  of 
the  statute  and  the  terms  of  the  Commission's  order  prescribing 
the  form  and  contents  of  rate  schedules,  the  company  issued  and 
posted,  on  October  81,  1916,  a  new  achedule  which,  under  per^ 
mission  granted  by  the  Commission,  became  effective  on  Novem- 
ber 1,  1916,  upon  less  than  thirty  days'  notice.  The  schedule,  in 
form,  complied  with  the  requirements  of  the  filing  order  and  the 
statute.  It  contained  a  schedule  of  general  rates  used  in  calculat- 
ing the  monthly  bills  as  measured  by  meter  and  also  contained 
forms  of  contract  for  use  respectively  by  annual  power  consumers, 
apartment  house  consumers,  and  summer  power  consumers.  In 
addition,  it  contained  a  schedule  of  "other  rates"  and  "guar- 
anteed steam  consumption  for  annual  power  contract  consumers  " 
which  purported  to  apply  to  contracts  already  in  force  and  which 
did  not  expire  prior  to  November  1,  1916.  The  form  of  contract 
used  for  annual  power  consumers  appears  in  the  schedule  annexed 
hereto.  The  contract  for  summer  power  consumers  was  eseeo- 
tially  similar  in  form. 
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This  Bcbedule,  which  became  effective  Novembra  1,  1910, 
reannined  in  effect  without  change  antil  April  14;  1917,  when  the 
company,  sb  a  result  of  a  special  penrnsBion,  pat  in  effect  a  snp- 
plement  providing  for  the  following  contract  rider  to  be  attached 
to  all  service  applications  or  contracts  made  on  and  after  April  14, 
1917,  and  to  all  renewals  of  applications  or  contracts  expiring 
on  and  after  that  date: 

"  It  is  understood  and  agreed  that  in  the  event  of  any  change 
or  modification  in  the  Service  Charge  (Rates),  Rules,  Regula- 
tions or  Conditions  herein  contained,  or  applicable  to  this  service 
application  or  contract,  which  may  become  effective  upon  the  isao- 
ance  hereafter  of  any  new  schedule  or  supplement  under  order  or 
by  permission  of  the  Public  Service  Commission  for  the  First 
District,  then  in  that  evait  this  service  application  or  contract 
shall  be  subject  to  all  such  changes  or  modifications  after  said 
new  schedule  or  sopplement  has  been  issued,  posted,  and  vhea 
effective. 

"  It  is  farther  understood  and  agreed  that  in  the  event  of  any 
change  or  modification  in  the  company's  schedule  or  supplement 
affecting  the  Service  Chai^  (Rates),  which  would  operate  to 
increase  the  cost  of  the  service  to  the  consumer,  the  Company 
shall  notify  the  consumer  upon  the  issuance  of  said  new  schedule 
or  supplement  of  such  change  or  modification  in  said  Service 
Charge  (Rates)  and  the  consumer  thereafter  may  at  his  option 
cancel  said  application  or  contract  for  service  upon  giving  the 
Company  three  (3)  days'  written  notice  any  time  prior  to  the 
effective  date  of  the  said  new  schedule  or  supplement." 

The  supplement  did  not,  however,  attempt  to  impose  this  order 
upon  contracts  made  prior  to  April  14,  1917,  Thereafter  on 
May  1,  1917,  the  company  issued  the  new  schedule,  effective 
June  1,  1917,  the  propriety  of  whose  application  to  prior  term 
contract  consumers  is  now  under  consideration. 

This  schedule  provided  for  the  following  clRsses  of  service: 

Rate  A  or  General  Service  —  under  which  the  consumer  agreed 
to  pay  for  a  minimum  of  10,000  lals.*  during  the  term  of  ngree- 

*  A  "  kaL"  iH  deftned  in  tlie  sclieiliile  as  one  pound  of  water  evaporated  into 
(team  or  una  pound  of  iteam  condenaed  into  water. 
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meat,  tlie  period  of  the  contrftct  to  be  filled  in  b;  the  company 
depending  upon  cosditione. 

Rate  B  —  Annaal  Power  Service — onder  which  the  conaumer 
agreed  that  the  minimnm  monthly  quantity  to  be  paid  for  shall 
not  be  less  than  250,000  kals.  and  that  the  period  of  which  con- 
tr«ct  should  be  not  less  than  one  year.  (The  form  of  this  con- 
tract is  set  out  in  an  appended  schedule.) 

Rate  C  — Apartment  Honse  Service — under  which  the  eon- 
Bnmer  agreed  that  the  minimum  monthly  quantity  to  be  paid  for 
should  not  be  lees  than  100,000  kals.  Tdieo  the  period  of  aervice 
waa  twelve  consecutive  months,  or  150,000  kals.  where  the  period 
of  service  was  eight  consecutive  months,  the  period  of  the  contract 
to  be  filled  in  hj  the  Company  d^>ending  upon  conditions. 

Rate  D  —  Summer  Power  Service — under  which  the  consumer 
agreed  that  the  minimum  monthly  quantity  to  be  paid  for  should 
be  not  less  than  100,000  kals.,  the  period  of  the  contract  to  be 
filled  in  by  the  company  depending  upon  conditions. 

Rate  E  —  Auxiliary  or  Emeigency  Heating  Service. 

One  of  the  terms  and  conditions  which  the  schedule  of  June  1, 
1917,  provided  ibould  be  incorporated  in  all  service  agreements 
was  as  follows: 

"10.  Service  Charge  (Ratea),  etc..  Subject  to  Terminatum. 
Change  or  Modificaiion. —  The  service  charge  (rates),  terms  and 
conditions,  fixed  herein,  are  subject  to  termination,  change  or 
modification  through  the  issuance  of  any  subsequent  Bcfaedule  or 
supplement  in  accordance  with  the  Public  Service  Commissions 
Law,  under  order  or  by  permission  of  the  Public  Service  Com- 
mission for  the  First  District." 

At  the  time  the  new  schedule  became  effective,  that  is,  June  1, 
1917,  the  company  had  outstanding  the  following  term  contracts: 

(a)  Twenty-eight  contracts  which  were  entered  into  prior  to 
Novonber  1,  1916,  some  of  which  were  made  prior  to  the  filing 
of  the  schedule  on  December  26,  1914,  but  most  of  which  were 
made  between  that  date  and  November  1,  1916. 

(b)  Thirty-five  contracts  made  in  accordance  with  the  schedule 
effective  November  1,  1916,  betwera  that  date  and  April  14, 
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1917,  none  of  which  vae  for  more  than  one  year  and  many  of 
which  were  for  a  less  period.  These  contracts  were  either  annual 
power  or  eummer  power  contracts. 

(c)  Thirteen  contracts  made  hetween  April  14,  1917,  and 
June  1,  1917,  which  were  in  accordance  with  the  schedule  effec- 
tive November  1,  1916,  to  which  waa  annexed  the  rider  provided 
for  in  the  supplement  effective  on  April  14,  1917. 

The  general  rate  schedule  of  November  1,  1916,  and  the  supple- 
ment of  April  14,  1917,  containing  the  rider  as  to  the  termination 
of  contracts,  were  both  filed  and  put  into  efiFect  under  "special 
permission  "  of  the  Commission  upon  less  than  thirty  days'  notice. 
The  permission  so  granted  I^  the  Commission  carried  with  it  no 
implication  of  approval  of  the  contents  of  the  schedule  or  supple- 
ment. Section  80,  subdivision  10,  of  the  Public  Service  Com- 
missions Law  provides,  in  part,  as  follows:  "Unless  the  com- 
mission otherwise  orders,  no  change  shall  be  made  in  any  rate  or 
charge,  or  in  any  form  of  contract  or  agreement  or  any  rule  or 
r^ulation  relating  to  any  rate,  charge  or  eervice,  or  in  any  gen- 
eral privilege  or  facility,  which  shall  have  been  filed  or  published 
by  a  steam  corporation,  person  or  municipality  in  compliance  with 
an  order  of  the  commission,  except  after  thirty  d^s'  notice  to 
the  commission  and  the  publication  for  thirty  days  as  required  by 
order  of  the  commission,  which  shall  plainly  state  the  changes 
proposed  to  be  made  in  the  schedule  then  in  force  and  the  time 
when  the  change  will  go  into  effect.  The  commiaeion  for  good 
cause  shown  may  allow  changes  without  requiring  the  thirty  days' 
notice  under  such  conditions  as  it  may  prescribe." 

Under  this  provision,  it  is  customary  for  the  Commission  to 
grant  a  "  special  permission  "  for  putting  into  effect  a  rate  sched- 
ule or  supplement,  without  in  any  way  passing  upon  the  justness 
or  reasonableness  of  the  rates  or  rate  regulations  therein  provided. 
The  filing  of  a  rate  schedule  with  this  Commission  does  not  in 
any  way  imply  an  approval  by  the  Commission  of  the  rates  named 
therein,  and  the  fact  that  the  schedule  or  supplement  waa  per- 
mitted to  be  filed  on  less  than  the  thirty  days'  statutory  notice  does 
not  indicate  that  the  Commission  has  passed  any  judgment  upon 
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the  reasonabl^iess  or  lawfalness  of  the  rates.  The  onl;  effect  of 
the  granting  of  such  permission  was  to  lessen  the  time  which 
would  otherwise  have  to  elapse  before  the  schedule  coiild  have 
become  effective. 

Sefore  considering  the  reasonableness  of  the  schedule  effective 
Jane  1,  1917,  with  respect  to  several  clasaeB  of  contracts,  it  will 
be  necessary  to  consider  the  validity  and  enforcibillty  of  these 
contracts  upon  the  dates  prior  to  June  1,  1917,  when  they  were 
BBverally  made.  If  any  such  contracts  were  without  validity  and 
unenf  orcible  when  made,  of  course  the  new  schedule  cannot  be  said 
to  have  unlawfully  effected  a  cancellation. 

Subdivision  10  of  section  80  of  the  Public  Service  Commissions 
Law  vests  in  the  Commission  power  to  require  every  steam  com- 
pany to  file. with  the  Commission  and  keep  open  to  public  inspec- 
tion schedules  showing  all  rates  and  charges  made,  established 
or  enforced  or  to  be  charged  and  enforced,  aU  forms  of  coniract 
or  agreement  and  all  mles  and  regvlationa  relating  to  raies  or 
charges  used  or  to  be  used,  and  all  general  privileges  and  facilities 
granted  or  allowed  by  such  steam  corporation.  The  Commission 
acting  under  this  provision  made  the  filing  order  in  Case  No.  1890, 
on  November  24,  1914,  embodying  the  requir^nents  set  forth  in 
the  statute.  The  document  purporting  to  set  forth  the  rate  sched- 
ule and  the  forms  of  contract  thereunder  was  thereupon  filed  by 
the  New  York  Steam  Company  on  December  26,  1914. 

The  New  York  Steam  Company  having  on  December  26,  1914, 
filed  what  purported  to  be  its  rate  schedule,  it  was  thereafter  pro- 
hibited by  the  following  provision  of  section  80  of  the  Public 
Service  Commissions  Law  from  cha^ng  other  or  different  rates 
than  those  set  forth  in  the  schedule :  "  No  corporation  or  munici- 
pality shall  charge,  demand,  collect  or  receive  a  greater  or  less 
or  different  compensation  for  any  service  rendered  or  to  be  ren- 
dered  than  the  rates  and  charges  applicable  to  such  services  as 
specified  in  its  schedule  filed  and  in  effect  at  the  time;  nor  shall 
any  corporation,  person  or  municipality  refund  or  remit  in  any 
manner  or  by  any  device  any  portion  of  the  rates  or  charges  so 
■pecified,  nor  to  extend  to  any  person  or  corporation  any  form  of 


Stats  Dim.  Kept.—  Vol.  16 


by  Google 


StATX  DePASTMBITT   REPOaTB 


[Vol.  16}  Public  Service  CommiMion,  Firrt  DiBtrict 

contract  or  agreemeni,  or  any  rule  or  regulation,  or  any  privil^e 
or  facility,  except  such  as  are  regularly  and  unifonnly  extended 
to  all  peraoQB  and  corporations  ander  like  circumstancea." 

The  contracts  which  were  executed  prior  to  the  schedule  effec- 
tive JTovember  1,  1916,  and  which  are  claimed  by  the  consumer 
parties  thereto  to  be  in  effect  June  1,  1917,  were,  however,  not 
made  in  accordance  with  any  filed  schedule  which  complied  either 
with  the  statutory  requirement  or  with  the  filing  order  of  the 
Commission.  They  were  not  uniform  in  their  provisions  and  the 
general  privileges  granted  by  some  were  not  extended  to  all.  These 
contracts  were  described  by  the  company's  vice-president  and  gen- 
eral manager  to  be  "  the  odds  and  ends  of  contracts  which  were 
made  on  various  terms  and  conditions  suitable  in  the  judgment  of 
the  company  to  the  premises  that  they  served;  they  were  trial 
contracts." 

He  also  testified  as  follows :  "  Q.  Do  I  understand  that  con- 
tracts made  prior  to  November  1st,  1916,  do  not  pretend  to  fol- 
low the  forms  which  were  filed  in  December,  1914?  A.  No; 
they  follow  the  forms,  but  they  do  not  follow  the  rate,  because 
there  was  only  a  general  rate  filed,  and  there  was  no  power  rate 
filed  at  that  time,  and  until  November  Ist,  1916,  Q.  That  is,  you 
made  those  contracts  as  it  was  necessary  to  meet  the  requtr^nents 
of  each  particular  consumer  ?  A.  Yes,  and  just  continued  those 
which  were  made  until  we  did  get  the  new  schedule  on  file,  those 
which  were  already  in  force." 

Not  having  been  made  in  conformity  with  the  law  and  the  order 
of  the  Commission,  th^  are  invalid  and  unenforcible.  To  hold 
that  such  contracts  are  enforcible  would  disregard  the  express 
provisions  of  the  statute  and  violate  the  principles  upon  which 
these  provisions  are  founded.  When  these  contracts  were  made, 
consumers  were  bound  to  ascertain  whether  they  conformed  in 
rate  and  general  provisions  to  schedules  on  file.  If  they  neglected 
to  do  so  they  cannot  now  complain.  I  am  of  the  opinion  that  the 
company  rightfully  cancelled  all  contracts  made  prior  to  Novem- 
ber 1,  1916,  irrespective  of  the  reason  which  may  have  been 
assigned  for  such  cancellation. 
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A  very  different  question,  however,  ib  presented  with  reapect  to 
the  contracts  made  between  November  1,  1916,  and  April  14, 
1917.  All  of  those  contractB  were  in  the  form  set  out  in  the 
rate  Bchedulea  which  went  into  effect  November  1,  1916,  and  they 
provided  for  service  at  the  scheduled  rates.  Similar  contracts 
could  be  had  by  all  the  public  who  demanded  like  service.  If, 
then,  theee  contracts  were  not  unduly  discriminatory  or  prefer- 
ential whoi  made,  they  are  enforcihle  unless  abrogated  by  the 
filing  of  the  schedule  of  June  1,  1917.  Nothing  has  been  made  to 
appear  justifying  at  present  a  decision  that  such  contracts  were 
unduly  discriminatory  when  made.  The  general  principle  is 
elementary  that  those  engaged  in  serving  the  public  must  not 
unreasonably  and  unjustly  discriminate  between  their  patrons,  but 
mast  charge  a  reasonable  and  uniform  price  to  all  persons  for  the 
same  eervice  rendered  under  like  circumstances.  While  the  value 
of  the  service  to  patrons  of  the  same  class  must  be  measured  by 
the  same  rate,  yet  all  discrimination  is  not  forbidden;  only 
unjust  discrimination  is  banned.  A  reasonable  classification  is 
permissible.  The  general  rule  is  that  where  the  conditions  and 
circumstances  under  which  the  service  is  rendered  are  esseitially 
different  varying  rates  are  justified.  New  York  Telephone  Com- 
pany V.  Si^el-Cooper  Company,  202  N.  T.  B02,  509;  Western 
Union  Telegraph  Company  v.  Call  Publishing  Company,  181 U.  S. 
92;  Knott  v.  South-western  Tel^raph  &  Telephone  Company 
(Missouri  Commission),  P.  U.  R.  1916  E.  963.  These  principles 
are  embodied  in  the  Public  Service  Commissions  Law  of  New 
York,  which,  in  section  79,  provides  as  follows: 

"§  79.  Adequate  Service;  Just  and  Eeasonable  Charges; 
Unjust  Discrimination  and  Unreasonable  Preference.  1.  Every 
steam  corporation  shall  furnish  and  provide  such  Berrice,  inatm- 
moitalities  and  facilities  as  shall  be  safe  and  adequate  and  in  all 
respects  just  and  reasonable.  All  charges  made  or  demanded  by 
any  such  corporation  for  such  service  rendered  or  to  be  rendered 
shall  be  just  and  reasonable  and  not  more  than  allowed  by  order 
of  the  commission  having  jurisdiction.  Every  uojust  or  unrea- 
sonable charge  made  or  d^nanded  for  such  service,  or  in  con- 
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nection  therewith  or  in  exceea  of  that  allowed  by  Ibw  or  by  the 
comtnisaion  is  prohibited. 

"2.  No  fluch  corporation  shall  directly  or  indirectly  1^  any 
special  rate,  rebate,  drawback  or  other  device  or  method,  charge, 
demand,  collect,  or  receive  from  any  person  or  corporation  a 
greater  or  lesa  compensation  for  such  service  rendered  or  to  be 
rendered  or  in  connection  therewith,  except  as  authorized  in  this 
chapter,  than  it  chaiges,  demands,  collects  or  receives  from  any 
other  person  or  corporation  for  doing  a  like  and  contemporaneous 
service  with  respect  thereto  under  the  same  or  snbstantially  sim- 
ilar circumstances  or  conditions. 

"  3.  No  such  corporation  shall  make  or  grant  any  undue  or 
unreasonable  preference  or  advantage  to  any  person,  corporation 
or  locality,  or  to  any  particular  description  of  service  in  any 
respect  whatsoever,  or  subject  any  particular  person,  corporation 
or  locality  or  any  particular  description  of  service  to  any 
undue  or  unreasonable  prejudice  or  disadvantage  in  any  respect 
whatsoever.'* 

It  is  conceded  by  the  company  that  the  service  rendered  to 
annual  power  and  summer  power  consumers,  who  agreed  to  pay 
a  monthly  minimum  for  a  definite  period,  is  not  the  same  as  that 
rendered  to  consumers  who  did  not  contract  liability  for  minimum 
consumption,  but  who  paid  solely  for  the  steam  which  they  might 
consimie.  The  services  are  given  under  essentially  different  con- 
ditions and  circumstances.  The  general  rates  of  the  company 
apply  to  consumers  who  use  steam  for  heating  purposes  and  to 
all  other  consumers  who  did  not  agree  to  take  service  for  a  definite 
period  and  to  pay  a  minimum  monthly  charge  irrespective  of  the 
amount  used.  Those  who  pay  the  general  rates  are  usually  peak 
load  users  who  may  take  and  discontinue  service  at  their  own 
pleasure,  the  provision  for  whose  service  demand  must  be  made 
available  at  all  times  and  creates  an  unfavorable  load  factor. 
These  differences  in  conditions  and  circumstances  are  pointed 
out  in  Graver  v.  Brooklyn  Edison  Company,  126  App.  Div.  371, 
376,  377,  where,  in  speaking  of  electric  rates  and  services,  the 
court  says :    "  The  mere  fact  that  one  man  gets  an  equal  amount 
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of  carrent  for  lees  monej  than  his  neighbor  is  not  conclusive; 
it  mnst  be  shown  that  it  was  undei  tiie  same  circumstances  and 
conditions,  end  this  is  not  shown  unlees  it  is  established  that  the 
current  was  furnished  during  substantially  the  same  hours  and 
in  substantial!;  the  same  amount;  it  should  appear  at  least  that 
the  bills  with  which  comparison  is  made  were  contracted  for  sub- 
stantially the  same  number  of  lights,  of  equal  capacity,  and  daring 
substantially  the  same  hours,  and  the  evidence  in  this  case  does 
■  not  show  this ;  does  not  pretend  to  show  it     *     *     * 

"  To  say  that  the  plaintiff  was  receiving  his  current  under  the 
same  circumstances  and  conditions  as  those  who  had  agreed  to 
take  a  certain  amount,  or  to  pay  a  certain  amount  whether  they 
used  it  or  not,  is  a  mere  arbitrary  assertion,  not  warranted  hy 
the  facts.  In  view  of  the  peculiar  nature  of  electricity,  of  the 
conceded  difFereuce  in  cost  under  different  conditions,  and  the 
importance  of  knowing  the  amount  of  current  and  the  times  in 
which  it  is  to  be  demanded,  we  think  it  is  a  very  material  con- 
dition surrounding  the  transaction  that  the  contract  in  one  case 
provides  for  the  use  of  a  given  quantity,  while  in  the  other  the 
party  is  free  to  use  much  or  little  as  it  pleases  him.  While  he, 
in  effect,  demands  that  the  corporation  shall  be  prepared  to 
fnmiBh  current  for  his  entire  equipment,  he  does  not  guarantee 
to  the  defendant  that  he  will  use  enough  to  make  it  profitable 
for  it  at  any  price,  and  it  is  only  fair  that,  within  reasonable 
limits,  the  corporation  should  be  permitted  to  exact  a  rate  which 
will  compensate  it  for  its  la^er  investment  and  for  the  risk  it 
runs  of  not  having  a  market  for  the  product  which  it  must  he 
prepared  to  deliver/' 

In  Peck  V.  Indianapolis  Light  &  Heating  Co.,  P.  TJ.  R.  1916-B, 
445,  487,  the  Indiana  Commission  said :  "  In  order  to  maintain 
this  utility  in  the  most  economical  way  it  is  necessary  to  give 
consideration  to  lai^  users  of  light  and  power.  The  ability  of 
such  users  to  install  private  plants  for  the  production  of  electricity 
for  their  own  use  creates  a  competitive  condition  that  must  be 
reckoned  with.  The  investment  in  the  two  plants  now  operating 
in  liidianapoliB  is  but  little  above  the  expenditures  that  would 
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be  necessaiy  if  these  were  removed  aod  one  ideal  plant  eetab- 
lielied.  The  necessities  of  the  community  require  the  continuous 
operation  of  these  twa  If  the  large  husiness  houses  and  factories 
of  the  city  were  to  abandon  the  existing  plants  and  install  private 
ones,  the  cost  to  private  consumeni  would  be  greatly  increased. 
Yet,  these  private  consumers  are  wholly  unable  to  install  separate 
plants.  Such  relief  is  economically  imprudent  and  unwise.  A 
small  margin  of  profit  on  each  kilowatt  of  consumption  adds 
much  to  the  revenues  of  the  company.  As  the  plant  must  be  in 
continuous  operation,  the  testimony  shows  that  the  general  experi- 
ence of  all  operators  has  been  that  it  is  better  for  small  consnmera 
to  serve  large  users  at  a  low  rate  than  not  to  serve  them  at  all." 

The  undertakings  of  the  parties  to  a  contract  for  a  definite 
period  of  service  are  mutual  and  reciprocal;  the  company  is 
assured  that  for  a  stated  period  it  will  receive  a  monthly  mini- 
mum return  irrespective  of  the  actual  consumption,  and  the  con- 
sumer is  assured  that  for  that  period  he  will  receive  service  at 
the  stipulated  rate.  The  period  during  which  the  contract  is 
to  be  in  effect  must,  therefore^  be  deemed  an  essential  element 
of  the  rate  in  this  class  of  service.  Hence,  I  am  of  the  opinion 
that  the  annual  power  contracts  and  the  summer  power  contracts 
were  valid  and  not  unduly  discriminatory  when  entered  into. 

The  question  next  to  be  determined  is  the  validity  and  reason- 
ableness of  the  new  schedule  in  its  application  to  those  outstand- 
ing contracts  which  were  valid  and  enforcible  when  made.  The 
principal  contention  advanced  in  support  of  the  right  to  abrogate 
the  contracts  by  the  filing  of  a  new  schedule  is  that,  if  they  are 
held  to  be  enforcible,  consumers  now  receiving  service  under  the 
same  conditions  and  circumstances  will  pay  a  different  rate  and 
that,  therefore,  undue  discrimination  betwerai  those  consumers 
will  result.  But,  under  the  forms  of  contract  provided  for  in 
the  schedule  of  June  1,  1917,  there  is  no  class  of  consumers  who 
may  receive  service  under  the  conditions  and  cireumstancee  pre- 
vailing as  a  result  of  the  outstanding  contracts.  There  is  no 
consumer  who  is  assured  of  service  for  a  definite  term.  The 
condition  appearing  in  the  new  schedltlo,  which  became  a  part 
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of  eveiy  contract,  that  all  terms  and  conditions  are  subject  to 
termination  oi  modification  through  the  issuance  of  any  subse- 
quent schedule  by  the  company,  had  the  evident  purpose  of 
reaerring  to  the  company  the  right  to  abrogate  the  contracts  at 
any  time  by  the  mere  filing  of  a  new  schedule.  The  so-called 
contracts  in  the  new  schedule,  in  my  opinion,  have  not  the  essen- 
tial elements  of  legal  contracts.  The  company  does  not  thereby 
bind  itself  to  give  service  for  any  definite  period  —  one  year  or 
one  day  —  but  reserves  the  right  to  cancel  the  contract  forthwith 
by  the  mere  filing  of  a  new  schedule;  There  is  an  absolute  lack 
of  mutuality  of  obligation,  and  consequently  no  enforcible  agree- 
ment or  contract  is  created. 

It  follows  that  a  consumer  who  agreed  to  take  service  for  a 
definite  term  at  a  minimum  monthly  charge  at  the  rates  and 
upon  the  conditions,  in  accordance  with  the  schedule  eflFeetive 
November  1,  1916,  is  in  a  different  class  and  takes  service  under 
essentially  different  circumstances  than  the  consumer  who  may 
take  service  under  the  terms  and  conditions  of  a  so-called  contract 
terminable  by  the  company  at  will,  assuming,  of  course,  that  the 
prior  contracts  are  not  impliedly  subject  to  abrogation  in  the 
exercise  of  the  right  asserted  by  the  company  to  file  new  schedules 
of  new  rates  and  conditions. 

But  I  am  of  opinion  that  the  contracts  made  pursuant  to  the 
schedule  of  November  1,  1916,  are  valid  for  the  stipulated  term, 
and  are  not  lawfully  terminable  by  the  voltintaiy  act  of  the  com- 
pany in  putting  into  effect  a  new  schedule  pursuant  to  statutory 
provisions  or  by  the  consumer.  Quite  irrespective  of  the  differ- 
ence in  the  forms  of  contract  in  the  particular  schedules  under 
consideration,  it  is  my  view  that  nondiscriminatory  contracts 
made  pursuant  to  the  filed  schedule,  whose  period  has  a  definite, 
necessary  and  reasonable  relation  to  the  nature  of  the  service 
covered  thereby  and  the  rate  fixed  thereunder,  constitute  a  dis- 
tinct class  of  patrons  and  provide  for  a  distinct  condition  of 
service  separate  and  apart  from  that  class  of  patrons  and  con- 
ditions of  service  provided  for  under  the  subsequent  schedule. 
Such  classification  is  reasonable  and  is  a  necessary  incident  to 
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the  practice  of  making  tenn  contracts  at  all.  If  there  is  to  bo 
a  continued  recognition  of  tho  benefits  accruing  to  both  large  and 
small  consumers  from  term  contracts  providing  for  a  minimum 
monthly  payment,  then  such  nondiscriminatory  contracts,  made 
in  accordance  with  file  schedules,  must  be  held  obligatory  during 
their  life,  and  their  cancellation  at  the  will  of  the  company  for 
the  purpose  solely  of  obtaining  additional  revenue  is  unjust  to 
those  consumers  who,  in  reliance  upon  the  terms  of  such  contracts, 
have  adjusted  their  situation  in  view  of  those  terms.  If  this  is 
not  accomplished,  the  contract  customer  is  assured  of  no  different 
class  of  service  than  the  customer  paying  the  maximum  rate  and 
taking  service  at  will. 

Subdivision  10  of  section  80  of  the  Public  Service  Commissions 
Law,  in  providing  for  the  filing  with  the  Commission  of  all  forms 
of  contracts  or  agreements  relating  to  rates  or  chains,  must  have 
contemplated  that  such  contracts  can  be  lawfully  made  as  will 
define  the  mutual  rights  of  the  utility  and  the  consumer  imder 
the  rates  thereby  fixed. 

I  am  of  opinion  that  as  the  schedule  of  June  1,  1917,  does  not 
distinguish  between  the  classes  of  patrons  and  conditions  of 
service  adverted  to,  the  rates  specified  in  that  new  schedule  apply 
to  all  consumers  who  have  made  contracts  pursuant  to  the  schedule 
of  November  1,  1916,  until  the  company  voluntarily  or  under 
order  of  the  Commission  fixes  a  different  rate.  As  the  Commis- 
sion has  no  power  td  award  reparation,  the  consumer's  relief 
because  of  the  excessive  and  unlawful  charge  for  the  intermediate 
period  must  be  obtained  in  any  other  forum  which  may  take 
cognizance  of  such  causes  of  action. 

The  anomalous  situation  which  is  here  presented  could  be 
avoided  were  the  Conunission  given  the  same  power  to  suspend 
schedules  of  steam  companies  as  it  possesses  with  respect  to 
tariffs  of  common  carriers  (Public  Service  Commissions  Law, 
§  29)  and  were  given  the  same  power  to  award  reparation  as  is 
possessed  by  the  Interstate  Commerce  Commission,  or  if  no 
increased  rate  could  be  filed  except  after  approval  thereof  had 
been  received  from  the  Commission  as  is  now  provided  respecting 
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tariff  of  interstate  carriers  by  the  acta  of  Congresa  of  August  9, 
1917. 

The  authorities  cited  by  the  coimael  for  the  steam  company 
and  for  the  New  York  Edison  Company  as  amieus  curicE  have 
been  examined  with  care,  but  none  is  found  to  be  in  conflict  with 
views  which  have  been  here  expressed.  In  Matter  of  Electric  Rate 
Contracts  of  New  York  Edison  Company,  6  P.  S.  C.  R.,  Ist  Dist., 
N.  Y.,  48,  289,  828,  this  Commission  condemned  as  unduly  dis- 
criminatory contracts  between  an  electrical  company  and  several 
of  its  customers  under  which  the  company  agre^  to  furnish  and 
maintain  more  than  one  meter  on  the  premises  of  each  customer. 
The  contracts  had  several  years  to  mn  when  the  Commission 
entered  an  order  that  after  January  1,  1916,  the  amount  of  the 
current  supplied  should  be  determined  by  a  master  meter  and 
that  there  ^onld  be  but  one  meter  to  a  service.  The  Com* 
mission,  adopting  a  memorandum  of  its  counsel,  held  that  the 
schedule  filed  pursuant  to  the  order  referred  to  abrogated  the 
outstanding  contracts  which  had  been  held  to  be  discriminatory. 
No  consideration  was  there  had  of  the  question  as  to  the  effect 
of  a  voluntary  increase  in  rates  and  a  voluntary  change  in  terras 
upon  nondiscriminatory  contracts  made  in  accordance  with  exist- 
ing schedules,  nor  was  there  consideration  had  of  the  power  of 
the  Commission  to  order  an  amendment  of  schedules  to  provide 
for  such  outstanding  contracts.  In  that  case  the  practice  of 
famishing  to  landlord  eonsuraera  subraeters  used  by  the  landlord 
in  measuring  the  tenants'  current  consumption  was  condemned 
and  prohibited  and  contracts  for  the  supply  of  tenants*  submeters 
were,  in  effect,  hrfd  to  be  discriminatory  and  invalid. 

Certain  statements  in  the  case  of  Armour  Packing  Company 
V.  tTnited  States,  209  U.  S.  56,  chiefly  relied  on  by  the  company, 
when  read  apart  from  the  context  and  without  a  consideration 
of  the  particular  facts,  lend  superficial  support  to  the  contentions 
of  the  company.  In  the  limited  application  of  those  statements 
to  the  issue  there  involved,  there  is  not  deducible  any  principle 
at  variance  with  the  conclusions  reached  in  this  opinion.  In  the 
Armour  case,  it  appears  that  on  June  17,  1906,  the  Chicago, 
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Bnrlington-Quincy  Railway  Company  contracted  with  the  pack- 
ing company  to  carry  export  ahipmenta  from  Kansas  City,  Kan., 
ttntU  December  31,  1905,  at  a  rate  the  proportionate  part  of 
which  from  the  Mississippi  river  to  New  York  city  was  twenty- 
three  cents  per  100  pounds.  The  rate  wag  that  set  forth  in  the 
railroad's  filed  tariff  schedule.  No  period  of  time,  however, 
was  coupled  with  the  filed  rate.  On  August  6,  1905,  the  tariff 
was  amended  and  duly  published  and  filed  showing  that  the  pro- 
portionate part  from  the  Miasiesippi  river  to  New  York  city  was 
thirty-five  cents  instead  of  twenty-three  cents  per  100  pounds. 
On  August  17, 1905,  the  packing  company  delivered  to  the  rail- 
road company  certain  products  for  shipment  and  the  railroad 
company  accepted  them  and  received  pay  on  the  basis  of  the  con- 
tract made  June  17,  1905.  Thereupon  Armour  company  was 
prosecuted  and  convicted  for  a  violation  of  the  ao-called  Elkins 
Act  in  obtaining  an  unlawfal  concession  from  the  published  and 
filed  rata  It  must  be  noticed  that  there  was  no  schedule  on 
file  at  the  time  the  contract  was  entered  into,  providing  for  the 
making  of  such  contracts.  Time  is  not  an  essential  element  of 
the  rate  of  carriers  as  it  may  be  in  certain  classes  of  service  of 
public  utilities.  The  nature  of  the  services  is  essentially  differ- 
euL  Furthermore,  the  rate  given  by  the  Burlington  company 
to  Armour  was  not  open  to  the  public  at  lai^  It  was  a  secret 
and  private  arrangement  —  discriminatory  and  preferential  when 
mada  As  the  court  said:  "In  the  Etkins  Act,  Congress  has 
made  it  a  penal  offense  to  give  or  receive  transportation  at  less 
than  the  published  rate.  This  rate  can  only  be  raised  by  ten 
days'  or  lowered  by  three  days'  notiea  Sec.  6,  25  Stat.  856. 
There  is  no  provision  excepting  special  contracts  from  the  opera- 
tion of  the  law.  One  rate  is  to  be  charged  and  that  the  one  fixed 
and  published  in  the  manner  pointed  out  in  the  statute,  and 
subject  to  change  in  the  only  way  open  by  the  statute.  There 
ia  no  provision  for  the  filing  of  contracts  with  shippers  and  no 
method  of  making  them  public  defined  in  the  staiuie.  If  the 
rates  are  subject  to  secret  alteration  by  special  agreement  then 
the  statute  will  fail  of  its  purpose  to  establish  a  rate  duly  pnV 
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lislied,  known  to  all,  and  fnnn  iriiich  neither  shipper  nor  carrier 
may  depart. 

"  It  IB  said  that  if  the  carrier  bbw  fit  to  change  the  published 
rate  by  contract  the  effect  will  he  to  make  the  rate  available  to 
all  other  shippers.  But  the  law  is  not  limited  to  giving  equal 
rates  hy  indirect  and  oncertain  methods.  It  has  provided  ior 
the  estahlishing  of  one  rate,  to  be  filed  as  provided,  subject  to 
change  B»  provided,  and  that  rate  to  be  while  in  force  the  only 
legal  rate.  Any  other  construction  of  the  statute  opens  the  door 
to  the  poaaibility  of  the  very  abusea  of  unequal  rates  which  it 
was  the  design  of  the  statute  to  prohibit  and  punish."  And  in 
quoting  with  approval  from  New  York,  New  Haven  &  Hartford 
B.  R.  Company  v.  Interstate  Commerce  Commission,  200  U.  S. 
361,  391,  the  court  said :  "  It  cannot  be  challenged  that  the  great 
purpose  of  the  act  to  r^^ate  commerce,  whilst  seeking  to  prevent 
unjust  and  unreasonable. rates,  was  to  secure  equality  of  rates 
as  to  all  and  to  destroy  favoritism,  these  last  being  accomplished 
by  requiring  the  publication  of  tariffs  and  by  prohibiting  secret 
departures  from  such  tanffe,  and  forbidding  rebates,  preferences, 
and  all  other  forms  of  undue  diserimination.  To  this  extent  and 
for  these  purposes  the  statute  was  remedial  and  is,  therefore, 
entitled  to  teceive  that  interpretation  which  reasonably  accom- 
plishes the  great  public  purpose  which  it  was  enacted  to  subserva 
*  *  *  The  all-embracing  prohibition  against  either  directly  or 
indirectly  chaining  less  than  the  published  rates  shows  that  the 
purpose  of  the  statute  was  to  make  the  prohibition  applicable  to 
every  method  of  dealing  by  a  carrier  by  which  the  forbidden 
result  could  be  brought  about  If  the  public  purpose  which  the 
statute  was  intended  to  accomplish  be  home  in  mind,  its  meaning 
becomes,  if  possible,  clearer." 

The  evil  resulting  from  holding  the  contract  valid  was  thus 
stated  1^  the  Circuit  Court  of  Appeals  (153  Fed.  Repr.  1): 
"If  a  carrier  may  lawfully  make  an  enforcible  contract  with  a 
shipper  to  maintain  an  established  rate  upon  future  shipments 
for  a  definite  time,  it  may  make  such  an  agreement  with  a  pre- 
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ferrcd  patron,  tten  file  and  publish  an  advanced  rate,  which  will 
govern  like  traoBportation  by  others  similarly  situated,  and  the 
performance  of  its  contract  will  give  the  concession  and  work 
the  discrimination  which  the  national  acta  to  regulate  commerce 
were  enacted  to  prevent.  All  carriers  may  make  similar  agree- 
ments with  their  shippers  and  take  like  proceedings,  and  the 
national  legislation  against  rebates,  concessions,  and  discrimina- 
tion will  be  futile.  The  acta  of  Congress  may  not  be  thus 
evaded." 

But  in  the  present  case  no  such  agreement  with  a  preferred 
patron  is  possible  because  every  patron  was  entitled  to  make  a 
contract  in  the  form  set  forth  in  the  filed  schedule  of  November  1, 
1916.  Public  Service  Commissions  Law  (§  80,  subd.  10) 
expressly  provides  for  the  filing  of  schedules  showing  forms  of 
contract  relating  to  rates.  The  holding  in  the  Armour  case  was 
that  upon  the  filing  of  the  new  increased  rate  that  rate  was  the 
only  rate  chargeable  and  that  llie  payment  of  a  less  rate  was  in 
violation  of  law.  The  power  of  the  Interstate  Commerce  Com- 
mission to  compel  an  amendment  of  schedules  was  not  involved. 
The  schedule  rate  was  the  only  one  that  could  be  lawfully  charged 
and  the  fact  that  a  secret  discriminatory  contract  had  been  made 
which  was  not  provided  for  in  any  filed  tariff  did  not  justify 
the  granting  of  a  rate  different  from  that  in  the  new  schedule. 
Guaranteed  patronage  for  a  definite  period  has  not  in  respect 
to  transportation  been  held  to  be  a  justifiable  ground  for  dis- 
tinction in  rates  of  common  carriers  to  shippers,  as  it  has  been 
in  rates  of  other  utilities  to  their  consumers.  Moritz  v.  Ed.  EL 
Illuminating  Co.  of  Brooklyn,  7  P.  S.  C.  R,  1st  DisL,  N.  Y. 
175;  Maires  v.  FlatbuA  Gas  Co.,  16  St.  Dept.  Rep.  — . 

In  several  of  the  other  cases  relied  upon,  contracts  —  some  dis- 
criminatory and  some  not  discriminatory  when  made  —  became 
so  upon  the  adoption  of  a  Public  Service  Commissions  Law  and 
the  filing  of  schedules  thereunder,  and  it  was  properly  held  that 
the  sovereign  State  had  the  power  to  terminate  these  contracts 
by  the  passage  of  the  law.     That  situation  is  different  from  the 
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one  arisiag  where  it  is  Bought  to  keep  in  force  nondiscriminatorj' 
contracts  made  in  accordance  with  filed  achedulee. 

A  situation  illustratively  analogous  to  the  one  here  presented 
arises  in  cases  where  railroad  companies  increase  mileage  rates 
and  commntation  or  trip  ticket  ratefi  by  the  filing  of  new 
tariffs.  In  such  cases,  it  has  been  the  invarioble  practice  to  permit 
the  use  of  books  and  tickets  of  the  classes  indicated  which  were 
outstanding  at  the  time  of  the  increase  in  accordance  with  their 
terms  and  until  their  expiration.  The  fact  that  this  practice 
has  been  universal  and  that  there  have  been  no  complaints  or 
prosecutions  on  the  basis  that  it  was  in  violation  of  the  law  is 
persuasive  that  the  prevalent  view  is  that  such  contracts  are 
in  a  separate  class  and  are  not  affected  by  new  tariffs.  While 
most  statutes  specifically  permit  the  issuance  of  these  classes  of 
transportation,  such  statute  are  but  a  recognition  of  the  com- 
mon law  rule  that  rates  and  contracts  are  not  discriminatory 
which  are  based  upon  essentially  different  service  and  under  essen- 
tially different  conditions.  Interstate  Commerce  Commission  v. 
B.  &  O.  R.  R.,  145  U.  S.  263,  2T8. 

It  is,  of  course,  entirely  sound,  as  urged,  that  the  Commission 
has  no  power  to  direct  specific  performance  of  a  contract  between 
the  company  and  a  consumer.  Here,  however,  the  attack  in 
reality  is  made  upon  the  schedule  of  June  1,  1917,  which  unrea- 
sonably and  unlawfully  fails  to  provide  for  the  continuance  of 
the  contracts,  and  it  is  well  settled  that  application  must  be  made 
to  the  Commission  to  obtain  a  modification  or  reformation  of 
schedules  where  the  complaint  is  made  against  the  schedule  itself 
rather  than  upon  the  manner  of  its  application.  Metzger  v.  N,  Y. 
State  Rys.,  168  App.  Div.  187. 

My  conclusions,  therefore,  may  be  summarized  as  follows: 

1.  That  the  act  of  the  New  York  Steam  Company  in  canceling 
by  its  notice  of  May  28,  1917,  contracts  made  in  conformity 
with  the  schedule  effective  Kovember  1,  1916,  was  unjust  and 
Tinreasonahle. 

2.  That  the  schedule  of  Jime  1,  1917,  is  unjust,  unreasonable, 
and  imlawful  in  so  far  as  it  does  not  provide  a  separate  dassifica- 


by  Google 


State  Depabtmbnt  Bepobts 


[Vol.  16]  Public  Service  CommiBBion,  First  District 

tion  for  contracts  in  force  on  that  date  and  made  in  confonnity 
with  the  schedule  effective  Kovember  1,  1916. 

3.  That  the  company  abould  be  directed  to  file  a  supplement 
to  thia  schedule  of  June  1,  1917,  which  shall  provide  that  all  con- 
tracts made  in  conformity  with  the  schedule  effective  November  1, 
1916,  and  outstanding,  on  June  1,  1917,  unless  thereafter  can- 
celed by  mutual  consent,  shall  be  in  full  force  and  effect 

Afpbitdiz  a 

Form  of  Animal  Power  Contract  —  November  1,  1916,  Schedule 

Agreement  for  Steam  Service 

to  the  new  toek  steam  oompaht 

General  0£Bces:     280  Madison  Avenue  at  40th  Street 

New  York  City 

New  Tore, ,191.. 

The  undersigned  requests  The  New  York  Steam  Company  to 

supply  Steam  to  the  premises  ■ 

For  the beginning  

and  terminating   

and  subject  to  the  Rules  and  Regulations  endorsed  hereon,  and 
made  a  part  hereof,  agrees: 

To  pay  for  such  service  monthly,  or  at  such  other  times  as  the 
meter  may  be  read,  upon  presentation  of  the  bill ;  that  the  supply 
shall  be  measured  by  the  meter  provided  by  the  Company;  that 
the  rate  shall  be: 

Annual  Poweb  Rats 
For  the  first  500,000  pounds  consumed  in  each  monthly  period, 
$.50  per  1000  pounds. 

For  the  next  500,000  pounds  consimied  in  each  monthly  period, 
$.45  per  1000  pounds. 

For  all  over  1,000,000  pounds  consumed  in  each  monthly  period, 
$.40  per  1000  pounds. 

It  is  further  agreed,  in  consideration  of  the  ratee  herein  speci- 
fied, that  the  minimum  monthly  quantity  to  be  paid  for  by  the 
undersigned  shall  not  be  less  than  250,000  pounds. 
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The  Steam  Service  is  to  be  uaed  for  the  following  purposes : 

For  The  New  York  Steam  Com- 
pany 

Submitted 

Approved 

VJce-Preaident.  Please  sign  full  name. 

Accepted 

Secietary-TreaBurer.  If  corporation  or  co-partner- 
ship, name  and  title  of  mem- 
ber  signing. 

Deposit 

Hailing  Address  if  other  than 
above. 


NoTB. — Thia  form  of  application  used  tor  Annual  Power  Consnmera.  TIi* 
"Bulea  and  Regulalioni "  are  made  a  part  of  thia  contract. 

Appihdii  B 

Form  of  Annual  Power  Contract — Jime  1,  1917  Schedule 

Agreemfflit  for  Steam  Service 

TO  THB    RKW  TOBK    8TBAH    OOMPAHT 

General  Offices:    280  Madison  Avenue  at  40th  Street 
New  York  City 

Nbw  Yobk, ,  191,. 

The  undersigned  requests  The  New  York  Steam  Company  to 

supply  Steam  to  the  premises 

and  subject  to  the  Terms  and  Conditions  endorsed  hereon,  and 
made  a  part  hereof,  agrees: 

To  pay  for  such  service  monthly,  or  at  such  other  times  as  the 
meter  may  be  read,  upon  presentation  of  the  bill ;  that  the  supply 
shall  be  measured  by  the  meter  provided  by  the  Company;  that 
the  rate  shall  be :  - 

Hate  "B"  —  Anfcai,  Poweb  Sbeviob 
For  the  first  500,000  kals  consumed  in  each  monthly  p«iod 
Bt  $.60  per  1000  kals. 
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For  the  next  600,000  kals  consumed  in  each  monthly  period 
at  $.54  per  1000  kala. 

For  the  next  1,000,000  kals  consumed  in  each  monthly  period 
at  $.48  per  1000  kale. 

For  the  Exceas  oyer  2,000,000  kala  consumed  in  each  monthly 
period  at  $.45  per  1000  kala. 

It  ia  agreed,  in  consideration  of  the  Company's  "Annual  Power 
Service  "  Rate  "  B  "  that  the  minimum  monthly  quantity  of  ateam 
to  be  paid  for  by  the  underaigned  shall  not  be  lesa  than  250,000 
kale  during  the  term  of  this  agreement  and  any  extenaion  thereof, 
and  that  its  period  shall  continue  for  not  lose  than  one  year  from 
the  beginning  of  the  service  supplied  hereunder,  subject  there- 
after to  termination  by  either  party  upon  giving  thirty  days' 
notice  in  writing. 

Rate  "B"  applies  to  "Annual  Power  Service"  (Steam  for 
Power  and  Heating  purposes  for  12  consecutive  months). 

The  Steam  Service  supplied  under  this  schedule  is  to  be  used 
for  the  following  purposes: 

For  The  New  York  Steam  Com- 
pany 

Submitted 

Approved 

Vice-President                Please  sign  full  name. 
Accepted 

Secretary-Treasurer.  If  corporation  or  co-partner- 
ship, name  and  title  of  mem- 
ber signing. 


Mailing  Address  if  other  than 
above. 
Remarks 

0pon  the  foregoing  (pinion  the  Commission,  on  the  25th  day 
of  February,  1918,  made  the  following  order: 

Bt  the  Commissiok. —  Hearings  having  been  duly  had  by  and 
before  the  Commission  in  the  above-entitled  matter,  H.  H.  Whit- 


by GoOglc 


Kates  abd  Chasoes  of  Nbw  York  Stbau  Co.         321 

Public  Service  ConuniBaiou,  First  Dietrict  [Vol.  1^] 

man,  Esq.,  appearing  for  the  New  York  Steam  Company,  H.  J. 
HommenSj  Esq.,  appearing  for  the  New  York  Edison  Company, 
amiens  curia,  and  Godfrey  Goldmark  and  Robert  J.  Farrington, 
EBqs.,  assistant  counsel,  attending  fot  the  Commiasion;  and  the 
Commission  being  of  the  opinion  and  having  determined  after 
the  proceedings  had  upon  said  hearings  that  the  act  of  the  New 
York  Steam  Company  in  canceling  by  its  notice  of  May  28,  1917, 
contracts  made  with  it  in  conformity  with  its  schedule  effective 
November  1,  1916,  was  nnjnst  and  tmreasonable  and  that  the 
.schedale  of  said  company  effective  June  1,  1917,  is  unjust,  unrea- 
sonable and  unlawful  in  so  far  as  it  does  not  provide  a  separate 
dassification  for  contracts  in  force  on  that  date  and  made  in 
conformity  with  the  said  schedule  effective  November  1,  1916; 
now,  therefore,  it  is 

Ordered,  That  on  or  before  March  5,  1918,  said  New  York 
Steam  Company  shall  issue,  file  and  post  a  supplement  to  its 
schedule  of  June  1,  1917,  which  supplement  shall  provide  that 
all  contracts  made  in  conformity  with  the  schedule  of  said  com- 
pany effective  November  1,  1916,  and  outstanding  on  June  1, 
1917,  unless  thereafter  canceled  by  mutual  consent,  shall  be  in 
full  force  and  effect 

Further  ordered,  That  this  order  shall  take  effect  immediately 
and  shall  continue  in  force  until  changed  or  abrogated  by  further 
order  of  the  Commission.  This  order,  however,  is  made  without 
prejudice  to  further  hearings  and  proceedings  in  the  above- 
entitled  matter  with  respect  to  the  reasonableness  generally  of  the 
basic  rates  and  charges  set  forth  in  the  said  schedule  of  June  1, 
1917,  and  supplements  thereto,  and  no  determination  thereon  is 
hereby  made. 

Further  ordered.  That  on  or  before  March  2,  1918,  the  New 
York  Steam  Company  shall  notify  the  Commission  in  writing 
whether  the  terma  of  this  order  are  accepted  and  will  be  obeyed. 

Statk  Dipt.  Bipi. —  ToL  ID        SI 
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In  the  Matter  of  the  Hearing  on  the  Motion  of  the  Commission 
Concerning  the  Kegulations,  Practices  and  Service  of  The 
Beooklyn  IIeiqhts  RAiLBOAn  Company  ;  Bbooklyk,  Qokeks 
County  and  Sububbar  Railboad  Company;  Coney  Island 

AND  GbaVESEND  ItAILWAT  CoMPANT ;  ThB  CoSET  IsLAND  AND 

Bbooklyk  Bailboad  Company,  and  The  Nassau  Elegtbio 
Raileoad  Company  on  Their  Respective  Lines  of  Street  Sur- 
face Railroad 

Case  No.  1880 

(Public  Service  Cotntniasion,  First  District,  Hirch  4.   1918) 

Sdiednles  ordered  to  be  filed  with  tlie  Commiasion  as  to  opeiatlon  and  routes 
of  cMtain  street  railroad  companies. 

The  Conmitssion,  after  an  InTestigation  whicli  began  on  October  26, 
1914,  and  was  continued  on  various  dates  thereafter,  finds  that  the 
Brooklyn  Heights  Railroad  Company  and  other  street  railroad  com- 
panies fait  to  run  their  cars  with  autRcient  regularity  or  frequency,  and 
do  not  have  or  maintain  reasonable  schedules  for  the  runs  upon  several 
of  their  lines,  and  that  their  time  schedutea  and  the  service  regulations 
and  practices  of  the  said  street  railroad  companies  as  to  the  frequency 
of  the  running  of  cars,  the  extent  of  overloading,  the  adjusting  of  pas- 
sengers, are  inadequate,  insufficient  and  improper,  and  that  the  said  com- 
panies should  establish,  file  and  maintain  definite  schedules  representing 
standards  of  adequate  service  on  each  of  the  said  lines. 

By  the  Commission. —  A  hearing  having  been  duly  held  in 
the  above-entitled  matter  on  October  26,  1914,  and  on  various 
adjourned  dates  thereafter,  and  the  Commission  being  of  opinion 
that  the  Brooklyn  Heights  Railroad  Company ;  Brooklyn,  Queens 
County  and  Suburban  Railroad  Company;  Coney  Island  and 
Gravesend  Railway  Company;  the  Coney  Island  and  Brooklyn 
Railroad  Company,  and  the  Nassau  Electric  Railroad  Company 
do  not,  nor  do  any  of  them,  run  their  cars  with  sufficient  r^u- 
larity  or  frequency,  and  do  not  have  or  maintain  reasonable  time 
schedules  for  the  runs  upon  various  of  their  lines,  and  that  such 
time  schedules  as  the  companies  do  have  are  not  based  upon  proper 
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Btandaids  for  tlie  maintraiance  of  adequate  and  sufficient  service 
on  the  aaid  Hnea,  and  that  the  service,  r^fulations,  and  practices 
of  each  of  the  said  street  railroad  eompaniea,  in  respect  to  the 
frequency  of  the  running  of  ears,  the  extent  of  overloading  and 
congestion  of  passengers,  the  failure  to  provide  seats  for  paa- 
sengers,  and  the  time  schedules  for  the  various  runs,  are  inade- 
quate, insufficient  and  improper,  and  the  Oommission  being  of  the 
further  opinion  that  the  companies,  and  each  of  them,  should 
establish,  file,  observe  and  maintain  definite  schedules  representing 
standards  of  adequate  service  on  each  of  the  said  lines ; 

Now,  therefore,  it  is  hereby 

Ordered,  That  the  Brooklyn  Heists  Railroad  Company,  Brook- 
lyn, Queens  County  and  Suburban  Railroad  Company,  Coney 
Island  and  Gravesend  Railway  Company,  the  Coney  Island  and 
Brooklyn  Railroad  Company,  and  the  Nassau  Electric  Railroad 
Company,  and  each  of  them,  be  and  they  are  hereby  directed  to 
do  each  and  all  of  the  following  things,  to  wit: 

(1)  Prepare  and  file  with  this  Commission,  within  ten  days 
from  the  date  of  this  order,  and  three  days  before  their  effective 
date,  a  schedule  or  echeduJes  showing,  as  to  each  line  operated  or 
controlled  by  each  such  company,  the  service  which  such  company 
has  established  and  is  providing,  and  is  willing  to  and  will  con- 
tinue to  provide,  and  the  number  and  headway  of  ears  which 
such  company  is  operating  and  is  willing  to  and  will  continue 
to  operate,  as  representing  and  constituting  standards  of  adequate 
service  for  the  transportation  of  passengers,  on  such  line,  until 
Buck  time  or  times  as  suck  schedule  or  acbedules  shall  be  changed 
in  the  manner  hereinafter  provided,  each  of  which  such  schedules 
shall  be  signed  and  attested  by  the  proper  officers  and  agents  of 
the  company  for  which  such  schedule  is  submitted,  and  shall  show, 
as  to  and  for  each  line: 

(a)  The  route  over  which  the  operation  of  such  line  is  to  take 
place; 

(b)  The  car  run  numbers  assigned  to  such  line; 

(c)  The  terminals  and  car  depots  for  such  line; 

(d)  The  terminii  of  each  run  of  cars  on  any  part  of  auch  line ; 
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(e)  The  location  or  specific  points,  not  leas  than  five  in  nam- 
ber,  on  such  line,  past  which  the  eat  of  each  run  shall  he  scheduled 
to  be  operated  at  designated  times  of  the  day  and  night;  such 
points,  the  runs,  and  the  scheduled  time  at  which  each  car  on 
such  run  shall  pass  each  such  designated  point,  to  be  shown  in 
and  b;  the  said  schedules; 

(f)  Specific  times  of  the  day  and  night  when  the  cars  of  each 
run  shall  be  scheduled,  respectively,  to  depart  from  such  tei^ 
minii  and  to  pass  the  designated  points;  and 

(g)  The  nm  numbers  of  cars  so  scheduled  to  depart  from  such 
'.erminii  and  pass  such  specified  points  at  such  specified  times  nf 
the  day  and  night; 

(h)  The  names  and  official  titles  or  positions  of  the  officers  and 
agents  of  each  company  who  are,  and  are  designateiZ  by  the  com- 
pany as,  responsible  for  the  company's  observance  of  and  compli- 
ance with  any  of  the  provisions  of  this  order. 

Provided,  however,  Uiat  at  any  time  after  the  filing  of  any  such 
schedule  or  schedules,  any  of  the  said  companies  may  make 
changes  in  or  additions  to  any  schedule  filed  by  it,  upon  filing  with 
the  Commission  a  supplemental  schedule  or  statement  setting  forth 
fully  the  changes  oi  additions  to  be  made  in  the  schedule  last 
theretofore  filed,  in  accordance  with  paragraph  (4)  hereof  and 
not  inconsistent  with  any  order  of  this  Commission. 

(2)  Operate  cars  and  maintain  service  on  each  of  the  said 
lines  according  to  and  in  compliance  with  the  schedules  therefor 
and  supplements  thereto  at  the  time  on  file  with  the  Commission 
and  all  orders  of  this  Commission  affecting  such  service,  and  to 
continue  to  operate  cars  and  maintain  service  according  to  and 
in  compliance  with  such  schedules  or  supplements  and  order  or 
orders,  until  such  schedule  or  supplement  or  the  requirements 
thereof  have  been  modified  or  changed  by  order  of  the  Commis- 
sion after  hearing  or  by  the  company  through  the  filing  of  a  new 
schedule  in  accordance  with  paragraph  (4)  hereof. 

Provided,  further,  that  if  on  any  day  on  any  line,  the  officers 
and  agents  of  the  company  operating  the  said  line  fail  to  operate 
cars  and  provide  service,  according  to  and  in  compliance  with 
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the  requirements  of  this  order,  in  that  during  more  than  one  hour 
on  such  daj  the  number  of  cars  required  for  such  line  l^  the 
schedule  at  the  time  in  force  are  not  operated  oa  such  line,  or  in 
that  during  more  than  two  consecutive  hours  four  or  more  cars 
leave  the  indicated  terminii  on  scheduled  cai^runa  on  an  average 
of  more  than  ten  minates  later  than  the  scheduled  times  of  the 
cars  on  such  run  numbers,  it  shall  be  the  duty  of  the  said  officers 
and  agents  whose  names  are  filed  by  the  company  pursuant  to 
subdivision  (h)  of  paragraph  (1)  hereof  to  report  the  facts  of 
such  non-compliance  to  the  Commission  in  writing  within  twenty- 
four  hours  from  the  time  thereof. 

(3)  Display  in  a  conspicuous  position  on  the  front  and  outside 
of  each  car  operated  for  the  transportation  of  passengers  on  each 
such  line  a  Buitable  plate  or  sign  to  denote  the  run  number  on  the 
schedule  under  which  said  car  is  being  operated;  and  also  display, 
in  a  conspicuous  place  on  the  inside  of  such  car,  a  suitable  time- 
table showing  the  headway  and  service  which  the  said  company 
is  required  to  maintain  and  operate  upon  such  line,  during  the 
respective  honrs  of  the  day  and  night,  under  the  schedules  or 
supplements  at  the  time  in  force  as  to  such  line  or  lines;  the 
fonn,  design,  style  and  size  of  such  plate  or  sign,  and  of  such 
time-table,  to  be  prepared  by  the  company  and  submitted  for  the 
approval  of  the  Commission  within  fifteen  days  from  the  date 
hereof,  and  such  plates  or  signs  and  such  time-table  so  approved 
to  be  provided,  installed  and  displayed  within  thirty  days  from 
the  approval  of  the  form,  design,  style  and  size  thereof  by  the 
Commission,  and  to  be  thereafter  at  all  times  correctly  kept  and 
displayed  in  each  such  car  by  the  company. 

(4)  At  any  time  after  the  filing  of  the  original  schedules,  any 
company  may  file  with  this  Commission,  at  least  five  days  in 
advance  of  their  effective  dates,  unless  the  Commission  shall  by 
order  or  special  permission  approve  a  lesser  time,  amended  or 
substituted  schedules  or  supplements  thereto,  showing  changes 
which  the  company  desires  to  make  with  respect  to  any  of  the 
matters  in  the  filed  schedules  specified  in  paragraph  (1)  hereof, 
and  which  are  not  iuconsist^it  with  any  order  of  the  Commission. 
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and,  unle8fi  othervise  ordered  by  the  OommiaBion  after  hearing, 
fluch  amended  or  substituted  schedules  shall  go  into  and  be  and 
continue  in  effect  until  further  changed  as  provided  in  this  para- 
graph or  1^  order  of  the  CoramiBsion  after  hearing.  Provided, 
however,  that  nothing  contained  in  this  order  or  done  by  any  com- 
pany in  pursuance  thereof  shall  be  or  be  construed  to  be  in  dero- 
gation of  or  in  substitution  for  the  duty  of  such  company  to  pro- 
vide reasonable  and  adequate  service  and  operate  a  sufficient  num- 
ber of  cars  therefor  at  all  times  on  each  of  its  lines,  by  running 
cars  or  affording  service,  as  needed,  in  excess  of  the  lequlrementa 
of  the  said  schedule  and  supplements  at  the  time  in  force  as  to 
such  line  or  lines,  or  otherwise;  and  nothing  contained  in  this 
order  or  done  by  any  company  in  pursuance  thereof  shall  be  con- 
strued to  prevent  any  of  the  said  companies  from  operating  at 
any  time  on  any  lines  any  cars  or  service  in  addition  to  those 
set  forth  in  the  said  schedules  and  supplements  at  the  time  in 
force  as  to  such  line  or  lines. 

Further  ordered,  That  the  making  and  entry  of  this  order,  and 
anything  done  hereunder,  shall  be  without  prejudice  to  any  other 
or  further  order  in  this  case  or  in  respect  to  the  subject-matter 
hereof  or  of  the  said  schedules,  and  shall  be  subject  to  any  further 
hearing  for  the  purpose  of  requiring  changes  or  additions  in  the 
said  schedules  of  service  and  operation  or  any  of  them ;  and  it  is 

Further  ordered,  That  this  order  (excepting  paragraph  (3) 
hereof)  shall  take  effect  immediately  and  shall  continue  in  effect 
for  a  period  of  ei^te^i  months  from  the  date  of  this  order,  unless 
sooner  changed  or  modified  by  an  order  made  by  this  Commis- 
sion; that  the  provisions  of  paragraph  (3)  hereof  shall  take  effect 
at  the  times  therein  specified  and  continue  in  effect  during  the 
time  that  the  other  portions  of  this  order  are  in  effect;  and  that 
within  five  days  after  the  service  of  this  order  on  each  of  the  com- 
panies named  above,  the  said  companies  and  each  of  them  shall 
notify  the  Commission  in  writing  whether  the  terms  of  this  order 
are  accepted  and  will  be  obeyed. 

Further  ordered,  That,  upon  the  filing  with  this  Commiaaion 
by  the  said  companies  and  each  of  them  of  a  notification  in  writ- 
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ing  that  the  terms  of  this  order  are  accepted  and  will  be  obeyed, 
the  following  orders  heretofore  made  by  this  CommisaioD  shall  be, 
and  be  deemed  to  be,  abrogated,  ou  and  after  the  date  of  filing 
of  such  notice: 

Final  order  in  Case  No,  1433,  made  and  entered  January  20, 
1912,  relative  to  service  on  the  Flatbush  Avenue  line,  operated 
by  the  Brooklyn  Heights  Railroad  Company, 

Order  modifying  final  order  in  Case  No,  1686,  made  and 
entered  March  30,  1817,  relative  to  service  on  the  Balph-Rocka- 
way  line,  operated  by  the  Kassdu  Electric  Railroad  Company. 

Final  order  in  Case  No.  1744,  made  and  entered  April  24, 
1914,  relative  to  service  on  the  Vanderbilt  and  Sixteenth  Avenue 
lines,  operated  by  the  Nassau  Electric  Railroad  Company  and 
the  Brooklyn  Heights  Railroad  Company, 


In  the  Matter  of  the  Hearing  on  Complaint  of  CiiABLsa  A. 
Gould  against  The  New  Yokk  Edison  Company  with  Respect 
to  Its  Alleged  Refusal  to  Rerender  Bills  for  Electric  Current 
Supplied  to  Premises  at  No.  126  Fifth  Avenue,  Borough  of 
Manhattan,  City  of  New  York,  for  the  PCTiod  from  March  5 
to  May  7,  1916,  on  the  Basis  of  a  Combination  Contract  Price 
Instead  of  Individual  Contract  Prices 

Case  No.  2257 

(Public  ServlM  CommiBaion,  Pint  Dittriet,  Uarcb  IS,    1018) 

Jndidictiim  of  a  Public  Serrice  Conunfuion  In  the  mattei  of  chargea  for 
cnnent  coninmed  between  the  time  of  applylnz  for  inatallatioa  of  « 
mAster  metei  and  the  actnal  Installation  of  ench  metei. 

FrEtnisea  126  Fifth  avenue,  in  the  borough  of  Manhattan,  cit;  of  New 
York,  are  owned  by  the  complainant.  The  building  coneiets  of  twelve 
etorlea,  the  flrst  four  floors  beii^  used  for  offices  and  the  upper  floors 
for  lofts.  When  the  application  for  the  installation  of  the  master  meter 
was  made  there  were  in  eiistence  direct  contracts  between  the  tenants 
occupying  the  several  lofts  and  tbe  New  York  Edison  Company,  and  Ave 
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sep^ratA  contracts  between  the  complainsnt  and  the  compuij,  four  cover- 
ing the  service  on  the  four  ofBce  floors  mnd  one  the  service  for  the  public 
hsll  and  elevatoTB.  Under  each  of  these  separata  contracts  a  meter  was 
installed.  The  authorized  agent  of  the  coroplainuit  on  Hareh  20,  191T, 
sent  to  the  company  consente  to  the  cancellation  of  individual  contracts 
from  nine  of  the  tenants,  and  two  dajs  later  the  company  wrote  to  the 
complainant's  agent  giving-  a  list  of  the  tenants  who  had  requested  the 
company  to  cancel  their  contracts  and  render  the  hill  to  him,  and  stat- 
ing that  as  this  was  in  accordance  with  the  landlord's  contrarCt  with  the 
company  this  would  be  dona 

On  May  7,  1917,  the  master  meter  was  installed  and  about  s  month 
later  the  company  rendered  the  said  agent  a  bill  charging  tfae  landlord 
the  maximum  rate  for  the  consumption  indicated  upon  each  of  the  meters 
of  the  cancelling  tenants  and  aJso  upon  the  other  contracts-  The  object 
of  this  proceeding  is  to  secure  a  readjustment  of  the  excess  paid  over  the 
wholesale  rate  for  the  aggr^ate  of  current  consumed  by  the  tcnante' 
roetersi  and  for  which  complainant  has  been  compelled  to  pay  the  maxi- 
mum retail  rate.  Bcld,  that  the  company  in  the  .first  instance  can 
determine  what  it  believes  to  be  a  reasonable  time  between  the  applica- 
tion for  tbe  installation  of  a  master  meter  and  the  actual  installatioD, 
and  if  ttte  Conunission  deem  the  company's  determination  unreasonable 
it  can  so  find  upon  a  proper  hearing.  While  the  Commission  cannot 
order  reparation  for  lade  of  jurisdiction  it  suggests  that  the  bills  be 
rendered  so  as  to  charge  complainant  the  wholesale  rate  on  all  current 
consumed  between  April  fifth  and  May  seventh.  Beconunendation  mads 
in  accordance  with  the  opinion. 

Hervet,  Commissioner. —  The  principal  question  involved  in 
this  proceeding  is  as  to  the  rate  to  be  charged  for  current  con- 
sumed between  the  date  of  a  landlord's  application  for  the  instal- 
lation of  a  master  meter  accompanied  by  releases  of  tenants  and 
the  actual  installation  of  sucb  master  meter. 

The  complainant  is  the  owner  of  the  premises  126  Fifth  avenue, 
in  the  borough  of  Manhattan.  The  building  consists  of  twelve 
stories,  of  which  four  floors  are  let  for  offices  and  the  remainder 
for  lofta. 

At  the  time  the  application  for  the  master  meter  was  made 
the  tenants  occupying  the  lofts  had  direct  contracts  with  the  New 
York  Edison  Company  and  there  were  in  force  five  separate  con- 
tracts between  the  complainant  and  the  company,  four  covering 
the  service  on  the  four  office  floors  and  one  the  service  for  puUic 
hall  and  elevators.     A  separate  meter  was  installed  under  each 
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contract  On  March  20,  1917,  the  anthorized  agent  of  the  com- 
plainant sent  to  the  Edison  company  consents  to  the  cancellation 
of  individual  contracts  from  nine  of  the  tenants  and  on  March  22, 
1917,  the  company  wrote  to  the  complainant's  agent  as  follows: 

"Below  is  given  a  list  of  your  tenants  who  have  requested  us 
to  cancel  their  contracts  and  hill  their  service  to  yon. 

"As  your  contract  provides  for  including  traiants'  accounts,  this 
will  be  done  in  the  future  unless  we  receive'  other  instructions." 

The  master  meter  was  not  installed  until  May  7,  1917.  It 
appeai-8  that  it  was  the  Edison  company's  custom  to  read  the 
meters  on  complainant's  premises  on  or  about  the  fifth  of  each 
month.  Early  in  April  the  complainant's  agent  received  a  bill 
from  the  company  which  charged  the  complainant  the  maximam 
rate  for  the  consumption  indicated  upon  each  of  the  meters  of 
those  tenants  who  had  canceled  their  contracts  and  also  for  the 
meters  installed  under  complainant's  several  contracts  with  the 
company.  These  bills  covered  the  period  of  March  5  to  April  5, 
1917.  These  bills  were  returned  to  the  company  with  a  request 
for  rerendering  so  that  the  tenants'  consumption  should  be 
included  in  determining  the  rate  applicable.  On  April  twenty- 
sixth  the  company  replied,  "  We  wish  to  advise  you  that  we  have 
requested  a  rerendering  to  include  the  tenants'  with  the  owner's 
account  for  period  March  5  to  April  5,  1917."  The  company, 
however,  subsequently  refused  to  readjust  the  bills  and  the  full 
amount  had  been  paid  by  the  complainant  under  protest. 

After  the  installation  of  the  master  meter  on  May  7,  1917, 
bills  were  rendered  in  accordance  with  its  readings. 

This  proceeding  is  brought  to  obtain  a  refund  of  the  excess 
paid  over  the  wholesale  rate  for  the  aggregate  of  current  con- 
sumed by  the  tenants'  meters  and  for  which  complainant  has  been 
obliged  to  pay  the  maximum  retail  rate.  The  company  states 
that  on  receipt  of  the  tenants'  releases,  the  tenants'  accounts  were 
canceled  and  the  consumption  for  the  current  month  was  charged 
to  the  landlord.  Upon  this  ground  it  was  explained  that  the 
complainant  was  charged  with  the  consumption  of  the  tenants, 
not  only  from  the  date  of  the  application,  March  20,  1917,  but 
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from  the  date  when  the  meter  was  last  read,  name];,  March  5, 
1917.  The  company  maintains  that  the  master  meter  was 
installed  with  all  reasonable  diligence  and  that  it  is  justified  in 
charging  the  maximum  rate  upon  the  consumption  of  each  meter 
until  the  master  meter  was  actually  installed.  The  evidence, 
however,  does  not  satisfactorily  explain  the  caoae  of  the  long 
delay  in  the  installation  of  the  master  meter.  It  appears  that 
although  the  survey  of  the  building  for  the  purpose  of  ascertain- 
ing what  the  installation  was  took  but  several  days,  the  master 
meter  was  not  ordered  by  the  company  until  April  tw«ity-third, 
a  month  after  the  survey  could  be  completed  and  over  a  month 
after  the  application  was  filed.  Thereafter  the  necessary  meter 
board  was  erected  and  the  meter  was  ready  for  use  on  May  seventh. 
In  my  opinion  there  waa  undue  delay  in  the  installation  of  the 
master  meter.  The  company  concedes  that  in  some  instances  it 
faaa  adjusted  bills  as  here  requested,  but  contends  that  this  has 
been  done  only  where  the  company  found  that  it  had  not  acted 
in  accordance  with  the  directions  of  the  owner,  or  where  delay 
was  caused  by  the  inattention  of  one  of  its  own  employees.  The 
practice  of  the  company  deciding  in  each  case  whether  the  bills 
should  be  adjusted  upon  the  company's  own  determination  of 
whether  there  has  been  neglect  or  delay  is  one  that  may  easily 
lead  to  discrimination  and  injustice,  and  cannot  be  sanctioned. 
I  think  the  company  should  adopt  a  general  regulation  that  where 
an  application  for  a  master  meter  is  made,  accompanied  by  the 
necessary  consents  of  tenants,  the  landlord  should  be  charged  at 
the  wholesale  rate  applicable  for  all  current  consumed  from  and 
after  a  specified  number  of  days  from  the  filing  of  the  applica- 
tion. The  company,  in  the  first  inetance,  can  determine  what  it 
believes  to  be  a  reasonable  time,  and,  if  the  Commission  deems 
the  rule  unreasonable,  it  can  so  determine  upon  a  proper  hearing. 
The  regulation  should  provide  that  the  landlord  will  be  chained 
for  the  consumption  through  tenants'  meters  at  the  rate  applicable 
to  eadi  meter  from  the  date  of  the  application  for  the  master 
meter  to  the  date  upon  which,  under  the  schedule  to  be  filed,  the 
master  meter  should  be  instaUed. 
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While  the  CommiBsion  cannot  order  reparation  for  lack  of 
jurisdiction,  it  suggests  that  the  bille  be  rerendered  bo  as  to  chai^ge 
complainant  the  wholesale  rate  on  all  cnrrent  consumed  between 
April  fifth  and  May  seventh.  The  company,  in  cases  where  it 
deemed  itself  at  fault,  has  voluntarily  refigured  bills,  and  in  view 
of  the  opinion  already  expressed  as  to  the  undue  delay  in  the 
present  case  and  in  view  of  the  impoasibility  of  now  determining 
actual  consumption  through  the  several  meters  as  of  any  other 
date,  I  believe  that  the  adjustment  auggested  would  be  entirely 
equitabla 

I  recommend  that  the  secretary  be  instructed  to  transmit  a 
copy  of  this  opinion  to  the  New  York  Edison  Company  and  to 
inform  it  that  unless  an  amendment  to  its  schedules  be  filed  within 
thirty  days,  so  as  to  prescribe  a  r^;ulation  as  here  found  to  be 
necessary,  the  OonuniBsioQ  will  enter  the  necessary  order  to  that 
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In  the  Matter  of  the  Operation  by  the  Elmiea  Watbb,  Light 
ANi>  Sailboad  Company  of  Street  Cara  over  the  Main  Street 
Highway  Bridge  over  the  Chemung  River  at  Elmira,  N.  T. 

Case  No.  6314 
(Pnblie  Service  Commiuion,  Second  DJBtriet,  Januarf  IT,  1918) 

DiTsnion  of  rolnme  of  traffic  to  avoid  coat  of  stieiiEtlieiiliiE  ezistiBE  bridge. 
The  bridge  crossing  the  Chemuog  river  at  Elmira,  at  Hain  street  in 
that  city,  was  fouad  to  be  unsafe  for  use  by  the  street  care  of  tiue  Elmira 
Water,  Ught  and  Bailroad  Company,  for  the  loads  now  being  operated 
over  it,  but   It  would  be  safe   tor  cara  not  asceeding  certain  weiglits. 
Under  the  circumstances  the  volume  of  traffic  over  the  bridge  waa  ordered 
to  be  diverted  by  the  company,  discontinuing  the  operation  of  street  cara 
thereon  except  cars  having  axle  spacing  and  wheel  loads  within  the  limits 
of  the   report  of  the   Commission's  engineer,   and  that  plans  be   taken 
to  provide  facilities  for  the  balance  of  the  traCBc  heretofore  carried  over 
the  Main  street  bridge  to  be  carried  by  another  route- 
By  THB  CoMMissioM. —  It  having  been  suggested  by  the  division 
of  electric  railroads  that  the  bridge  across  the  Chemung  river  at 
Elmira,  at  Main  street^  was  probably  unsafe  for  use  1^  street 
cars  of  the  Elmira  Water,  Light  and  Railroad  Company,  an 
examination  was  made  by  the  engineer  of  grade  crossings  and  a 
report  made  to  the  Commission  leading  to  the  conclusion  that 
the  bridge  is  unsafe  for  the  loads  now  being  operated  over  it 
but  that  it  would  be  safe  for  cars  having:  Four-foot  axle  spac- 
ing, wheel  load  2,700  pounds;  six-foot-foui^inch  axle  spacing, 
wheel  load  3,400  pounds;  eight-foot  axle  spacing,  wheel  load 
3,500  pounds. 

An  order  was  therefore  issued  directing  the  respondent  to 
show  cause  why  it  should  not  discontinue  such  operation  until 
said  bridge  is  made  safe  therefor  and  until  further  order  of  the 
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Commission.  TTpon  the  hearing  the  respondent  appeared  by  its 
attomeTS,  its  superintendent  and  its  engineer.  The  mayor  of 
the  city  of  Elmira  was  also  present  The  correctness  of  the 
report  of  the  Commission's  engineer  was  conceded  both  by  the 
oi^  and  the  respondent  but  it  appeared  that  it  wonld  be  uneco- 
nomical and,  in  fact,  impossible  to  so  strengthen  the  existing 
bridge  as  to  make  the  present  operation  safe  and  that  legal  and 
financial  obstacles,  a^  well  as  the  present  difficulty  in  securing 
labor  and  materials,  would  prerent  the  construction  of  a  new 
bridge  as  contemplated  by  the  city  in  the  near  future.  The 
respondent,  however,  sa^;ested  that  a  portion  of  the  trafQc  could 
be  handled  without  very  serious  inconvenience  to  patrons  over 
another  route,  using  the  Lake  street  bridge  and  that  by  the  con- 
struction of  about  1,800  feet  of  new  track  the  Lake  street  bridge 
could  be  used  and  the  present  route  resumed  near  the  south  end  of 
the  Kain  street  bridga  Obviously  this  construction  cannot  be 
carried  on  during  the  winter  but  the  people  using  the  street  car 
lines  which  have  been  operating  over  the  Main  street  bridge  must 
for  the  present  Bubmit  to  some  inconvenience  in  order  not  to  be 
subjected  to  grave  danger.     It  is  therefore  ordered: 

1.  That  the  respondent,  the  Elmira  Water,  Light  and  Railroad 
Company,  forthwith,  upon  service  of  a  copy  of  this  order,  dis- 
continue the  operation  of  street  cars  over  the  bridge  on  Main 
street  across  the  Chemung  river  in  the  city  of  Elmira,  except  cars 
having  axle  pacing  and  wheel  loads  within  the  limits  of  the 
engineer's  report  as  above  set  forth,  and  shall  not  resume  opera- 
tion with  other  cars  until  a  new  bridge  shall  be  constructed  or 
permission  obtained  from  the  Commission. 

2.  That  it  proceed  as  promptly  as  possible  to  formulate  plans 
and  take  the  l^al  steps  necessary  to  provide  facilities  for  its 
traffic  heretofore  carried  over  the  Main  street  bridge  by  another 
route. 

8.  That  the  respond^t  notify  the  Commission  within  five  days 
Biitet  the  eervice  of  this  order  as  to  its  acceptance  thereof. 
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In  the  Matter  of  the  Joint  Petition  of  Nuoaba,  Lookpobt  Ain> 
Ontahio  Poweb  Company  and  Salmon  Riveb  Poweb  Com- 
PANT,  under  Section  69  of  Public  Service  CommiBfliona  Law, 
as  to  the  Niagara  Company  Issuing  $1,482,128  in  Notee  or 
Debentures  and  as  to  the  Salmon  River  Company  Issuing 
$546,000  in  Refunding  Notes;  under  Section  70,  Public 
Service  ConumesionB  Law,  as  to  Niagara  Company  Acquiring 
Capital  Stock,  Said  Refunding  Notes  and  Other  Notes  of 
Salmon  River  Company 

Case  No.  6007 

(Public  Servlca  CommlBaicoi,  Second  District,  Jtnu&rj  29,   1918) 

Acquidtion  by  a  power  compuiy  of  the  capital  stock,  Mrtaln  refondlng  notct 
and  other  notu  of  a  similar  company. 

The  original  petition  herein  was  filed  April  2S,  1S17,  and  was  amended 
under  date  of  October  tliirteenth  of  that  year,  and  on  January  15,  IBIS,  a 
second  amendatory  petition  was  filed.  The  petitiiui  aa  amended  sou^t 
authority  for  the  Niagai«,  Lockport  and  Ontarij  Power  Oompany,  after 
it  had  merged  the  Salmon  RiTer  Power  Company,  to  execute  and  deliver 
to  the  Equitable  Trust  Company  of  New  York,  as  trustee,  a  certain 
deed  of  trust  upon  all  its  plant  and  property  to  secure  an  issue  of 
refunding  mortgage  Binking  fund  gold  bondi  to  the  aggr^ate  amount 
of  |1B,000,000,  t«  be  issued  as  set  forth  in  the  petition,  and  tliat  under 
the  deed  of  trust  above  mentioned  tt  be  authorised  to  Issue  $1,980,000 
face  value  of  bonds  to  be  secured  by  the  mortgs^  or  said  deed  of  trust, 
to  be  designated  as  series  A  and  to  bear  interest  at  the  rate  of  9  per 
cent  per  annum.    Application  granted. 

Petition  filed  April  25,  1917. 
First  amendatory  petition  filed  October  13, 1917. 
Report  of  division  of  capitalization  dated  October  17,  1917. 
Order  entered  October  23,  1917. 
Second  amendatory  petition  filed  January  IB,  1918. 
Report  of  division  of  capitalization  dated  January  23,  1918. 
Hearing  held  January  24,  1918. 

Bt  the  CoMuission. —  Now,  therefore,  upon  the  foregoing 
record,  ordered  as  follows : 
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1.  That  the  Niagara,  Lockport  and  Ontario  Power  Company, 
after  it  has  mei^ed  the  Salmon  River  Power  Company,  be  and  it 
is  hereby  authorized  to  execute  and  deliver  to  the  Equitable  Trust 
Company  of  New  York,  as  trustee,  a  corporation  organized  and 
existing  under  the  laws  of  the  State  of  New  York,  a  certain 
indenture,  deed  of  trust  or  mortgage  upon  all  its  plant  and  prop- 
erty, to  be  dated  the  Slst  day  of  January,  1918,  to  secure  an  issue 
of  refunding  mortgage  sinking  fund  gold  bonds  to  the  aggregate 
amount  of  $15,000,000,  which  bonds  are  issuable  in  series,  to 
bear  interest  at  a  rate  not  exceeding  6  per  cent  per  annum,  and 
to  mature  not  later  than  February  1,  1958,  a  copy  of  which 
indenture  has  been  filed  with  the  Commission  herein,  and  that 
the  form  thereof  so  filed  is  hereby  approved. 

2.  That  upon  the  execution  and  the  delivery  of  said  indenture 
«o  authorized,  which  shall  not  be  more  than  fifteen  days  from 
the  date  hereof,  there  shall  be  filed  with  this  Commission  a  copy 
thereof  in  the  form  in  which  it  was  executed  and  delivered 
together  with  an  afidavit  by  the  president  or  other  executive 
officer  of  the  company  stating  that  the  indenture  as  executed  and 
delivered  is  the  same  as  that  herein  approved  by  the  Commission. 

3.  That  the  Niagara,  Lockport  and  Ontario  Power  Company  be 
and  it  is  hereby  authorized  to  issue  $1,980,000  face  value  of  bonds 
to  be  secured  by  the  mortgage  hereinbefore  referred  to,  which 
bonds  shall  be  designated  as  series  A  and  shall  bear  interest  at 
the  rate  of  6  per  cent  per  annum. 

4.  That  said  bonds  of  the  total  face  value  of  $1,980,000  may  be 
sold  for  not  less  than  90  per  cent  of  their  face  value  to  realize 
net  proceeds  of  at  least  $1,782,000. 

5.  That  the  proceeds  of  said  bonds  so  authorized,  which  shall 
he  not  less  than  $1,782,000,  shall  be  used  solely  and  exclusively 
for  the  following  purposes  ;■ 

a.  To  pay  off  and  discharge  three-year  6 
per  cent  gold  notes  of  the  Salmon  Hiver  Power 
Company  which  mature  on  February  1, 
1918 $546,000  00 
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b.  To  be  applied  toward  the 
cost  of  ezt^isions,  additions 
and  improTemetits  of  the  eteom 
generating  plant  of  the  peti- 
tioner at  Lyons,  N.  T.,  as  de- 
tailed in  Exhibit  A  attached  to 
the  petition  in  case  6196  filed 
on  September  12,  1917 $761,105  60 

Leas  amount  provided  for  by 
order  in  that  proceeding  dated 
September  18,  1917 364,000  00 


c.  To  be  applied  toward  the  payment  of  the 
petitioner's  debt  and  the  debt  of  the  merged 
corporation  outstanding  at  December  31, 
1916,  and  [or]  to  the  reimbursement  of  ita 
treasuiy  for  expenditures  from  income  tar 
the  acquisition  of  fixed  assets  since  April  30, 
1912,  not  obtained  from  the  issue  of  stock, 
bonds,  notes  or  other  evidence  of  indebted* 
ness  of  such  corooration 838,894  40 


$1,782,000  00 


in  80  far  as  the  same  may  be  applicable  provided : 

1.  That  the  proceeds  of  such  bonds  shall  be  applied  toward  the 
cost  of  new  construction  summarized  in  subdivision  (b)  hereof 
only  in  so  far  as  such  new  construction  is  a  real  increase  in  the 
fixed  capital  of  the  petitioner  as  defined  by  the  uniform  f^^tem 
of  accounts  for  electrical  corporations  adopted  by  this  Commission. 

2.  That  there  shall  be  no  charges  to  fixed  capital  on  account  of 
engineering  services  in  connection  with  such  construction  unless 
such  ei^ineering  services  shall  have  been  rendered  either  by  other 
than  the  regular  ofiBcerg  and  employees  of  the  corporation,  or,  in 
a  proper  case,  where  such  services  may  have  been  rendered  by  cer- 
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tain  of  such  officers  or  employees  under  an  cotpresfl  assignment  to 
Bnoh  construction  or  improvement  wort 

3.  That  the  unit  pricee  contained  in  Exhibit  A  of  the  petition 
in  case  6196  referred  to  in  flobdivision  (b)  hereof  are  not  intended 
to  be  and  mast  not  be  construed  by  the  petitioner  as  having  been 
determined  upon  by  the  Commission  as  the  actual  cost  of  the 
property  and  work  to  be  acquired  and  done  and  thna  properly 
chargeable  to  fixed  capital,  but  are  intended  and  shall  be  construed 
only  to  be  a  present  estimate  of  the  probable  cost  of  such  property 
and  work,  the  actual  cost  of  which  must  be  actual  expenditures 
made  as  defined  by  the  Commission's  uniform  system  of  accounts 
for  electrical  corporations. 

6.  That  the  ^Niagara,  Loekport  and  Ontario  Power  Company  is 
herel^  authorized  to  execute  and  deliver  a  trust  agreement,  to  be 
dated  the  Slst  day  of  January,  1918,  with  the  Erie  Construction 
Company,  and  the  Equitable  Trust  Company  of  New  York,  as 
trustee,  to  secure  an  issue  of  two-year  secured  6  per  cent  con- 
vertible gold  notes,  a  copy  of  which  agreement  has  been  filed  with 
the  Commission  herein,  and  that  the  form  thereof  so  filed  is 
hereby  approved. 

7.  That  upon  the  execution  and  the  delivery  of  said  agreement 
BO  authorized,  which  shall  not  be  more  than  fifteen  days  ^m  the 
date  hereof,  there  shall  be  filed  with  this  Commission  a  copy 
hereof  in  the  form  in  which  it  was  executed  and  delivered  together 
with  an  affidavit  by  the  president  or  other  executive  officer  of  the 
company  stating  that  the  agreement  as  executed  and  delivered  is 
the  same  as  that  herein  approved  by  the  Commission. 

8.  That  the  Niagara,  Loekport  and  Ontario  Power  Company  is 
hereby  authorized  to  issue  $1,300,000  face  value  of  its  two-year  6 
per  cent  secured   convertible  gold   notes  under  the  aforesaid 


9.  That  said  notes  of  a  total  face  value  of  (1,300,000  may  be 
■old  for  not  less  than  92^  per  cent  of  their  face  value  to  realize 
net  proceeds  of  at  least  $1,202,500,  which  proceeds  shall  be  applied 
to  the  purposes  for  which  the  proceeds  of  the  bonds  herein 
authorized  are  to  be  used. 
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10.  That  the  Niagara,  Lockport  and  Ontario  Power  Company 
is  hereby  permitted  to  pledge  the  bonds  of  the  aggregate  face  value 
>f  $1,980,000  herein  authorized  to  be  issued  as  collateral  security 
for  the  aforesaid  two-year  six  per  cent  secured  convertible  gold 
Qotea. 

11.  That  the  Niagara,  Lockport  and  Ontario  Power  Company  U 
hereby  authorized  to  nee  such  an  amount  of  the  $1,980,000  of 
bonds  her«n  authorized  to  be  issued  at  90  per  cent  of  their  face 
palue  as  may  be  necessary  to  effect  the  conversion  into  such 
bonds  at  the  price  aforesaid  of  the  $1,300,000  face  amount  of 
notes  herein  authorized  to  be  issued  in  accordance  with  the  pro- 
visions of  article  6  of  the  trust  agreement  herein  approved  as  to 
form,  provided  that  the  face  amount  of  bonds  which  may  be  so 
used  shall  not  be  greater  than  $1,445,000. 

12.  That  the  Niagara,  Lockport  and  Ontario  Power  Company 
shall  within  thirty  days  from  the  date  hereof  and  thereafter  for 
each  six  months'  period  ending  June  thirtieth  and  December 
thirty-first  file  not  more  than  thirty  days  from  the  end  of  such 
period  a  verified  report  which  shall  show: 

a.  The  dates  of  sales,  pledgings  and  conversions  of  the  securities 
herein  authorized. 

b.  To  or  with  whom  such  transactions  were  had. 

c.  The  amount  and  character  of  the  proceeds  realized  from  such 
transactions. 

d.  Any  other  terms  and  conditions  of  such  transactions. 

e.  With  respect  to  subdivisions  (a)  and  (c)  of  clause  No.  5  of 
this  order  there  shall  be  shown  in  detail  the  amount  of  security 
proceeds  used  therefor. 

f.  With  respect  to  subdivision  (b)  of  clause  No.  5  of  this  order 
there  shall  be  shown : 

1.  In  detail  the  amount  expended  of  the  proceeds  of  the  bonds 
herein  authorized,  and  the  account  or  accounts  under  the  uniform 
system  of  accounts  for  electrical  corporations  to  which  such  ex- 
penditures have  been  charged,  giving  all  details  of  any  credits  to 
fixed  capital  in  connection  with  such  expenditures. 

2.  A  summary  of  the  expenditures  for  each  of  the  purposes  set 
forth  in  said  Exhibit  A  during  the  period  covered  by  the  r^ort 
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3.  A  aommaiy  by  the  prescribed  accoimts  showing  the  expendi- 
mree  during  soeh  period. 

In  reporting  nnder  sabdivision  (f)  of  this  clause  there  ahall  be 
further  shown  the  expenditures  of  the  proceeds  of  the  bonds  herein 
mthorized  to  the  banning  of  the  period  reported  upon  and  a 
total,  showing  such  expenditures  to  the  end  of  the  period. 

Such  reports  shall  continue  to  be  filed  until  all  of  said  securities 
jhall  have  been  disposed  of  and  the  proceeds  used  in  accordance 
ffith  the  authority  contained  herein,  and  if  during  any  period  no 
iecuritiea  were  disposed  of  or  proceeds  used,  the  report  shall  set 
forth  such  fact. 

18.  That  this  proceeding  is  hereby  continued  upon  the  records 
of  the  Commission  until  the  examination  which  is  to  be  made  of 
the  books,  accounts  and  property  of  the  petitioner  herein  shall 
have  been  concluded  and  the  corrections,  if  any,  which  by  reason 
of  such  examination  this  Commission  shall  detennine  to  be  proper 
and  necessary  shall  have  been  made,  accepted  by  the  corporation 
and  entered  in  the  accounts  of  said  company  to  the  satisfaction 
of  the  Commission. 

14.  That  the  authority  contained  in  this  order  to  issue  and 
pledge  securities  is  upon  the  express  condition  that  the  petitioner 
accepts  and  agrees  to  comply  in  good  faith  with  the  provisions 
hereof  and  before  any  securities  are  issued  pursuant  hereto  and 
within  thirty  days  of  the  service  hereof,  the  said  company  shall 
file  with  the  Commission  a  satisfactory  verified  stipulation  over 
the  signature  of  its  president  and  secretary  acc^ting  this  order 
with  all  its  terms  and  conditions,  and  such  order  shall  be  void  and 
of  no  force  or  effect  until  such  stipulation  shall  have  been  filed  as 
last  above  provided. 

Finally  it  is  determined  and  stated,  that  in  the  opinion  of  the 
Commission  the  mon^  to  be  procured  by  the  issue  of  said  secur- 
ities herein  authorized  is  reasonably  required  for  the  purposes 
specified  in  this  order  and  that  such  purposes  are  not  in  whole  or 
in  part  reasonably  chargeable  to  operating  expenses  or  to  income, 
except  as  to  the  amount  of  $838,894.40.  Aa  to  this  -amount  the 
record  in  this  case  shows  that  the  company  claims  that  it  is  enti- 
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tied  to  reimburse  its  treasury  for  expenditures  made  out  of  income 
and  for  obligations  incurred  in  acquiring  fixed  aaseta  and  in  mak- 
ing extenaiona,  additions  and  improvements  to  its  property.  Tbe 
Commission  bas  been  unable  to  make  tbe  necessary  examination 
of  tbe  books  of  tbe  corporation  to  aacertaiu  tbe  facts  in  this  regard 
and  for  this  reason  bas  felt  it  proper  and  necessary  to  state  tbat 
tbe  amount  of  proceeds  of  bonds  last  mentioned  is  reasonably 
chargeable  to  operating  expenses  or  income.  When  the  necessaiy 
examination  shall  bare  been  completed  and  tbe  necessary  entries 
on  tbe  books  of  the  corporation  as  required  by  tbe  Commission 
shall  have  been  made  tbe  petitioner  may  apply  for  a  modification 
of  this  order  in  respect  of  tbe  amount  of  proceeds  of  said  bonds 
which  finally  may  be  determinedby  this  Commission  as  reasonably 
and  properly  chargeable  to  operating  expenses  or  to  incomei 


In  tbe  Matter  of  the  Petition  of  the  Niagara,  Locxpokt  and 
OiTTAKio  PowEE  CoMPANT,  Under  Subdivisimt  3,  Section  61, 
Transportation  Corporations  Law,  and  Section  70,  PuUic 
Service  Commissions  Law,  for  Consent  to  Merge  Salmon  River 
Power  Company 

Case  Na  6278 

(Publia  Service  Conuniwon,  Second  District,  Jknn&ry  29,  1918) 

Herger  of  a  power  company  In  a  ilnulai  company  owning  all  tlw  stock  of  the 
company  to  be  meited. 

The  Niagara,  Lookport  and  Ontario  Power  Company  owna  and  holds 
all  the  icaued  and  ontBtanding  capital  stock  of  the  Salmon  River  Power 
Company,  having  acquired  the  said  stock  under  euthority  of  this  Com- 
tniwion,  and  ii  also  the  guarantor  of  certain  obligatiooB  which  have  been 
issued  by  the  other  company  and  now  outstanding,  and  deairee  to 
take  over  and  merge  the  Sahnon  Biver  Power  Company  pursuant  to  the 
statute  with  reference  thereto.  Pennisaion  granted  with  the  usual 
restrieUons. 

Petition  filed  November  22,  1917. 

Report  of  division  of  capitalization  dated  January  9,  1918. 
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Bt  thb  Commission. —  It  appearing  from  the  record  in  this 
case  that  the  Niagara,  Lockport  and  Ontario  Power  Company  is 
the  owner  and  holder  of  all  of  the  Issned  and  outstanding  capital 
stock  of  the  Salmon  Kiver  Power  Company,  and  that  it  has 
acquired  said  stock  from  time  to  time  pursuant  to  authori^ 
granted  by  this  Commission,  and  that  the  said  Niagara,  Lockport 
and  Ontario  Power  Company  is  the  guarantor  of  a  substantial 
amount  of  obligationB  which  have  been  issued  by  the  Salmon 
Kiver  Power  Company  and  which  are  now  outstanding,  and  that 
the  said  Niagara,  Lockport  and  Ontario  Power  Company  is  now 
desirous  of  merging  the  said  Salmon  Kiver  Power  Company  pur^ 
suant  to  the  provisions  of  the  statutes  with  reference  thereto,  it 
is  ordered  as  follows : 

1.  That  the  Niagara,  Lockport  and  Ontario  Power  Company 
be  and  it  hereby  is  permitted  to  merge  the  Salmon  Biver  Power 
Company. 

3.  When  such  merger  is  effected  the  assets  and  liabilities  shall 
be  taken  over  on  the  books  of  the  Niagara,  Lockport  and  Ontario 
Power  Company  at  the  amounts  shown  therefor  as  of  December 
SI,  1916,  modified  only  by  the  Intimate  corporate  transactions 
of  eaid  Salmon  Kiver  Power  Company  between  that  date  and  the 
actual  date  of  said  merger. 

3.  That  the  permission  and  approval  of  this  Commission  be 
and  the  same  hereby  is  given  to  the  Niagara,  Lockport  and 
Ontario  Power  Company  to  exercise  all  the  rights,  privileges  and 
franchises  now  held  and  enjoyed  by  the  Salmon  River  Power 
Company. 

4.  That  when  said  merger  is  completed  each  and  every  cer- 
tificate represiKating  the  shares  of  stock  issued  and  outstanding  and 
now  owned  l^  the  Niagara,  Lockport  and  Ontario  Power  Com- 
pany shall  be  canceled  and  stamped  with  a  l^end  showing  that 
said  Salmon  Biver  Power  Company  has  been  merged  into  the 
Niagara,  Lockport  and  Ontario  Power  Company  and  all  of  its 
proper^,  ri^ts,  privileges  and  franchises  of  every  name  and 
description  have  been  transferred  and  taken  over  by  the  Niagara, 
Lockport  and  Ontario  Power  Company. 
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5.  That  the  Niagara,  Lockport  and  Ontario  Power  Company 
Bhall  notify  the  Commission  in  writing  promptly  after  such 
merger  has  been  completed  and  the  legend  has  been  placed  upon 
the  stock  certificates  as  hereinbefore  provided  and  shall  set  forth 
in  such  communication  the  form  of  such  l^;end  or  inscription. 

6.  That  the  Niagara,  Lockport  and  Ontario  Power  Company 
shall,  within  a  reasonable  time  after  the  consummation  of  the 
merger  approved  in  this  order,  file  with  the  Commission  all  such 
annual  or  other  periodic  reports  as  the  Commission  may  be 
required  by  law  to  obtain  or  which  it  is  empowered  by  law  to 
exact  and  shall  require,  concerning  its  operations  and  financial 
or  corporate  transactions  during  the  period  subsequent  to  the 
date  of  such  report  last  filed  and  prior  to  the  effective  date  for 
accounting  purposes  of  the  merger  hereby  approved. 

T.  That  the  authority  contained  in  this  order  is  upon  the 
express  condition  that  the  petitioners  accept  and  agree  to  comply 
in  good  faith  with  the  provisions  hereof  and  within  thir^  days 
of  the  service  hereof  the  said  companies  shall  file  with  the  Com- 
mission satisfactory  verified  stipulations  over  the  signatures  of 
theii  presidents  and  secretaries  accepting  this  order  with  all  its 
terms  and  conditions,  and  such  order  shall  be  void  and  of  no 
force  or  effect  until  such  stipulations  shall  have  been  filed  as  last 
above  provided. 

8.  Neither  the  financial  condition  of  the  Niagara,  Lockport  and 
Ontario  Power  Company  nor  its  balance  sheet  has  been  passed 
upon  or  determined  by  this  Commission;  and  it  is  expressly 
provided  and  understood  that  this  order  is  not  intended  and 
shall  not  be  construed  either  as  approving  or  certifying  the  correct- 
ness of  said  balance  sheet  or  as  approving  or  certifying  the  cor- 
rectness of  any  balance  sheet  which  may  be  claimed  by  the  cor- 
poration after  the  merger,  or  as  a  result  thereof. 
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In  the  Matter  of  the  Petition  of  the  Lockpoet  Light,  Heat  add 
Power  Company  for  Perniiasion  to  Revise  its  Rates  for  Elec- 
tric Lighting  and  Power  Service 

Case  No.  4335 

tt^lbIie  Setrice  CommiBsion,  Second  District,  J«nnM7  SI,   IBIS) 

Two  electric  light  and  power  companies  cannot  ancceMfnlly  compete  In  4 

■moU  dtj. 
The  meiKer  of  two  different  electric  lisht  and  powet  con^anlei  cannot  b« 

made  the  baali  of  a  claim  by  the  city  that  the  ovnen  of  the  property 

shall  not  be  allowed  to  earn  a  fair  retnm  npon  the  value  of  all  their 

property  employed  in  the  public  Bervlce. 
He  aUowanee  can  be  made  to  an  electric  lisht  and  power  company  for  a 

deficiency  of  letnm  prior  to  the  time  when  it  acquired  the  plants  and 

property  of  leveial  other  similar  corporations. 
The  owners  of  the  stock  of  a  company  which  is  operatinK  as  a  public  service 

company  are  entitled  to  a  return  of  at  least  8  per  cent  upon  theii  invest- 

Jnstlfication  for  a  service  charse. 

Elements  which  constitute  a  fair  and  reasonable  fixed  bssls  of  such  charge. 

lU^Ution  of  public  service  corporations  hss  developed  the  tact 
that  competition  and  regulation  do  rtot  go  hand  in  hand  but  are  directly 
antagonistic  to  each  other,  and  it  has  been  demonstrated  repeatedly 
that  two  electric  light  and  power  companies  whose  entire  busineas  is 
confined  to  a  small  city  cannot  successfully  compete  and  earn  b  tair 
return  uptKi  the  capital  invested  unless  they  charge  excessive  rates  for 
the  service  performed. 

Where  a  city  grants  franchises  to  two  different  corporations 
enabling  them  to  compete  for  the  electric  light  and  power  business  in 
the  community,  snd  the  ccnipsnies  are  afterward  merged  or  consoli- 
dated, the  city  cannot  euccessfully  u^e  that  the  owners  of  the  prop- 
erty which  was  installed  for  the  benefit  of  the  people  of  the  city  shall 
not  tie  allowed  to  earn  a  fair  return  upon  the  value  of  all  the  property 
employed  in  the  public  service.  The  fact  that  there  may  be  a  duplication 
of  property  is  due  to  the  situation  which  was  created  by  the  city  wtien 
it  granted  two  franchieee  to  two  separate  corporations,  and  the  owners 
of  the  property  must  be  allowed  a  reasonable  opportunity  to  work  out 
of  tike  difficulty. 

An  electric  light  and  power  company  which  acquires  tiie  ezisUi^ 
plants  and  property  of  two  other  corporations  engaged  in  a  similar 


by  Google 


844  Statb  Dbfaktuent  Ksfobts 

[Vol.  IS]  Public  Serrice  CommiuitHi,  Second  District 

buainees  lor  a  apecille  uaount  ot  rtock  and  bonds  ia  not  entitled  to  an; 
allowance  for  a  defleienc;  of  return  prior  to  the  Ume  when  it  acquired 
said  properties. 

The  stockholders  of  a  corporation  which  inveaU  its  money  in 
property  employed  in  the  Mirice  of  the  public,  and  who  asanme  all  the 
rides  incid«otal  thereto  and  endeavor  to  give  the  p«ople  the  kind  of 
Berrice  to  which  they  are  entitled,  should  receive  a  return  of  at  least 
8  per  cent  upon  their  investmoit.  It  is  also  desirable  that  the  cor- 
poration should  earn  something  in  addibi^Ki  for  surplus  and  ctmtin- 
gencies  u  this  tends  to  improve  the  financial  structure  of  the  organiza- 
tion and  to  keep  its  credit,  and  it  also  puts  the  compaaj  in  a  position 
where  it  can  sjid  properly  diould  make  ezfensions  promptly  as  and 
when  they  are  required  to  give  additional  service  to  the  public. 

A  service  charge  for  electricity  is  justified  iuasmudi  aa  it  tends  to 
make  each  user  of  electricity  pay  a  certain  portion  of  the  fixed  charges 
which  are  invob'ed  in  giving  him  service.  This  applies  to  all  classes 
of  wHisumers  of  electricity  regardless  of  the  quantities  used.  It  is  a 
well-accepted  fact  that  where  electricity  Is  sold  in  small  quantities  for 
residence  lighting  purposes  on  a  flat  kilowatt-hour  basis,  these  cus- 
tomers do  not  ordinarily  pay  tbeir  fair  share  of  the  overhead  charges 
which  are  incurred  by  the  corporation  In  furnishing  the  service. 

In  the  present  case  a  service  charge  of  seveotj-flve  cents  per  montli 
for  residence  lighting  customers  ia  fair  and  reasonable.  While  there  are 
certain  elem^rts  entering  into  the  coat  of  giving  the  service  which  are 
more  or  less  uniform  in  every  community,  yet  the  amount  which  may 
properly  be  fixed  as  a  service  charge  in  any  community  depends  upon 
the  facts  which  pertain  in  eacA  particular  case. 

Beekman,  Menken  &  Grriscom  (by  Morton  G.  Bogue),  and 
StoiTB  &  Storrs  (by  William  W.  Storrs)  for  Lockport  Light,  Heat 
and  Power  Company. 

W.  A.  Gold,  Corporation  GouoBel,  and  Gbas.  Hiokey  for  tbo 
City  of  Lockport 

Hickey,  Thompson  &  Gold  for  Electric  Consumera  Protective 
Association,  the  Board  of  Commerce,  and  the  Manufacturera 
ABSociation. 

Cabb,  Oommissioner. —  On  May  27,  1914,  the  Lockport  Light, 
Heat  and  Power  Company,  which  we  shall  refer  to  hereafter  as 
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the  Locbpoit  Conipnn}',  filed  its  petition  witli  this  CommisBion 
requesting  permission  to  establish  new  and  revised  ratee  for  elec- 
tric energy  in  the  city  of  Lockport,  N,  Y.,  for  the  reason  that  the 
then  existing  rates  with  respect  to  the  method  of  charging  for  sack 
energy  sold  by  it  were  obsolete  and  unBatisfactory  and  in  some 
instances  discriminatory,  and  were  insufficient  to  provide  a  proper 
amount  for  the  depreciation  of  the  property  employed  in  the  pub- 
lic service  and  a  fair  return  thereon.  This  application  was  made 
to  the  Commission  because  of  a  stipulation  nmde  by  the  corpora- 
tion on  December  20,  1907,  and  filed  with  the  Commission  on 
December  21, 1907,  in  a  proceeding  then  pending  before  the  Com- 
mission relating  to  the  purchase  of  the  properties  of  the  Lockport 
Gas  and  Electric  Li^t  Company,  hereinafter  called  the  Gas 
Company,  and  the  Economy  Light,  Fuel  and  Power  Company, 
hereinafter  called  the  Economy  Company,  by  the  petitioner  herein, 
pursuant  to  which  stipulation  it  agreed  that  it  would  not  there- 
after increase  the  rates  therein  set  forth  for  the  city  of  Lockport 
without  the  consent  of  the  Commission,  That  case  will  be  referred 
to  as  No.  74.  An  order  was  made  by  the  Commisaton  on  the  day 
the  stipulation  was  filed  permitting  the  Lockport  Company  to 
acquire  the  property  of  the  Gas  Company  and  the  Economy  Com- 
pany upon  condition  that  it  would  not  thereafter  increase  the 
rates  mentioned  in  the  stipulation  without  the  consent  of  the  Com- 
mission, and  those  rates  are  the  ones  complained  of  in  the  1914 
proceeding. 

In  due  course  the  city  of  Lockport  engaged  as  its  engineer  in 
this  case  Mr.  William  McClellan,  who  was  formerly  the  electrical 
engineer  of  this  Commission,  in  order  that  its  interests  might  be 
properly  protected,  and  thereafter  the  case  came  on  for  a  hearing. 
The  city  appeared  by  its  corporation  counsel  in  opposition  to  the 
proposed  revision  of  rates,  and  ample  opportunity  was  given  to 
any  of  the  interested  parties  in  Lockport  to  appear  and  give  evi- 
dence in^  opposition  to  any  change  in  the  then  existing  rates. 
However,  no  one  appeared  except  the  corporation  counsel  of  the 
city,  and  its  engineer,  Mr.  McClellan,  who  testified  on  behalf  of 
the  ci^.    The  last  hearing  in  what  may  be  termed  the  preliminary 
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trial  of  this  case  was  held  in  lockport  on  July  12,  1915.  Subac 
qnently  to  that  hearing  the  engineerd  of  the  city,  the  corporation, 
and  the  ConuQiBsion  had  omnerouB  conferences,  and  the  facta  in 
the  case  were  considered  at  length  for  the  purpose  of  endeavoring 
to  agree  on  some  schedule  of  rates  which  would  be  fair  to  all  of 
the  interested  parties  under  the  thesi  prevailing  business  condi- 
tions. They  finally  succeeded  in  the  month  of  September,  1915, 
in  working  out  a  new  schedule  of  rates  which  it  was  believed  would 
be  a  very  great  improvement  upon  the  rates  then  in  force  in  Lock- 
port,  and  which  would  afford  the  company  a  fair  return  upon  the 
value  of  its  property  then  employed  in  the  public  service.  We 
think  it  proper  at  this  time  to  quote  here  the  letter  of  Mr.  McClel- 
lan  dated  September  22,  1915,  those  of  Commissioner  Carr  dated 
September  27  and  30,  1915,  and  that  of  the  corporation  counsel 
of  the  city  of  Lockport  dated  September  29,  1915 : 

"September  22,  1915. 
"  The  Hon.  Roy  H.  Ersebt, 

"  Lockport,  New  York. 

"  Deab  Jddoe  Eenebt. —  I  have  been  giving  much  considera- 
tion to  the  very  complicated  question  as  to  your  electric  rates  in 
Lockport  I  know  you  have  a  full  realization  of  the  difficulties 
which  we  have  to  meet.  It  is  never  easy  to  raise  rates,  but  it  is 
specially  difficult  when  the  rates  in  existence  are  so  badly  dis- 
organized and  inequitable  among  themselves  as  the  rates  in 
Lockport  are, 

"  I  have  been  in  consultation  with  the  engineer  of  the  Commis- 
sion both  in  New  York  and  in  Albany.  The  question  of  value, 
operating  expenses  and  earnings  have  been  combed  and  recombed. 
Altogether  some  twenty  or  thirty  different  rates  have  been  con- 
sidered, including  important  suggestions  made  by  the  engineer  «f 
the  Commission.  In  view  of  the  conflicting  elements  involved  in 
this  settlement,  it  seems  almost  impossible  to  get  a  set  of  rates 
which  may  be  regarded  as  logical  among  themselves  and  wholly 
satisfactory  from  the  standpoint  of  scientific  rate  making.  One 
can  devise  a  half  dozen  sets  of  rates  for  the  various  kinds  of  busi- 
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uees,  each  set  of  which  would  give  practically  the  same  total 
earnings.  It  is  only  hj  weighing  the  commercial  and  certain  local 
relations  of  these  various  sets  of  rates  that  a  choice  can  be  made. 
Under  these  somewhat  harassing  circumstasces  I  must  very 
frankly  advise  ;on  that  the  inclosed  set  of  rates  will  accomplish 
what  seems  to  he  a  necessaiy  end,  and  with  a  very  reasonable  di»- 
tributioQ  of  the  burden  upon  the  various  classes  of  consumers. 
They  are  in  part  rates  which  I  have  recommended  and  in  part 
rates  which  the  engineer  of  the  Conunission  recommended.  When 
I  parted  with  him  yesterday,  we  were  in  agreement  as  to  the 
greater  availability  of  this  particular  set  of  rates. 

"  I  am  not  sure  how  the  matter  will  come  up  for  final  adjust- 
ment, but  I  suppose  the  Commissiou  will  communicate  with  you. 
You  recognize  of  course,  that  the  position  of  the  Commission  is 
intermediate  between  the  company  and  the  city,  which  is  a 
rather  difficult  one  to  hold.  To  order  an  increase  of  rates  in  a 
community  is  not  a  particularly  pleasant  act  for  any  Commission 
to  have  to  perform,  and  therefore  there  are  especial  reasons  for 
assuming  that  any  rates  which  it  orders  will  not  be  higher  than 
what  is  necessary  to  permit  it  to  carry  out  the  other  part  of  its 
responsibility,  namely,  to  give  the  company  justice.  I  suggest  to 
you,  therefore,  that  should  you  be  approached  by  the  Commission  in 
connection  with  these  recommendations,  that  you  promptly  and 
freely  express  your  willingness  to  accept  them  if  ordered  by  the 
Commission  and  thus  permit  the  case  to  be  closed  without  further 
delay. 

"  Placing  myself  at  your  disposal  for  any  consultation  on  this 
subject  which  you  may  want,  or  for  any  other  purpose  in  connection 
with  the  case,  I  remain, 

"  Very  truly  yours, 

"  Wm.  McCullah. 
"  Copy  to  Hon.  James  0.  Carr, 
"  Public  Service  Commission, 

"  Second  District,  Albany,  N.  Y.** 
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"Caae  No.  4335 

"Albaitt,  Sept.  27,  1916. 
"Mb.  Rot  H.  Ebnbbt, 

"  Corporaiion  Counsel, 
"  Lockport,  N.  Y. : 
"  Dbab  Sib. —  I  have  Wore  me  the  letter  of  Mr.  McClellan  to 
yon  under  date  of  September  22,  1915,  relative  to  proposed  eleo- 
trie  ratefl  in  the  city  of  Lockport. 

"  The  engineers  of  the  Commiasion  have  been  in  consultation 
with  Mr.  McClellan  representing  the  city  and  with  the  engineers 
of  the  Lockport  Company  for  the  purpose  of  endeavoring  to  arrive 
at  R  BOluti(»i  of  the  problem  ia  Lockport  relative  to  rates.  It  seems 
to  us  as  though  the  schedule  submitted  in  the  letter  of  Mr.  McClel- 
lan ie  reasonable  to  both  partie&  We  would  like  to  be  advised  if 
the  city  will  agree  upon  this  schedule  of  rates  as  proposed.  If  this 
is  not  done,  it  will,  of  course,  be  necessary  for  the  Commission  to 
prepare  a  schedule  of  electric  rates  for  the  city  of  Lockport  which 
it  shall  determine  is  equitable  and  just  It  would,  of  course,  be 
more  satisfactory  if  such  a  schedule  could  be  agreed  upon  between 
the  parties  and  there  seems  to  be  no  good  reason  why  this  can  not 
be  done.  If,  however,  you  advise  us  that  this  can  not  be  accom- 
plished, we  will  endeavor  to  dispose  of  the  matter  in  the  alternative 
way  suggested.  We  will  appreciate  it  if  the  matter  can  be  decided 
promptly  so  the  case  may  be  disposed  of  by  the  CommisMon. 
"  Very  truly  yours, 

"James  O.  Cakb, 

"  Commissions." 

"  Case  No.  4335 

"September  29,  1915. 
"  HoTT.  Jambb  0.  Cabr, 

"  Pvhlic  Service  Commissioner, 
"Albany,  N.  T.: 
"  Dear  Sir. —  I  have  your  letter  of  the  27th  inat  relative  to 
electric  ratra  in  the  city. 


by  Google 


FXTITIOK  OF  LOOKFOBT  L.,  H.  &  P.  Co.  349 

PoUie  SerriM  CbmaiiBMOii,  Second  DMriet  [Vol.  191 

"  In  answer  thereto  permit  me  to  say  that  Bome  time  ago  tlie 
members  of  the  Common  Comicil  and  the  representatives  of  the 
petitioning  ctHnpanj  made  an  effort  to  reach  an  agreement  as  to 
a  schedule  of  rates  for  electricity  and  that  such  efforts  were  im- 
Buccessful;  that  it  was  then  understood  that  the  whole  matter 
was  to  be  presented  to  the  Public  Service  Commission  for  detet- 
miaation,  which  has  been  don& 

"  The  city  has  employed  in  this  matter  Mr.  MeCIellan,  an  ex- 
pert of  much  experience  and  ability,  and  relies  upon  his  judg- 
ment as  to  what  suggestion  should  be  made  to  the  Commission 
concerning  changes,  if  any,  in  the  present  rates  for  electricity. 

"  Furthermore,  the  mayor  and  members  of  the  Common  Council 
have  explicit  faith  and  confidence  in  your  Commission  and  are 
firmly  convinced  that  any  final  determination  which  shall  be  made 
in  the  matter  and  schedule  of  rates  which  shall  be  ordered  by 
the  Commission  to  be  put  into  effect,  and  which  we  will  be  com- 
pelled to  accept,  will  do  justice  to  the  people  of  the  City  of 
Lockport 

"Thanking  you  for  the  courteous  treatment  which  you  have 
already  extended  to  us,  I  remain, 

"  Yours  very  truly, 

"  Rot  H.  Ehnkbt, 
"  CorpoToUon  Counsel." 

**  Case  No.  4336 

«  Albany,  Sept.  30,  1915.  . 
"  Mb.  Rot  H,  Ebhest, 

"Corporation  Counsel, 
"  Lockport,  N.  T. : 
"  Dbab  Me.  Kbhebt. —  I  am  very  much  obliged  to  you  for  your 
letter  of  the  29th  relative  to  the  schedule  of  rates  in  the  city  of 
Lockport 

"In  view  of  all  the  circumstances  and  of  the  fact  that  the 
engineers  of  all  parties  are  practically  agreed  upon  the  schedule, 
it  would  seem  as  though  the  Commiasuni  could  properly  make  an 
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order  putting  aucb  a  echednle  into  effect     I  will  eadeavor  to 
have  this  done  within  the  next  few  days. 

"  Very  truly  youra, 

"Jaues  O.  Carb, 

"  Commissioner." 

The  Commission  then  made  an  order  on  October  5,  1915,  fix- 
ing a  new  schedule  of  rates  which  might  be  put  into  effect  in  the 
city  of  Lockport  by  the  petitioner.  The  opinion  of  the  Commis- 
Bion  which  was  handed  down  on  the  same  date  is  reported  in 
volume  IV,  Public  Service  Commission  Reports,  Second  District, 
page  623.    The  new  rates  were  put  into  effect  November  1,  1915. 

The  schedule  of  rates  which  the  petitioner  requested  permission 
to  revise,  and  the  schedule  Buthorized  by  the  order  of  the  Com- 
mission on  October  5,  1915,  are  as  follows: 

Elbcteic  Rates  ih  Force  Peiob  to  November  1,  1915 
Rates  for  Electric  Ltghting 

First     50  kw.h.  per  month  or  leas,  10  cents  per  kw.h. 

Next    60  kw.h.  per  month,  9  cents  per  kw.h. 

Next  100  kw.h.  per  month,  8  cents  per  kw.h. 

Next  200  kw.h.  per  month,  '7  cents  per  kw.h. 

Excess  over  400  kw.h.  per  month,  6  cents  per  kw.h. 

These  rates  are  subject  to  a  discoujit  of  25  per  cent  if  bills  are 
paid  on  or  before  the  tenth  of  the  month  following  that  in  which 
currrait  was  consumed. 

Bates  for  Electric  Power 
First  1000  kw.h.  per  month  or  leas,  2  cents  per  kw.h. 
Next  1000  kw.h.  per  month,  1,5  cents  per  kw.h. 
Next  1000  kw.h.  per  month,  1.2  cents  per  kw.h. 
Next  2000  kw.h.  per  month,  1.0  cents  per  kw.h. 
Next  5000  kw.h.  per  month,  0.8  cent  per  kw.  h. 
Next  10000  kw.h,  per  month,  0.75  cent  per  kw.h. 
Next  20000  kw.h.  per  month,  0.7  cent  per  kw.h. 
Next  40000  kw.h.  per  month,  0.60  cent  per  kw.h. 
Excess  over  80,000  kw.h.  as  above,  0.64  cent  per  kw.h. 
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These  rates  are  Bubject  to  a  discount  of  25  per  cent  if  bills  ate 
paid  oil  or  before  the  tenth  of  the  month  following  that  in  which 
current  is  consumed. 

In  addition  to  the  regular  meter  ratee  for  dectric  power,  a  serv- 
ice charge  is  made  of  75  cents  per  average  horsepower  per  month, 
as  shown  by  the  kilowatts  consumed.  Such  consumers  are  divided 
into  either  ten  or  twenty-four  hour  consumers  operating  twenty- 
six  working  days  a  month.  Dividing  the  number  of  working 
hours  in  the  month  into  kilowatt-hours  as  shown  by  the  wattmeter, 
and  dividing  this  by  746  watts,  gives  the  average  horsepower,  to 
which  is  applied  the  charge  of  75  cents  per  horsepower  per  month. 
Such  charge  is  in  addition  to  the  regular  meter  rates. 

Power:  Demand  rate. 

Availahle:  For  consumers  using  primary  power  and  located 
convenient  to  the  11500-volt  circuits. 

Character  of  service:  Continnons  a.  c.  26-cycle,  11500-volts, 
S-phase. 

Ouarantee:  60  per  cent  of  the  maximum  minute  peak,  as  per 
rate  below. 

Sate:  Demand  rate  (step) :  60  to  100  hp.  peak  at  $22  per  hp. 
per  year;  100  to  500  hp.  peak  at  $20  per  hp.  per  year;  500  to 
1000  hp.  peak  at  $19  per  hp.  per  year ;  over  1000  hp.  peak  at  $18 
per  hp.  per  year. 

Mamtenance  discounts:    None. 

Prompt  payment  discounta:    None. 

Elsctbio  IIat£8  in  FoEoa  Subsbqdest  to  Notbmdeb  1,  1915 
ResidcTice  Lighting:    AvailaUe  to  all  residence  conaumera. 

Net  consumer  charge:    75  cents  per  month  per  meter  installed. 

Net  energy  charge:  5  cents  per  kilowatt-hour  for  first  35  kilo- 
watt-hours per  month  per  meter;  2  cents  per  kilowatt-hour  for  all 
excess. 

Minimum  charge:    None  other  than  consumer  charga 

Promipt  paym,ent  diecount:  Gross  bills  to  be  rendered  with  10 
cents  added  to  net  consumer  charge,  and  discounted  to  net  rate  if 
paid  within  ten  days  from  date  of  bill. 
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Commercial  Lighting:    Available  to  all  lighting  consumers  except 

residences. 

Net  rate:    10  cents  per  kilowatt-hour  for  first  60  hoars'  use  per 

month  of  demand ;  6  cents  per  kilowatt-hour  for  next  60  hours' 

use  per  mouth  of  demand;  2  cents  per  kilowatt-hour  for  all 


Minimum  charge:    $1  per  month  per  meter. 

Determination  of  demand:  Demand  to  be  considered  as  90  per 
cent  of  the  total  installed  capacity ;  no  installation  to  be  consid- 
ered as  less  than  1  kilowatt. 

Prompt  payment  discount:  Gross  bills  to  be  rendered  with 
1  cent  per  kilowatt-hour  added  to  net  rate  for  first  60  hours'  use 
per  month  of  demand,  and  discounted  to  net  rate  if  paid  within 
ten  days  from  date  of  bill. 

Commercial  Power:    Available  to  all  power  cwisumers. 

Net  rate:  7  cents  per  kilowatt-hour  for  first  40  hours'  use  per 
month  of  demand ;  4  cents  per  kilowatt-hour  for  next  40  hours' 
use  per  month  of  demand ;  1  cent  per  kilowatA-hour  for  all  excess. 

Minimum  charge:  $1  per  horsepower  per  month  for  first  horse- 
power installed ;  $0.75  per  horsepower  per  month  for  each  horse- 
power or  fraction  thereof  in  addition. 

Determinaiion  of  demand:  Demand  will  be  considered  as  75 
per  cent  of  the  installed  capacity  if  in  one  motor,  and  65  per 
cent  if  in  more  than  one  motor.  No  installation  to  be  considered 
as  leas  than  1  kilowatt. 

Prompt  payment  discount:  Gross  bills  to  be  rendered  with 
1  cent  per  kilowatt-hour  added  to  net  rate  for  first  40  hours'  use 
per  month  of  demand,  and  discounted  to  net  rate  if  paid  within 
ten  days  from  date  of  bill. 

Wholesale  Light  and  Power:   Available  to  all  consumers  willing 
to  guarantee  a  maximum  d^nand  of  five  kilowatts. 

Net  demand  charge:  $2.50  per  month  per  kilowatt  for  first 
6  kilowatts  of  maximum  demand ;  $1.25  per  mcmth  per  kilowatt 
for  each  additional  kilowatt  of  maximum  demand. 

Net  energy  charge:    1  cent  per  kilowatt-hour, 
Minimfum  charge:    None  other  than  demand  charge. 
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Determination  of  maximum  demand:  Actual  ma^iimum  demand 
to  be  determined  by  tests  or  measurement 

ProTnpt  payment  discount:    Grose  bills  to  be  rendered  with 
25  caits  per  kilowatt  added  to  net  demand  charge,  and  discounted 
to  net  rate  if  paid  within  ten  days  from  date  of  bill. 
Primary  Power  Rate:    Available  to  all  consumers  using  primary 
power  and  located  convenient  to  the  11500-voIt  circuits. 

Net  rates:  50  to  100  hp.  peak  at  $22  per  hp.  per  year;  100  to 
800  hp.  peak  at  $20  per  hp.  per  year;  500  to  1000  hp.  peak  at 
$19  per  hp,  per  year;  over  1000  hp.  peak  at  $18  per  hp.  per  year. 

Minimum  charge:  Consumers  must  guarantee  an  amount  equal 
to  60  per  cent  of  the  maximum  one  minute  peak. 

Determination  of  mcmmum  demaaid:  Actual  maximum  demand 
will  be  determined  by  meaaurement. 

Prompt  payment  discount:    None. 

On  December  6,  1915,  the  common  council  of  the  city  of  Lock- 
port  adopted  a  resolution  directing  the  mayor  and  corporation 
counsel  of  the  city  to  apply  to  the  Commission  for  a  rehearing 
in  this  matter  in  order  that  an  opportunity  mi^t  be  given  con- 
sumers to  appear  or  be  represented  in  the  case.  On  December  7, 
1815,  members  of  the  Carp^iters  Union  and  Joiners  of  Lockport 
filed  with  the  mayor  and  common  council  of  the  city  of  Lockport 
a  protest  against  the  action  of  the  Lockport  Company  in  making 
an  increase  in  its  rates  for  electricity.  On  December  8,  1915, 
the  Central  Labor  Union  of  Lockport  made  a  similar  protest; 
and  on  Dec«nber  17,  1915,  the  Lockport  Building  Trades  Coun- 
cil filed  a  like  protest  and  approved  the  action  taken  by  the  com- 
mon council  on  December  sixth,  above  referred  to.  Not  until 
-May,  1916,  did  the  city  of  Lockport  file  its  application  for  a 
rehearing  in  this  case.  The  allegations  in  this  application  as  well 
as  the  other  two  which  are  hereinafter  referred  to  are  all  made 
upon  information  and  belief.  We  quote  the  following  from  the 
application  of  the  city ; 

"  7.  That  the  average  increase  to  consumers  for  lifting  pur- 
poses is  unknown  to  your  petitioner  but  it  is  believed  to  be  exces- 
sive, and  the  service  charge  of  seventy-five  cents  is  unjustifiable ; 
Statk  Dkpt.  Rkpt.—  VoL  Ifi        28 
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that  it  falls  upon  ttat  clase  of  citizens  who  can  leaat  afford  to 
bear  the  burden  and  has  caused  general  complaint  and  much 
bitter  feeling. 

"  8.  That  in  view  of  the  fact  that  the  revised  rates  have  resulted 
in  coating  consumers  of  electricity  for  power  purposes  approxi- 
mately double  what  they  had  theretofore  been  paying,  your  peti- 
tioner believes  that  some  fundamental  error  must  have  entered 
into  the  calculations  of  the  engineers  who  agreed  upon  said  revised 
rates,  or  that  the  theory  adopted  by  said  engineers  in  determining 
said  rates  was  erroneous  or  else  that  such  theory  has  failed  to 
work  out  in  practice  as  was  expected." 

At  the  same  time  a  similar  application  was  filed  by  the  Electric 
Consumers  Protective  Association,  alleging  that  ncme  of  the  mem- 
bers of  that  association  took  any  part  in  the  proceedings  before 
the  CommiBsion  relating  to  an  increase  in  rates,  that  the  members 
had  not  had  their  day  in  court,  and  that  an  unfair  and  unreason- 
able advantage  had  beeai  taken  of  than  by  the  Lockport  Company 
to  their  great  injury,  and  asking  that  the  rates  be  revised  and 
reduced  to  a  fair  and  equitable  basis.  On  the  same  dale  the 
Lockport  Board  of  Commerce,  a  domestic  membership  corporation 
having  upward  of  500  members,  filed  a  similar  application  much 
more  voluminous  and  in  great  detail,  in  which  it  was  alleged  that 
prior  to  the  time  when  the  application  was  made  for  a  revision 
of  rates  the  superintendent  of  the  Lockport  Company,  Mr. 
Kaltwasser,  had  appeared  before  the  board  of  directors  of  the 
Lockport  Board  of  Trade,  the  predecessor  of  the  Board  of  Com- 
merce, and  had  stated  that  the  company  "  had  a  large  number  of 
consumers  whose  consumption  of  electricity  was  so  small  that  the 
company  was  serving  them  at  a  loss  and  that  the  purpose  of  the 
application  was  to  revise  its  rates  in  such  a  way  that  said  company 
would  not  be  required  to  supply  such  customers  at  a  loss  and  that 
the  proposed  revision  would  not  affect  other  consumers  or  if  it 
did  affect  them,  it  would  be  in  the  way  of  a  reduction  of  rates," 
and  that  the  same  statonent  was  made  to  other  users  of  electricity 
in  Lockport  The  petitioner  further  alleged  "  that  said  statements 
of  said  superintendent  were  well  calculated,  if  not  so  intended, 
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to  mislead  and  to  Itill  the  public  to  a  sense  of  secnrity  and  sncb 
was  their  effect  and  while  the  city  govenunent  appeared  in  said 
proceedings  and  employed  an  engines  to  look  after  its  interest, 
still,  owing  to  the  fact  that  said  statements  to  your  petitioner 
through  its  board  of  directors  was  so  generally  understood  and 
accepted,  there  was  apparently  no  public  or  private  demand  for 
vigorous  opposition  to  said  application  and  as  a  result,  a  revision 
of  rates  was  agreed  upon  by  the  engineer  of  the  Lockport  Li^t, 
Heat  and  Power  Company  and  the  engineer  employed  by  the  city. 

"  14.  That  diis  Commission  very  properly  assumed  that  the 
rates  so  agreed  upon  were  fair  and  reasonable  and  aj^roved  the 
sama  [The  particular  rates  complained  of  were  the  service 
diarge  imposed  upon  residence  lifting  customers  and  upon  ocnn- 
mercial  lighting  consmners,  and  the  demand  charge  on  wbolesale 
light  and  power  customers.  As  a  matter  of  fact,  there  was  no 
service  charge  in  the  new  rates  for  commercial  lifting  con- 
sumers.] 

"  17.  That  said  rates  and  charges  have  proved  to  be  unfair, 
exceeeive,  unreastmable,  and  have  raised  a  storm  of  public  indig- 
nation. " 

It  was  also  allied  that  there  was  no  necessity  for  the  company 
to  maintain  a  steam  plant  in  Lockport,  and  that  this  placed  an 
undue  burden  upon  the  consumers  of  electricity  there,  and  that 
the  company  should  not  be  permitted  to  generate  electricity  by 
steam  and  charge  the  consumers  therefor  based  upon  the  cost  of 
steam  generated  electricity  inasmuch  as  the  company  had  an  avail- 
able supply  of  power  from  the  Niagara,  Lockport  and  Ontario 
Power  Company,  and  that  the  primary  purpose  of  the  steam  plant 
was  to  supply  steam  beat  for  use  in  the  city  of  Lockport  The 
operations  of  the  company  vieie  criticised  in  various  respects,  and 
it  was  asserted  that  the  values  placed  upon  the  property  of  the 
company  employed  in  the  public  service  were  excessive  and  had 
been  determined  from  time  to  time  by  the  Commission  "not 
simply  for  the  purpose  of  fixing  electric  rates  but  rather  for  the 
purpose  of  borrowing  money  oh  said  property,  and  that  in  the  pro- 
ceedings in  which  such  valnations  were  determined,  little  or  no 


by  Google 


State  Depabtment  Bbfobts 


(Vol.  16]  Public  Service  Cammisuon,  Second  Distriot 

question  was  ever  raised  as  to  aucli  valuations  by  consmnOTS  who 
might  be  interested  in  keeping  such  valuations  down  where  they 
belong."  It  was  also  asserted  that  since  the  rates  were  revised  the 
company  had  be^i  guilty  of  discrimination  in  certain  respects, 
and  that  the  increased  rates  had  driven  a  number  of  concerns  out 
of  business. 

The  Lockport  Company  answered  each  of  these  petitions  in 
due  course,  and  filed  such  answers  with  the  Commission  on  June 
16,  1916,  denying  many  of  the  allegations  in  the  applications. 
The  former  superintendent  of  the  company,  Mr.  Kaltwasser,  made 
an  affidavit  squarely  controverting  the  allegations  to  the  e^ect 
that  he  had  misrepresented  the  facts  in  regard  to  the  proposed 
revision  of  rates  and  setting  forth  certain  facts  to  show  that  the 
municipal  authorities  in  Lockport  were  fully  apprised  of  the 
proceedings  which  were  being  taken  by  the  company  for  the  pur- 
po§e  of  obtaining  a  revision  of  rates,  and  that  the  matter  had 
been  given  considerable  publicity  in  Lockport  through  the  medium 
of  the  newspapers  and  otherwiae.  It  may  or  may  not  be  signifi- 
cant that  no  one  appeared  at  any  of  the  hearings  before  the  Com- 
mission subsequent  to  June,  1916,  to  give  evidence  in  support  of 
the  charges  made  against  Mr.  Kaltwasser,  and  from  the  record  in 
this  case  we  believe  it  can  fairly  be  found  that  ample  notice  was 
given  to  the  people  of  Lockport.  of  the  application  to  the  Commis- 
sion for  a  revision  in  rates,  and  it  is  of  course  a  matter  of  record 
that  the  common  council  of  the  city  look  the  necessary  steps  to 
have  the  city  ably  represented  in  the  matter. 

Just  how  much  disaffection  was  actually  caused  by  the  revised 
schedule  of  rates  which  was  approved  by  the  Commission  in 
October,  1915,  does  not  appear  anywhere  of  record  in  this  case 
except  through  statements  of  counsel,  but  it  is  interesting  to  note 
that  it  was  considered  of  sufficient  importance  by  the  so  called 
"  Thompson  investigation  committee  "  to  justify  it  in  calling  upon 
the  Commission  to  deliver  to  it  in  the  month  of  December,  1915, 
all  of  the  records  of  the  Commission  in  this  case,  as  well  as  several 
of  the  papers  in  case  No.  74,  hereinbefore  referred  to,  and  for  the 
committee  to  hold  a  session  in  the  city  of  Lockport  in  June,  1916. 
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The  first  hearing  was  held  on  Friday,  June  16,  1916,  and  con- 
tinued on  the  following  day.  At  these  sessions  many  of  the  records 
of  the  Conunission  were  incorporated  into  the  minutes  of  the  pro- 
ceedings of  the  committee,  and  witnesses  were  subpoenaed  by  the 
committee  to  appear  and  testify.  None  of  these  witnesses  gave 
any  evidence  which  would  in  any  way  tend  to  substantiate  the 
charge  that  the  rates  fixed  by  the  Commission  were  unjust  or 
unreasonable  or  in  any  way  prejudicial  to  the  interests  of  the 
city  of  Lockport,  or  that  the  CommiBsion  had  erred  in  its  deter- 
mination. 

The  minutes  of  these  sessions  in  Lockport  will  be  found  on 
pages  1232-1303  inclusive,  and  pages  1-105  inclusive,  of  volumes 
V  and  VI  respectively,  of  the  Report  of  the  Joint  Committee  for 
the  year  1916,  We  quote  the  following  from  pages  119,  120  of 
the  report  of  the  Joint  Legislative  Committee  transmitted  to  the 
Legislature  on  March  6,  1917: 

"  The  city  of  Lockport,  through  its  common  council,  protested 
against  the  rates  for  electric  light  and  power  and  applied  to  the 
Commission  for  relief.  It  applied  to  the  Commission  for  experts 
to  develop  the  facts.  These  were  denied  by  the  Commission  with 
the  excuse  that  the  force  was  busy  and  that  in  any  event  the 
Commission  should  not  take  part  in  the  controversy.  Facing  a 
rate  case,  the  company  with  the  assistance  of  the  Commission 
made  ex  parte  re-location  of  the  property  used  in  the  service,  and 
then  it  applied  for  a  rate  readjustment.  The  city  administration 
was  obliged  at  large  expense  to  employ  experts  and  then  made  a 
perfunctory  contest,  and  the  net  result  was  that  the  city's  efforts  to 
reduce  electric  costs  produced  an  increased  income  to  the  electric 
company  of  $42,000  per  year,  and  this  by  order  of  a  Commission 
charged  hy  the  law  with  the  responsibility  of  making  its  own 
investigations  to  arrive  at  the  facts  pertinent  to  the  subject  matter 
of  pending  complaints, 

"  The  details  of  this  proceeding  are  obtainable  in  the  record  of 
the  Committee's  investigation  of  the  Lockport  Rate  Caae.  The 
investigation  resulted  in  a  rehearing  being  granted  in  June,  1916." 

We  believe  it  the  duty  of  the  Commission  to  vigorously  refute 
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the  asaertioiu  made  by  ihu  committee  that  its  inveatigation  in  the 
Lockport  case  Teeolted  in  a  rehearing  being  granted  in  that  caw  in 
the  month  of  June,  1916,  or  had  anything  whatever  to  do  with  it 
The  fact  u  that  the  applicationa  for  auch  r^earing  were  not  pie- 
aented  to  the  Commission  tintil  the  22d  day  of  May,  1916;  th^ 
were  served  on  the  tx)rporation  on  the  24th  day  of  May,  1916 ;  the 
OommieBion  notified  the  company  that  it  ehould  answer  the  c<Hn- 
plaints  within  twen^  days  from  the  twenty-fourth  day  of  May, 
and  notwithstanding  the  company  urgently  requested  further  time 
within  which  to  answrar  the  allegationa  set  forth  in  the  applications 
because  of  the  cbaiges  therein  set  forth,  an  extension  of  time  was 
refused,  and  the  Commission  did  on  June  14,  1916,  fix  the  20th 
day  of  Jane,  1916,  as  the  day  when  the  parties  would  be  given  a 
hearing  in  Albany  for  the  purpose  of  enabling  the  Coimniseion  to 
determine  whether  or  not  a  rehearing  should  be  granted ;  and  on 
the  day  when  such  hearing  waa  held  and  at  its  close,  the  chairman 
of  the  Commission  made  the  following  statement:  "  Well,  gentle- 
men, we  of  course  can  not  pass  upon  these  contesting  affidavits.  I 
do  state,  with  my  associates'  approval,  that  we  are  not  of  opinion 
that  there  has  been  any  misrepresentation  by  the  company;  we 
never  cherished  such  an  opinion  before  the  hearing  or  since  the 
statements  ^ich  have  been  made  today  have  come  to  oar  attention. 
But  upon  the  application  of  the  city  and  because  of  the  attitude  of 
the  city  toward  this  proceeding,  we  are  inclined  to  reopen  this 
case,  grant  a  rehearing  and  afford  the  city  and  these  petitioners  an 
opportunity  to  present  evidence  in  the  matter.  Such  an  order  will 
be  entered." 

We  have  referred  to  these  matters  at  some  length  becanse  we 
think  the  usefulness  of  this  Commission  would  be  materially 
affected  and  it  would  fall  into  disrepute  if  the  feeling  should 
spread  broadcast  that  the  determination  of  the  Commission  in  any 
particular  case  or  in  any  branch  of  its  work  could  be  successfully 
influenced  by  a  Legislative  committee  or  any  of  its  members.  The 
Commission  started  out  with  high  standards  when  it  was  first 
created  in  1907,  and  it  has  always  endeavored  to  maintain  them 
and  we  confidently  believe  it  always  will. 
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It  was  July,  1917,  more  than  a  year  after  the  aforesaid  hearing, 
before  the  parties  were  prepared  to  go  ahead  with  the  matter 
before  the  Comniiasion,  and  then  protracted  hearings  were  held  in 
Albany  covering  thirteen  days  altogether.  Notwithstanding  the 
storm  of  indignation  which  it  was  stated  existed  ia  Lockport 
because  of  the  rerision  in  rates,  none  of  the  neere  of  electricity  iu 
that  city  saw  fit  to  appear  before  the  Commission  and  present  any 
facts  which  would  be  of  assistance  to  it  in  determining  whether  or 
not  the  rates  were  in  fact  unreasonable.  Statements  at  consider- 
able laigth  were  made  by  counsel  for  the  city  and  the  associations 
hereinbefore  mentioned,  but  the  only  witnesses  who  appeared  and 
gave  evidence  in  their  behalf,  other  than  a  real  estate  agent  who 
testified  as  to  land  values,  were  the  city's  second  engineering 
expert,  Mr.  Ballard,  and  his  assistant,  Mr.  Husselman.  Morti  than 
eighteen  hundred  pages  of  testimony  have  been  takeu  in  this  case 
and  many  exhibits  containing  masses  of  figures  were  introduced  in 
evidence  by  both  sides  in  the  effort  to  support  their  respective 
cont^tions.  Briefs  were  filed  with  the  Commission  and  oral  argu- 
ment was  made  on  December  5,  1917.  Beply  briefs  have  also 
been  filed  by  both  sides. 

A  careful  study  of  the  record  leads  us  to  believe  that  the  solution 
of  the  problem  is  not  nearly  as  difficult  as  it  might  seem  from  a 
cursory  examination  of  the  evidence  of  the  experts  who  testified 
and  the  figures  submitted  by  them. 

There  is  no  complicated  question  of  law  involved,  but  merely 
one  of  facts. 

There  is  probably  no  gas  and  electric  company  in  the  State  of 
New  York  which  has  been  before  the  Commission  so  much  since 
1907  as  the  Lockport  Company.  One  of  the  first  cases  before  the 
Commission  was  its  application  for  permission  to  purchase  the 
property  of  the  Gas  Company  and  the  Economy  Company,  both  of 
which  were  then  engaged  in  the  electric  light,  power,  and  steam 
heating  business  in  Lockport  The  Gas  Company  and  its  prede- 
ceesors  had  been  engaged  in  business  in  Lockport  for  more  than 
fifty  years.  The  Economy  Company  was  an  off-shoot  of  the 
American  District  Steam  Company  which  was  engaged  in  fur- 
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nishing  steam  heat  id  Lockport  in  1905  at  the  time  the  Economy 
Company  was  formed.  While  it  has  been  asserted  time  and  time 
again  that  the  Economy  Company  was  created  in  good  faith  to 
engage  in  the  electric  light  and  power  as  well  as  the  steam  heating 
business  in  the  city  of  Lockport,  yet  we  think  it  may  fairly  be 
inferred  from  all  that  has  transpired  that  the  real  purpose  of  this 
company  was  to  obtain  a  franchise  in  Lockport  if  possible,  and 
then  begin  competition  with  the  Gas  Ck)mpany  with  a  view  to 
forcing  that  company  to  buy  the  property  of  the  Economy  Com- 
pany or  sell  out  to  it  Be  that  as  it  may,  the  fact  is  that  the  com- 
mon council  of  the  City  of  Lockport  granted  a  franchise  to  the 
Economy  Company  on  October  16,  1905,  which  enabled  it  to 
actively  compete  in  the  electric  light  and  power  business  with  the 
Gas  Company,  and  this  condition  of  affairs  continued  imtil  1907, 
when  it  was  apparent  that  the  two  companies  could  not  obtain 
sufficient  business  in  Lockport  to  justify  the  existence  of  the  two 
companies  as  separate  entities,  and  as  a  result,  the  Lockport  Com- 
pany was  formed  to  take  over  the  property  of  the  two  companies 
and  end  the  then  existing  competition.  The  proceeding  to  effect 
a  sale  of  the  two  companies  to  the  Lockport  Company  was  com- 
menced before  the  Commission  of  Gas  and  Electricity,  and 
when  the  Public  Service  Commission  was  formed,  this  was  one 
of  the  cases  turned  over  to  it  and  was  one  of  the  first  to  receive  its 
attention.  It  was  given  thorough  consideration  by  the  Commission 
as  appears  from  the  opinion  in  the  case  which  is  reported  in 
volume  I,  Public  Service  Commission  Reports,  Second  District, 
page  12.  At  that  time  the  Commission  was  blazing  the  trial  in 
matters  of  this  character  and  had  no  established  precedents  of  its 
own  to  follow.  The  questions  then  under  consideration  were  new 
to  the  Commission  and  required  an  interpretation  by  it  of  the  law 
relating  to  such  matters.  The  question  of  determining  just  and 
reasonable  rates  was  not  the  one  that  was  being  pressed  for  deter- 
mination, but  rather  what  capitalization  would  be  proper  for  the 
new  company.  While  it  is  true  that  the  company  was  required  by 
the  Commission  to  continue  in  force  the  rates  then  existing  in 
Lockport,  yet  it  appears  that  this  was  done  lai^y  because  of  the 
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fact  that  rigorous  opposition  vtas  made  to  the  proposed  combioa- 
tion  of  the  companies  hy  the  people  in  Lockport  on  the  groond 
that  this  would  tend  to  reduce  the  competition  between  the  two 
companies,  whidi  it  was  considered  was  for  the  best  interests  of 
the  people  there,  and  that  the  franchise  had  been  granted  to  the 
Economy  Company  upon  the  distinct  understanding  that  it  would 
actively  compete  with  the  Gas  Company.  The  question  involved 
was  the  capitalization  of  the  new  company,  and  whether  or  not 
there  was  sufficient  property  to  jnstify  the  proposed  issue  of  stock 
and  bonds.  The  rate  question  was  only  brought  in  as  a  collateral 
matter.  Certainly  the  Commission  did  not  attempt  to  determine 
at  that  time  that  the  rates  th^  in  force  in  Lockport  should  con- 
tinue forever  without  change.  We  think  it  desirable  to  quote 
from  the  opinion  in  case  No.  74,  as  follows: 

"The  petitioner,  the  Lockport  Light,  Heat  and  Power  Com- 
pany, desires  to  take  over  the  property,  franchises,  and  business 
of  these  two  companies  and  carry  on  the  business  of  supplying 
ga^,  electric  light  and  power,  and  steam  heat,  in  Lockport  through 
the  agency  of  a  single  corporation.  The  capital  stock  of  the  new 
corporation,  as  proposed  by  the  petitioner,  the  Lockport  Light, 
Heat  and  Power  Company,  is  to  be  $600,000,  and  the  company 
also  asks  leave  to  issue  $600,000  of  bonds,  making  the  total  pro- 
posed capitalization  of  the  new  company  $1,200,000.  The  total 
capitalization  of  the  two  old  companies  whose  properties  and 
franchises  are  to  be  taken  over  is,  as  appears  from  figures  given 
above,  $700,000. 

"  This  Commission  in  July  caused  an  examination  to  he  made  of 
the  properties  of  the  Economy  Light,  Fuel  and  Power  Company 
and  the  Lockport  Gas  and  Electric  Light  Company.  The  Com- 
mission's engineer  values  the  physical  property  of  the  Economy 
company,  with  no  allowance  for  franchise  or  good  will,  at 
$291,679.39.  As  heretofore  stated,  the  capital  stock  of  the 
Economy  company  is  $250,000,  and  it  has  no  outstanding  bonds. 
The  Commission's  engineer  values  the  physical  property  of  the 
Lockport  Gas  and  Electric  Light  Company,  with  no  allowance 
for  franchise  or  good  will,  and  without  attempting  to  place  any 
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value  on  the  Beverly  contract  for  water  power,  at  $433,426.38. 
The  value  of  the  Beverlj  contract  is  difficult  to  estimate.  Tho 
total  capitalization  of  this  company  ie  $150,000  outstanding  cap- 
ital stock  and  $300,000  outstanding  bonds.  The  total  physical 
valuation  of  both  properties  found  by  our  engineer  is  $726,005.72, 
and  the 'total  outstanding  bonds  and  stock  as  follows: 

Outstanding  stock  of  both  companies $400,000 

Outstanding  bonds  of  both  companies 800,000 

Total $700,000 


"  The  properties  are  to  be  turned  over  to  the  new  company  free 
of  lien  or  debt,  except  the  outstanding  bonds  of  the  gas  company. 

"  First,  the  city  objects  on  the  ground  that  the  two  companies 
whose  business  is  to  pass  over  to  the  new  company  have  now  a 
total  capitalization  of  $700,000,  while  the  new  company  proposes 
a  total  capitalization  of  $1,200,000,  The  municipal  authorities 
urge  that  if  the  last  named  capitalization  is  allowed  by  this  Com- 
mission, it  will  hereafter  be  claimed  that  the  company  Is  entitled 
to  charge  such  prices  for  its  products  as  will  enable  it  toeam  a 
fair  return  upon  such  capitalization,  and  that  this  would  result 
in  gross  injustice  to  the  city  of  Lockport  and  its  inhabitants. 

"  Section  69  of  the  Public  Service  Commissions  taw,  which 
relates  entirely  to  gas  and  electric  corporations,  contains  the  fol- 
lowing prohibition; 

" '  !Nor  shall  the  capital  stock  of  a  corporation  formed  by  the 
merger  or  consolidation  of  two  or  more  other  corporations  exceed 
the  sum  of  the  capital  stock  of  the  corporations  so  consolidated, 
at  the  par  value  thereof,  or  such  sum  and  any  additional  sum 
actually  paid  in  cash ;  nor  shall  any  contract  for  consolidation  or 
lease  be  capitalized  in  the  stock  of  any  corporation  whatever;  nor 
shall  any  corporation  hereafter  issue  any  bonds  against  or  as  a 
lien  upon  any  contract  for  consolidation  or  meiger.' 

"Technically  speaking,  the  ease  in  question  is  neither  a  coik- 
soHdntion  nor  a  mei^r,  but  the  purchase  by  a  newly  formed  cor^ 
poration  of  the  property  and  franchisee  of  two  existing  companies. 
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It  will  be  obsOTved  also  that  the  prohibition  of  the  statute  is 
confined  to  an  increase  in  a  merger  or  consolidation  of  '  capital 
atock,'  and  Buch  prohibition  does  not  expressly  apply  to  increase 
of  bonded  indebtedness.  The  pnrpose  bdiind  the  statute,  how- 
ever, is  perfectly  clear.  The  provision  of  law  in  question  is 
designed  to  prev^it  those  lai^  incteasee  of  capital  issues  which 
have  so  often  accompanied  the  consolidation  of  pnblic  service  cor- 
porations in  the  past,  and  which  have  imposed  heavy  burdens 
up(»i  municipalities  in  the  way  of  inadequate  service  and  excessive 
prices  through  the  endeavor  by  the  oveiMsapitalized  company  to 
earn  interest  and  dividends  on  the  excessive  issue  of  securities. 
If  this  beneficent  purposes  of  the  statute  can  be  eivaded  simply  by 
effecting  consolidation  in  fact  by  the  use  of  a  newly  organized 
purchasing  company,  without  technical  merger  or  consolidation 
of  the  existing  companies;  or  if  it  can  be  evaded  by  leaving  the 
aggn^te  capital  stock  unchanged,  but  imposing  the  same  burden 
upon  the  communis  through  a  greatly  increased  issue  of  bonds, 
the  statute  totally  fails  to  accomplish  the  intended  purpose.  We 
think  it  quite  clear  that  the  policy  of  this  Commiaaion,  in  case 
two  or  more  gas  or  electric  companies  in  any  community  are  per- 
mitted to  sell  out  their  property  and  franchises  to  one  newly 
formed  company,  should  be  to  disapprove  such  sale,  nnlees  the 
total  capitalization  of  the  consolidated  or  new  company,  whether 
in  stock  or  bonds,  issued  in  exchange  for  the  securities  of  the  old 
companies,  is  kept  at  such  an  amount  as  not  to  exceed  the  total 
capitalization  of  the  vendor  companies.  The  aggregate  capital- 
ization—  stock  and  bonds  —  of  the  Economy  Light,  Fuel  and 
Power  Company  and  the  Lockport  Gas  and  Electric  Light  Com- 
pany at  the  present  time  is  $700,000.  The  newly  organized  com- 
pany, formed  to  buy  out  these  two  companies,  should  not,  there- 
fore, be  permitted  to  issue  more  than  $700,000  of  stock  and 
bonds  for  the  purchase  of  the  old  companies.  It  is  not  important 
how  this  capitalization  is  divided  as  between  bonds  and  stock. 
We  see  no  objection  to  the  new  company  issuing,  to  consummate . 
these  purchases,  if  th^  are  to  be  permitted  at  all,  $550,000  of 
bonds  and  $180,000  of  capital  stock.     The  new  company  would 
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have  assets  representing  the  full  amount  of  such  issues  of  stock 
and  bonds  at  their  par  value,  making  no  allowance  or  valuation  for 
its  established  business  relatione  with  its  customers  and  contracts 
with  the  city  authorities,  both  of  which  have  in  fact  a  real  and 
substantial  money  value. 

"  The  prices  fixed  by  the  Commission  are  to  be  the  maximum 
prices  to  be  charged  for  gas  or  electricity  in  snch  municipality 
until  the  Commission  shall,  upon  complaint  or  upon  investigation 
conducted  by  it  on  its  own  initiative,  again  fix  a  differrait 
maximum, 

"The  petitioner  in  his  brief  in  this  case  states  that  the  new 
company  is  willing  to  file  a  written  stipulation  or  agreement 
with  the  Public  Service  Commission  that  it  will  not  increase  the 
present  schedule  of  rates  on  electricity  and  gas  in  the  city  of 
Lockport  without  first  obtaining  the  consent  and  order  of  tl.e 
Public  Service  Commission  permitting  such  increasa  *  •  • 
In  case  of  any  increase  hereafter  in  the  price  of  gas  or  electric 
light  or  power  in  the  city  of  Lockport,  the  municipal  authorities 
and  citizens  would  have  full  power  to  bring  the  matter  before 
the  Public  Service  Commission  in  the  manner  provided  in  sec- 
tion 11,  and  such  proceeding  would  find  on  file  with  the  Public 
Service  Commission  a  written  stipulation  and  agreement  of  the 
companies  not  to  increase  their  prices  without  obtaining  previous 
consent  from  the  Commission.  The  provision  for  future  applica- 
tion to  the  Commission  for  permission  to  change  prices  is  cleariy 
necessary  to  cover  changes  of  condition  which  might  develop  in 
the  future,  as  for  example,  an  important  increase  in  the  cost  of 
producing  gas  or  electricity." 

Emulation  of  public  service  corporations  has  developed  the 
fact  that  competition  and  regulation  do  not  go  hand  in  hand  but 
are  directly  antagonistic  to  each  other,  and  it  has  also  been  demon- 
strated times  without  number  that  two  electric  light  and  power 
companies,  whose  entire  business  is  confined  to  a  city  as  small 
as  Lockport,  cannot  successfully  compete  and  earn  a  fair  return 
upon  the  capital  invested  unless  they  ehai^  excessive  rates  for 
the  service  performed.    There  is  a  needless  duplication  of  prop- 
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erty  which  is  entirdy  onnecessaiy,  and  sooner  or  later  one  or 
the  other  of  the  companies  muBt  go  to  the  wall  and  the  public 
must  bear  the  burden  made  necessary  by  inviting  and  fostering 
competition  of  this  character.  Lockport  is  a  concrete  illuetration 
of  tiiat  fact  If  the  city  of  Lockport  had  refused  to  grant  the 
franchise  to  the  Economy  Company  the  question  of  the  necessity 
for  the  maintenance  and  operation  of  the  present  steam  plant 
would  probably  not  have  been  involved  in  the  question  of  rates 
for  electricity  in  Lockport.  However,  the  franchise  was  granted 
and  each  of  the  companies  was  obliged  to  fight  for  its  existence. 
Therefore,  in  view  of  what  has  transpired,  and  inasmuch  as 
the  city  granted  the  franchise  for  the  steam  heating  business  as 
well  aM  electric  light  and  power  business  to  two  different  cor- 
porations, it  cannot  now  successfully  urge  that  the  owners  of  the 
properly  which  was  installed  for  the  benefit  of  the  people  in 
that  ci^  ^tould  not  be  allowed  to  earn  a  fair  return  upon  the 
value  of  the  property  employed  in  the  public  service.  This  is  a 
situation  which  was  created  by  the  city  of  Lockport  alone,  and 
the  owners  of  the  property  must  be  allowed  a  rensonable  oppor- 
tunity to  work  out  of  the  difficulty.  It  is  a  well  known  fact  that 
a  concern  like  the  Lockport  Company  cannot  always  be  assured 
that  it  will  have  a  never  failing  supply  of  hydro-electric  power 
even  though  it  does  come  from  the  mighty  Falls  of  Niagara. 
Belays  and  interruptiouB  are  necessary  incidents  to  the  business 
of  transmitting  electric  energy  from  the  source  of  supply  to  the 
point  of  distribution  over  long  transmission  lines;  they  are  in 
most  instances  inevitable.  When  this  happens,  all  the  industries 
dependent  upon  this  power  are  subject  to  serious  loss  and  incon- 
venience even  if  the  interruption  in  the  service  is  only  for  a  brief 
duration.  There  is  hardly  an  electric  light  and  .power  company 
of  any  consequence  in  the  State  which  purchases  hydro-electric 
energy  for  distribution  which  has  not  some  sort  of  steam  reserve 
to  back  it  up  for  the  purpose  of  taking  care  of  interruptions  as 
well  as  to  cut  down  the  peak  inasmuch  as  hydro-electric  power  is 
usually  sold  on  the  basis  of  the  peak-load  demand.  It  may  be 
that  the  steam  plant  will  not  be  called  on  for  weeks  at  a  time  to 
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supply  electricity  becanae  of  the  failure  of  the  hydro-electric 
energy,  bat  when  it  18  needed,  it  ia  there  ready  for  use,  and  it 
euablea  the  company  to  continue  to  supply  its  cnstomers  and 
reduce  serious  loases  which  might  result  if  power  were  not  imme- 
diately availabla  It  is  considered  good  engineering  practice  to 
have  such  a  steam  reserve,  and  we  have  found  nothing  in  the 
record  which  would  justify  us  in  holding  to  the  contrary.  Since 
the  application  in  this  case  for  an  increase  in  rates  was  mad^ 
and  as  showing  the  fallacy  of  the  argument  that  where  power 
from  Niagara  is  available,  as  in  the  present  case,  it  is  unneces- 
sary to  hare  any  steam  reserve,  there  has  been  developed  almost 
at  the  brink  of  Niagara  Falls,  so  to  speak,  a  tremendous  steam 
plant:  and  this  has  been  dtrne  not  only  for  the  purpose  of  insur- 
ing a  continuous  supply  of  power  in  Buffalo  and  vicinity  but  also 
to  supplement  the  resources  of  Niagara  Falls;  and  this  devdop- 
ment  was  decided  upon  before  the  beginning  of  the  present  Euro- 
pean conflict.  In  addition  to  this,  another  one  of  the  large  power 
companies  distributing  electricity  generated  at  Niagara  Falls  has 
found  it  extremely  desirable  to  have  a  large  steam  plant  at  Lyons, 
N.  Y.,  to  take  care  of  interruptions  in  its  source  of  supply  and 
on  its  distributing  lines,  and  also  to  eke  out  the  supply  which  is 
available  from  Niagara  Falls  at  times  of  peak  demand.  Added 
to  this,  the  fact  that  the  power  from  Niagara  Falls  has  been 
diverted  to  uses  which  are  considered  of  great  importance  by 
the  Government  in  these  strenuous  times,  and  that  the  supply  of 
energy  from  this  source  is  also  being  materially  cut  down,  and 
none  of  the  power  at  Niagara  may  in  the  near  future  be  avail- 
able for  Lockport,  we  think  that  the  fact  that  there  is  a  steam 
plant  for  use  in  Lockport  is  of  very  great  importance  to  the  city 
and  its  inhabita^its  and  the  industries  therein,  and  that  the  city 
as  well  as  the  company  is  fortunate  in  having  such  a  plant  avail- 
able for  nae  continuonaly  if  the  demand  arises.  We  say  this 
with  all  due  respect  to  the  last  engineer  which  the  city  employed 
in  this  case,  Mr.  Ballard,  from  whose  testimony  it  might  almost 
be  inferred  that  a  steam  plant  for  generating  electricity  in  Lock- 
port  is  emtirely  onnecessary. 
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The  first  engineer  «npIoyed  by  the  city,  Mr.  KcClellan,  is  a 
man  of  excellent  reputation  as  an  engineer.  He  was  fnlly  com- 
petent to  adviee  the  city  in  this  case,  and  we  believe  that  the 
advice  vhich  he  did  give  it  vas  sound  and  reasonable.  The  fact 
that  the  representatives  of  the  city  hare  been  dissatisfied  with 
that  advice  does  not  alter  the  fact  in  any  way.  Merely  because 
the  advice  which  we  receive  from  an  engineer  is  not  to  oar  liking, 
does  not  establish  satisfactorily  that  the  advice  is  unsound  or 
unfair  where  there  is  not  satisfactory  proof  that  his  findings  are 
incorrect  or  not  based  on  facts.  Mr.  McClellan  has  been  very 
severely  criticised  in  this  case,  but  we  think  this  criticism  has 
been  unwarranted  by  the  facts.  We  think  it  proper  at  this  time 
to  quote  from  the  report  made  by  him  to  the  city  of  Lockport 
with  regard  to  the  necessity  ahd  justification  for  a  steam  plant 
in  Lockport: 

"A  steam  plant  is  necfflsary  for  a  proper  electric  service  in  the 
city  of  Lockport  In  the  first  place,  the  conditions  of  the  contract 
of  the  company  with  these  companies  which  supply  it  with  power 
from  Niagara,  include  that  the  power  may  be  taken  off  from 
1  a.  m.  to  6  a.  m.  any  day.  The  power  from  this  source  may  be 
eat  off  accidentally  at  any  time  for  a  more  or  leaa  protracted 
period,  especially  under  severe  weather  conditions.  It  is  desir- 
able that  the  street  lifting  and  lighting  in  buildings  where 
crowds  are  likely  to  be,  diould  not  be  cut  off.  It  is  true  that 
the  city  of  Buffalo  nearly  has  no  auxiliaiy  plant.  There  are, 
however,  two  distinct  transmission  lines  over  separate  right  of 
way  from  Niagara  Falls,  on  opposite  sides  of  the  Niagara  river. 
There  is  also  a  very  large  direct  current  system  in  the  busy  por- 
tion of  the  town  supported  by  large  storage  batteriea, 

"In  addition  to  these  circumstances  it  must  be  remembered 
that  the  investment  in  the  plant  is  made.  The  plant  has  also 
a  practical  advantage  in  that  it  can  be  used  to  cut  off  the  peak  of 
the  demand  for  power  purchased  under  contract  It  is  extremely 
difficult  to  tell  whether  this  will  save  the  company  money,  or  not, 
nnder  the  new  contract  conditions.  Undoubtedly  if  the  company 
need  the  plant  for  twelve  months  in  the  year,  the  peak  could  be 
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kept  down.  It  would  take  a  laige  amount  of  investigation,  how- 
ever, and  perhaps  experiment,  to  determine  if  it  would  be  profit- 
able to  run  the  steam  plant  for  this  purpose  during  the  summer 
months  when  the  extra  steam  could  not  be  used  for  any  profitable 
purpoBft  We  have  not  thought  it  desirable  or  necessary  to  expend 
the  time  and  money  on  this  point  when  the  results  would  neces- 
sarily be  unsatisfactory  to  determine  how  the  investment  in  the 
steam  plant  should  be  allocated  between  the  ^ectric  and  steam 
services. 

"  The  Elm  Street  plant  is  designed  for  this  particular  purpoea 
The  efBciency  of  the  plant  as  a  power  generating  plant  is  not  hi^, 
and  is  correspondingly  less  expensive  than  would  be  a  highly  effi- 
cient steam  generating  plant  This  is  as  it  should  be.  We  are  of 
the  opinion,  therefore,  that  all  of  the  engine  room  equipment 
should  be  allocated  to  the  ^ectric  department. 

"  The  boiler  room  must  be  treated  somewhat  differently.  It 
is  very  efficient,  well  equipped,  and  designed  to  make  steam  very 
dieaply.  The  boilers  are  equipped  with  stokers.  It  is  probable 
that  a  boiler  plant  for  an  auxiliary  steam  plant  would  not  be 
built  in  this  way,  but  the  difference  in  coat  would  not  be  material. 
The  stokers  might  be  used  in  such  a  plant  or  they  might  be 
omitted,  according  to  the  whim  of  the  designing  engineer. 

"According  to  one  point  of  view,  therefore,  we  might  allocate 
all  the  boiler  plant  and  steam  engine  plant  with  the  exception  of 
the  stokers  to  the  electric  service  and  debit  the  heating  plant  with 
the  stokers  for  the  reason  that  they  would  be  installed  only  for 
the  continuous  generation  for  steam  heating  purposes,  and  in 
order  to  reduce  as  far  as  possible  the  expenditure  for  coal  and 
labor  in  the  manuiacture  of  steam. 

"  We  cannot  convince  ourselves,  however,  that  this  is  an  equi- 
table solution.  There  are  two  distinct  seta  of  customers,  each 
set  desiring  to  get  its  service  at  the  lowest  possible  cost  If  a 
separate  company  were  providing  the  steam  service,  ihey  woold 
have  to  build  a  boiler  plant  We  have  agreed  above  that  an  inde- 
pendent electric  company  would  have  to  build  a  boiler  plant  for 
auxiliary'  service.    There  is  a  tendeni^  for  the  electric  consumers 
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to  r^^td  the  steam  as  a  byproduct.  There  is  no  reason  at  all, 
however,  why  a  steam  company  shoald  not  put  its  steam  through 
a  power  generating  plant,  regarding  the  power  aa  a  byproduct 
instead  of  feeding  the  steam  directly  into  its  mains.  We  have 
met  this  same  difficulty  "before  in  tabulating  the  cost  of  lighting 
ard  heating  in  lai^  office  buildings. 

"  There  does  not  seem  to  be  any  scientific  or  truly  logical  way 
of  allocating  the  costs  of  this  boiler  plant  between  the  two  serv- 
ices. There  is  not  anfficieoit  data.  In  such  cases  it  is  necessary 
to  compromise.  We  are  inclined  to  think  that  the  best  solution 
is  to  imagine  that  two  companies  are  preparing  simultaneously 
to  give  the  two  services,  and  suddenly  perceiving  that  each  one  is 
investing  his  money  in  a  separate  boiler  plant,  decide  to  open 
negotiations  by  which  one  boiler  plant  will  be  built,  each  paying 
half.  If  such  a  hypothesis  be  reasonable,  and  we  think  it  is,  it  is 
proper  for  us,  without  attempting  to  split  hairs,  to  regard  half 
the  boiler  plant  as  belonging  to  the  steam  plant.    *    *    • 

"Steam  Generation,  $19,056.55:  There  is  no  qnestion  that  a 
part  of  this  coat  must  be  charged  out  to  the  steam  heating  depart- 
ment In  this  application  the  company  has  charged  out  44^^  per 
cent  of  the  same  group  of  expenses  for  the  year  1912. 

"As  stated  above,  this  steam  plant  can  be  used  as  a  straight 
reserve,  operated  only  when  the  power  supply  from  Niagara  Falls 
is  cut  off,  or  it  can  be  operated  so  as  to  reduce  the  peak  of  the 
power  purchased  from  Niagara  Falls.  There  is  not  information, 
however,  available  to  determine  which  would  be  better  operation. 
We  have  figured  that  if  this  plant  were  operated  as  a  simple 
reserve  for  onergency  purposes,  approximately  70  per  cent  of  the 
total  operating  expenses  might  be  charged  to  steam.  On  the 
other  hand,  if  operated  to  reduce  the  peak  demand  of  purchase 
power,  apparently  40  per  c«it  would  be  charged  to  steam  reserve. 
For  the  purpose  of  this  general  study,  therefore,  we  shall  assume 
that  SO  per  cent  of  the  total  operating  expenses  of  this  station 
should  be  charged  to  the  steam  heating  department." 

A  great  deal  has  been  said  in  this  case  with  regard  to  the  con- 
tracts made  by  the  company  for  its  supply  of  Niagara  powei 
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and  the  price  paid  for  such  power.  Considerable  of  this  is 
ancient  history,  and  deals  with  conditions  which  existed  long  prior 
to  the  time  when  this  Commission  was  created  or  the  Lockport 
Company  had  been  brought  into  existence. 

On  October  10,  1905,  a  contract  was  entered  into  betweeai  the 
Lockport  Gas  and  Electric  Light  Company  and  Niagara,  Lock- 
port  and  Ontario  Power  Company  (hereinafter  called  the  Niagara 
Company)  covering  power  eupplied  by  the  Niagara  Company  at 
sixteen  dollars  per  horse  power.  This  contract  was  subsequently 
assigned  to  the  Lockport  Light,  Heat  and  Power  Company. 
Prior  to  January  15,  1915,  the  Lockport  Company  had  taken 
power  under  this  contract  up  to  about  3,000  horse  power.  At 
that  time  the  International  Power  and  Transmission  Company 
(hereinafter  called  the  Tran^nission  Company)  was  a  corpora- 
tion owning  a  small  amount  of  property  but  really  acting  as  a 
broker  for  electric  power  on  the  outskirts  of  Lockport,  and  it 
was  supplying  electric  energy  to  three  large  power  consumers. 
It  had  a  contract  with  the  Niagara  Company  bearing  date  April  7, 
1906,  under  which  it  could  obtain  a  maximum  of  20,000  horse 
power  from  the  Niagara  Company  at  sixteen  dollars  per  horse 
power.  The  Transmission  Company  also  has  a  supplemental 
agreement  -with  the  Niagara  Company  pursuant  to  which  it 
receives  an  allowance  or  commission  from  the  Niagara  Company 
of  fifty  cents  per  horse  poww  on  ail  power  purchased  by  it  from 
the  Niagara  Company,  or  which  may  be  sold  hj  the  Niagara 
Company  to  the  Lockport  Company  or  any  one  else  in  Lockport. 
The  Transmission  Company  prior  to  January  15,  1916,  had  taken 
;>ower  under  its  contract  to  the  extent  of  about  2,000  horse  power, 
A.  dispute  had  arisen  between  the  Lockport  Company  and  the 
Niagara  Company  as  to  the  amount  of  power  which  the  Lock- 
port  Company  was  entitled  to  take  under  this  contract  at  the 
rate  of  sixteen  dollars  per  horse  power.  The  Niagara  Company 
insisted  that  it  was  not  obligated  to  supply  more  than  1,000  horse 
jiower  at  this  price,  and  that  the  Lockport  Company  must  cease 
to  take  power  in  excess  of  that  amount  unless  some  special 
nrrangement  was  made  therefor  in  respect  to  price.     The  only 
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other  cheap  power  which  was  available  in  that  locality  was  that 
controlled  by  the  Transmission  Company,  and  it  would  appear 
that  the  object  of  the  Niagara  Company  was  to  compel  the  Lock- 
port  Companj  and  the  Transmission  Company  to  include  in  the 
20,000  borse  power  block  of  the  Transmission  Company  all 
power  required  by  the  Lockport  Company  in  excess  of  1,000  horse 
power.  We  say  this  because  the  parties  then  in  control  of  the 
Transmission  Company  wftre  also  lately  interested  in  the  affairs 
of  the  Lockport  Company.  Then  again  this  attitude  on  the  part 
of  the  Niagara  Company  was  not  altogether  unreasonable  because 
it  had  a  definite  fixed  contract  with  the  Transmission  Company 
calling  for  a  maximum  of  20,000  horse  power  only  a  small  por- 
tion of  which  had  been  used  up  to  that  time,  and  the  demands  of 
the  Lockport  Company,  as  hereinbefore  stated,  had  been  in  the 
nei^borhood  of  3,000  horse  power,  and  there  seemed  to  be  no 
good  reastm  why  these  demands  should  not  be  combined,  there 
being  no  evidence  that  the  Transmission  Company  would  call  for 
any  increased  amounts  of  power  under  its  contract  in  the  near 
future,  and  there  being  an  opportunity  for  the  Niagara  Company 
to  dispose  of  all  surplus  power  which  it  might  have  available.  In 
other  words,  the  Niagara  Company  wished  to  have  definitely 
determined  what  its  obligations  were  with  respect  to  the  amount 
of  power  which  it  might  be  called  on  to  furnish,  in  Lockport  as 
wdil  as  elsewhere. 

On  January  15,  1916,  a  contract  was  entered  into  between 
the  Niagara  Company,  the  Lockport  Company,  and  the  Trana- 
missiim  Company  which  provided  that  the  Lockport  Company 
should  take  all  of  its  power  in  excess  of  1,000  horse  power  from 
the  Transmission  Company,  the  power  so  taken  to  be  considered 
as  a  part  of  the  power  covered  l^  the  contract  between  the  Trans- 
mienon  Company  and  the  Niagara  Company.  On  the  same 
date  a  contract  was  entered  into  between  the  Lockport  Company 
and  the  Transmissitm  Company  under  which  it  was  agreed  that 
the  Lockport  Company  should  pay  the  Transmission  Company 
eighteen  dollars  per  horse  power  for  the  power  taken  under  that 
contract. 
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If  the  Lockport  Company  bad  been  entirely  independent  of 
the  otber  two  corporations  and  bad  been  dealing  with  them  at 
arms  length,  we  might  presume  that  the  action  which  it  took  was 
necessary  and  advisable.  So  far  as  we  know  there  was  no  com- 
munity of  interest  between  the  Lockport  and  Niagara  Companies, 
but  the  aituati(m  was  different  as  r^ards  the  relations  of  the 
Lockport  and  Tranamissioo  Companies.  The  Lockport  Com- 
pany now  owns  all  the  stock  of  the  Transmission  Company,  and 
at  the  time  in  qneetion  the  Transmission  Company  stock  was 
held  by  individnals  who  exercised  a  great,  if  not  controlling, 
influence  on  the  actions  of  the  Lockport  Company.  It  therefore 
bectsnes  necessary  for  us  to  consider  whether  the  Lockport  Com- 
pany was  justified  in  allowing  its  contract  with'  the  Niagara 
Company  to  be  limited  to  1,000  horse  power  without  a  contest, 
and  whether  the  price  chained  the  Lockport  Company  by  the 
Transmission  Company  for  power  was  just  and  reasonable,  so 
that  the  full  amounts  paid  by  the  Lockport  Company  for  such 
power  can  fairly  be  included  in  its  operating  expenses. 

It  must  be  admitted  that  there  is  room  for  argument  as  to 
whether  the  1905  contract  betwerai  the  Niagara  Company  and 
the  Lockport  Gas  and  Electric  Company,  and  assigned  on  Janu- 
ary 22,  1908,  to  the  present  Lockport  Company,  entitled  the 
latter  compaany  to  unlimited  power  or  whether  its  ri^ts  were 
limited  to  a  maximum  of  1,000  horse  power.  A  careful  study  of 
this  contract,  however,  leads  us  to  believe  that  it  was  intmded 
that  the  Lockport  Company  should  have  all  of  the  power  which 
it  might  require  for  the  purposes  of  its  business  at  ^xteen 
dollars  per  horse  power.  This  is  home  out  by  the  fact  that  this 
was  to  be  the  price  for  the  quantity  which  was  first  definitely 
fixed,  and  the  Lockport  Company  was  obligated  to  buy  its  addi- 
tional power  from  the  Niagara  Company.  We  seriously  doubt 
whether  the  Lockport  Company  was  justified  in  giving  up  thb 
apparent  right  and  then  attempting  to  collect  from  its  con- 
sumers any  excess  amounts  involved  in  the  payment  of  a  higher 
price  at  least  until  some  attempt  had  been  made  to  uphold  its 
rights  under  this  contract.     Pursuing  the  matter  further,  we 
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find  that  under  the  contract  of  January  15,  1915,  the  power  con- 
tinued to  go  to  the  Lockport  Company  just  as  it  did  hefore.  The 
TranemJBsion  Company  was  not  obliged  to  make  any  additional 
investment  so  far  as  we  are  advised.  Apparently  the  only  expense 
involved  in  furnishing  to  the  Lockport  Company  a  portion  of  the 
large  block  of  power  which  the  Traosmission  Company  had 
hitherto  been  tmable  to  seSl,  ctntsisted  in  taking  the  bills  ren- 
dered to  the  Transmission  Company  1^  the  Niagara  Ccanpany, 
adding  two  dollars  per  horse  power,  passing  them  along  to  the 
Lockport  Company,  and  receiving  payment  from  the  Lockport 
Company  at  the  increased  price.  The  allowance  of  fifty  cemts 
per  horse  power,  which  the  Transmission  Company  received  from 
the  Niagara  Company  under  the  supplemental  agreement,  would 
have  amounted  to  over  $1,000  in  1915,  and  over  $1,300  in  1916, 
and  this  would  certainly  have  been  ample  to  pay  it  for  all  the 
expenses  involved  in  supplying  power  to  the  Lockport  Company 
as  well  as  a  return  on  any  investment  which  might  have  been 
involved.  In  this  connection,  however,  we  must  call  attenti(Hi 
to  the  fact  that  since  the  Lockport  Company  has  acquired  owner- 
ship of  the  Transmission  Company's  stock,  which  occurred  in 
1916,  the  Transmission  Company  has  been  billing  the  Lockport 
Company  at  sixteen  dollars  per  horse  power,  and  figures  ^ich 
we  have  obtained  for  the  year  1917  show  that  the  Transmission 
Company  has  a  substantial  net  income  derived  from  its  other 
budiuesa  and  from  the  fifty  cents  allowance. 

The  additional  price  was  raily  paid  by  the  Lockport  Company 
during  the  years  1915  and  1916,  but  these  years  materially 
infiuence  the  disposition  of  this  case,  particularly  as  most  of  the 
figures  herein  have  been  based  on  operations  for  1916.  Under 
the  circumstances  which  we  have  related,  we  do  not  believe  that 
the  consumers  of  electricity  in  Lockport  should  be  burdened  by 
the  additional  amounts  paid  by  the  Lockport  Company  for  power 
during  these  years,  and  we  have  adjusted  the  Lockport  Com- 
pany's reported  operating  expenses  accordingly.  The  adjust- 
ments involved  are  as  follows: 
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1915  1916 

Paid  tranamission  company  for  powM. . . .  $38,692  $47,490 

Amount  allowed 34,393  42,213 

Adjustment 4^00  6,277 

Total  paid  for  electric  power 47,556  57,584 

Amount  allowed 43,256  52,307 

Adjustment 4,300  5,277 

It  should  be  mentioned  here  that  the  cit^  made  no  such  cor- 
rections in  its  presentation  of  the  case,  although  its  counsel  did 
call  attention  to  the  matter  of  power  contracts  in  his  argument. 
In  the  exhibits  prepared  hj  Mr.  Ballard  he  used  the  exact 
amounts  reported  by  the  Loctport  Company  aa  having  been  paid 
for  power,  and  he  stated  on  examination  that  he  was  not  familiar 
with  the  ccmtracts  and  did  not  consider  them  important,  but  we 
are  unable  to  agree  with  that  conclusion. 

The  city  has  well  said,  in  its  reply  brief  in  this  caae  at  page  1 : 

"  The  question  involved  in  this  case  will  never  be  settled  until 
it  is  settled  right  And  the  only  way  in  which  it  can  be  settled 
right  is  by  getting  down  to  and  dealing  with  fundamentals.  And 
the  first  great  that  must  be  dealt  fundamental  with  and  disposed 
of  is  this:  What  was  the  fair  value  in  1907  of  the  electric  prop- 
erties taken  ovct  by  the  presaat  company!  With  that  question 
settled, -everything  else  will  be  detail  and  easy  of  solution  as  there 
have  been  no  marked  changes  in  conditions  since  then." 

The  Conmiission  fully  approves  of  this  statement,  and  it 
believes  that  when  this  case  is  finally  determined  it  will  be  deter- 
mined right  and  that  its  findingB  will  be  just  and  fair  to  both 
parties.  In  a  controversy  such  as  this  one  we  feel  that  this  is 
an  extremely  difficult  matter  because  of  the  apparent  differences 
of  opinion  on  various  facts  which  seran  to  have  been  established 
in  this  case. 

We  have  endeavored  to  determine  the  present  value  of  the 
property  of  the  Lockport  Company  used  in  the  electric  light  and 
power  department  in  several  different  ways,  and  the  result  which 
has  been  obtained  satisfies  us  that  the  conclusions  which  we  have 
reached  are  as  nearly  correct  as  it  is  possible  to  have  them  in  a 
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case  which  presents  as  many  complications  as  the  present  one. 
The  first  time  the  affairs  of  this  company  or  its  predecesBors  were 
before  the  Commission  it  seemed  to  be  neceaeaiy  to  ascertain  what 
property  the  constituent  companies  owned  and  the  valne  of  that 
property  so  it  might  be  determined  whether  the  corporation  was 
justified  in  issning  the  amoont  of  capital  asked  for  in  its  petition. 
For  the  purposes  of  that  case  the  property  was  valued  by  Mr. 
Crowell,  who  was  then  the  engineer  of  the  Commiesion.  Prob- 
ably the  first  work  wbich  he  undertook  after  he  became  associated 
with  the  Commission  waa  the  examination  of  the  Lockport  prop- 
erties. Prior  to  his  connection  with  the  ComraisBion  he  had  for 
many  years  been  engaged  in  the  electrical  busincBs  and  was 
familiar  with  the  electric  light  and  power  development  and  the 
eKpendituree  incident  thereto  practically  from  the  banning  of 
the  electrical  industry  on  a  lai^  scale,  so  that  he  had  an  extensive 
knowledge  concerning  the  costs  of  labor  and  material  and  other 
expenses  incident  to  the  construction  of  electric  light  and  power 
plants  and  distribution  syErtems.  With  l^is  in  mind  we  think 
we  may  properly  infer  that  the  values  which  he  placed  upon 
the  Lockport  properties  did  include  such  ordinary  physical  over- 
heads as  might  be  properly  allocated  to  the  property,  and  that  lie 
intended  the  values  determined  by  him  to  represent  the  value  of 
the  property  as  it  then  existed,  and  his  report  so  states.  In  other 
words,  the  values  given  in  his  report  are  the  depreciated  values 
of  the  property  including  the  overheads  which  he  considered 
properly  applicable  thereto.  If  the  conclusions  which  we  have 
reached  in  this  respect  are  correct,  then  of  coiirse  the  only 
depreciation  which  we  are  required  to  consider  in  connection 
with  the  Crowell  valuation  is  that  whidi  baa  accrued  since  July, 
1907.  We  have  taken  his  report  which  bears  date  July  22,  1907, 
B€^r^;ated  the  items  pertaining  to  the  electric  department,  and 
have  added  to  thera  the  various  net  amounts  expended  by  the 
company  from  January  1,  1908,  to  December  31,  1916,  as  shown 
on  tiie  books  of  the  corporation,  for  the  purpose  of  ascertaining 
how  this  compares  with  the  book  values  of  the  company,  taking 
the  1912  allocation  approved  by  the  Commission  as  a  starting 
point  The  figures  used  for  this  purpose  are  set  forth  in  the 
tabulation  shown  on  the  following  page. 
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Tabtjlatioit  a 

CBOWELL  REPORT  JULY,  IBOT 

Boonamg  Light,  Fvtl  aad  Power  00..* 

■Lutd  915,000,  divided  ume  aa  building $8,750  00 

'BuildingB,  including  architects'  fees  and  interest 
during    construction,   $34,G0O,   apportioned   on 
twaia  of  floor  space  30  per  cent  for  engine  room      {10,350  00 
TO  per  cent  for  boiler  room  S24,1E0,  i  electric 18,076  00 

22,425  00 

Electric  plant 19,625  OO 

Electric  distribution  Byat«m 35,910  00 

•Steam  plant  £46,200,  i  electric 22,600  00 

ConatrucUon  account  t21,Q07.63,  J  electric 10,063  78 

Lookport  Go*  and  EUotrio  Light  Co.:  «120,163  78 

EUtotri/i  Plant 

Electric  traDsmiasions  and  transformer  house $10,40S  00 

Electric  distribution  ayitem 70,600  00 

Electric  atation 82,976  00 

Office  furniture 750  00 

170,790  00 

Ufo  allowaiice  made  for  materials  and   supplies  or  oOus 

working  capital)    $290,963  70 

tNet  additions  to  electric  fixed  capiUl  7/1/07  to  12/31/12....         100,281  OB 
14  per  cent  of  net  additions  to  general  structures,  etc.,  7/1/07 
to  12/31/12  ■ 18,817  «8 

$410,062  63 
tNet  addiUona  to  electrte  fixed  capital  12/31/12  to  12/31/10. .  64,386  92 

44  per  cent  of  net  additions  to  general  structnreH,  etc.,  12/31/12 
to  12/31/16 415  07 

Total $474,854  52 

COMPAMY,  1912  ALLOCATION 
(Witik  tranafera  between  accounts  as  made  in  Caae  Na  5769.) 
Electric  Depairtment: 
'Iiand  devoted  to  electric  operations: 

Elm  Street  land  $6,000,  divided  same  as  build- 
ing         $3,900  00 

Market  Street  land 2,500  00 
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Organization 

"Power  plant  buildings: 

Building  proper  $30,825,  30  per  cent  for  engine 


TO  per  cent  for  boiler  room,  i  electric 

Coal  trestle,  stacks,  etc.,  $13,045,  i  electric. . 


»D,24T  60 
10,788  75 
0,522  GO 


'Furnaces,  boilers,  and  accessoTiea  $49,005,  i  electric. 

Gteam  engines    

Electric  generators 

Accessory  electric  power  equipment 

Miscellaneous  power  plant  equipment 

finbetation  building*  

Substation  equipment  

Polee  and  fixtures 

Underground  conduits  

Transmission  system  

OistributicHi   syetem   

Line  transformers  and  devieea 

Electric  services  

Electric  mateva  

Electric  meter  installation 

Municipal  street  lighting  system 

Commercial   arc  lamps 

Glower  lamps   

Electric  took  and  implements 

Electric  laboratory  equipment 


General  structures   . 
General  equipment  . . 


$12,000  00 
27,300  00 
7,020  00 

$46,S20  00,44percaitelectrio.. 


tNet  additions  to  electric  fixed  cairital  12/31/12  to  12/31/10. . 

44   per   cent  of   net    additions   to  general    structures,   etc, 

12/31/12  to  12/31/16 


20,658  75 
24,632  60 
15,200  00 

eo,(>oo  00 

34,667  00 
460  00 

2,000  00 
16,200  00 
27,077  00 
11,S60  00 

7,035  00 
34,167  00 
21,200  00 
10,068  00 
25,800  00 

3^20  00 
15,027  00 

1^05   14 

4,124  00 

001  UO 

'   1,114  00 


It  will  be  noticed  that  on  the  basis  of  the  Crowell  report  the 
value  of  the  property  December  31,  1916,  was  $474,854.52,  and 
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that  the  comparable  figures  on  the  company's  books  show  a  prop- 
erty value  of  $439,564.11  slb  of  the  same  date.  In  this  statement 
nothing  has  been  allowed  for  working  capital  in  either  set  of 
figures,  nor  in  the  company's  figures  for  the  various  overheads 
which  it  is  claimed  should  be  allowed  in  this  case.  In  arriving  at 
these  values  we  have  allocated  the  power  plant  buildings  on  the 
basis  of  30  per  cent  of  the  value  of  the  buildings  at  the  Elm 
Street  plant  to  the  engine  room,  and  70  per  cent  to  the  boiler 
room.  We  have  assumed  that  all  of  the  engine  room  should  be 
charged  to  the  electrical  department,  while  the  boiler  room  should 
be  chained  one-half  to  the  electric  department  and  one-half  to  the 
steam  plant.  We  have  also  allocated  one-half  of  the  furnaces, 
boilers,  and  accessories  to  the  electric  plant  and  one-half  to  the 
steam  plant  We  are  of  the  opinion  that  Mr.  Crowell  in  his  report 
estimated  the  value  of  the  property  as  it  then  existed  and  included 
something  for  overheads  as  we  have  hereinbefore  stated.  Just 
how  much  this  was  we  are  unable  to  determine,  but  inasmuch  as 
he  stated  that  the  valuations  are  intended  to  repres^it  "  physical 
values  of  going  concerns  and  the  equipment  is  assumed  to  be  in 
good  operating  condition,''  we  think  he  did  include  in  these  values 
some  of  the  overheads  which  were  commonly  known  in  the  indus- 
try at  that  time.  Since  then  there  has  been  a  much  greater 
development  in  the  matter  of  overheads  due  largely  to  engineering 
investigations,  the  improved  methods  of  determining  costs  of 
reproduction  of  electric  plants,  and  to  improved  methods  of  book- 
keeping, and  it  is  quite  probable  that  he  did  not  include  all  of  the 
overheads  which  are  now  usually  recognized  in  rate  cases.  We 
say  this  advisedly  because  we  know  that  there  are  many  expenses 
incurred  in  building  up  a  property  of  this  character  which  were 
not  given  as  much  consideration  in  the  early  days  of  reflation 
as  they  are  at  the  present  time.  The  figures  representing  present 
values,  as  set  forth  in  this  tabulation,  do  not  take  into  considera- 
tion the  question  of  the  amount  of  depreciation  which  should  he 
deducted  from  the  property  values  shown.  The  difference  betwerai 
the  totals,  amounting  to  something  like  $35,000,  represents,  we 
believe,  the  overheads  included  by  Mr.  Crowell  hut  excluded  by 
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the  company  in  preparing  the  1912  allocatioa,  and  it  also  probably 
repreaentB  some  additional  depreciation  which  was  taken  into  con- 
Bideration  by  the  company  in  setting  up  that  allocation  and  which 
had  accrued  between  the  time  of  the  Crowell  report  and  December 
31,  1912.  When  the  1912  allocation  waa  made  the  company  waa 
required  to  put  on  its  bookB  the  labor  and  material  coBte  of  the 
property  as  of  December  31,  1912,  and  then  set  up  a  depreciation 
suspense  to  represent  the  amount  of  accrued  depreciation.  It  is 
wdl  known  by  the  Commission  that  the  company  was  not  giTen 
permission  to  include  overheads  in  making  this  particular  alloca- 
tion, and  we  now  believe  that  if  the  reproduction  values  had  been 
used  at  that  time  and  the  proper  amotmt  had  been  set  up  for  a 
depreciation  suspense,  this  case  would  have  presented  far  less  com- 
plication. There  is  a  substantial  difference  of  opinion  in  this  cast 
between  the  representatives  of  the  company  and  the  city  as  respecte 
the  Elm  street  steam  plant  and  the  method  of  allocating  it  as 
between  the  electric  plant  and  the  steam  heating  plant  The  com- 
pany contends  that  all  of  this  plant  should  be  charged  to  the 
electric  utility  because  it  is  a  peak-load  station  and  also  a  steam 
reserve.  The  city  engineer,  Mr.  Ballard,  on  the  other  hand, 
insists  that  80  per  cent  of  this  plant  should  be  charged  against 
the  steam  heating  utility  and  20  per  cent  to  the  elective,  while  Mr. 
McClellan  in  his  report  to  the  ci^  stated  that  it  should  be  divided 
equally  between  the  two  departments.  We  do  not  think  that  the 
contention  of  the  company,  or  that  of  Mr.  Ballard,  is  the  one  for 
us  to  adopt.  Steam  heating  is  now  and  has  for  many  years 
been  a  substantial  portion  of  the  company's  total  business.  His- 
torically, the  steam  heating  business  antedates  electric  service  so 
far  as  this  plant  is  concerned,  and  we  do  not  see  how,  in  justice  to 
the  users  of  electricity,  the  steam  can  be  considered  solely  aa  a 
byproduct  although  it  must  be  admitted  that  commercial  steam 
heating  is  nearly  always  considered  as  a  byproduct  and  could  not 
be  sold  profitably  on  any  other  basis.  The  city  claims  that  the 
allocation  should  be  on  the  theoretical  apportionment  of  the  total 
heat  in  the  steam  which  is  used  by  the  engines  for  generating 
electricity  and  by  the  steam  system  for  heating.    Assuming  that 
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the  theory  of  Mr.  Ballard  ie  correct  in  reepect  to  the  manner  in 
vhich  the  heat  units  are  distributed  as  the  steam  is  used,  it  must 
te  observed  that  it  entirely  overlooks  the  inherently  inefficient 
qualities  of  ^iginea  and  steam  turbines  as  devices  for  transforming 
heat  into  work.  It  is  probably  a  fact  that  the  engines  in  the  Elm 
street  plant  take  less  than  10  per  cent  of  the  heat  out  of  the  steam 
and  that  the  balance  goes  to  the  heating  system,  but  it  should  be 
borne  in  mind  that  the  engines  could  not  utilize  much  more  than 
this  proportion  in  any  evfmt,  and  the  balance  would  have  to  be 
wasted  if  not  used  for  heating.  In  the  largest  and  most  dGcient 
plants,  using  condensers  and  not  doing  any  heating  but  designed 
solely  for  efficiency  in  generating  electricity,  the  turbines  (which 
are  more  efficient  then  engines)  do  not  utilize  much,  if  any,  more 
than  20  per  cent  of  the  heat  which  comes  to  them,  and  the  rest  is  a 
total  loss  which  up  to  the  present  time  engineering  skill  has  not 
be^i  able  to  overcome.  All  of  the  boilers  in  this  plant  are  required 
for  operating  the  engines.  If  the  heating  system  should  be  aban- 
doned, it  would  be  theoretically  possible  to  cut  down  the  boiler 
plant  by  using  condensers,  but  the  saving  which  would  be  made  in 
the  cost  of  boilers  would  be  largely  offset  by  the  coat  of  condensing 
equipment.  The  situation  is  one,  therefore,  where  the  boiler  plant 
is  used  by  both  departments  in  common,  but  it  would  be  required 
Just  as  it  is  by  either  department  standing  by  itself.  We  say  this 
having  in  mind  the  fact  that  the  company  is  in  the  situation  where 
it  has  the  property  and  it  is  employed  in  the  public  service  and  has 
been  for  many  years.  In  view  of  that  sitnation,  which  we  are 
obliged  to  deal  with  as  we  find  it,  we  are  of  the  opinion  that  the 
plan  advocated  by  Mr.  McClellan  of  allocating  one-half  to  the 
electric  department  and  one-half  to  steam  heating  is  fair,  based 
strictly  on  the  merits  as  we  have  discussed  them,  and  that  it  would 
not  be  reasonable  to  attempt  to  deal  with  the  steam  as  a  byproduct 
Certainly  it  is  not  fair  to  users  of  electricity  to  load  an  unreason- 
able amount  of  this  expense  on  them,  but  on  the  other  hand  it  if 
not  fair  to  the  steam  heating  customers  of  the  company  to  nndul} 
burden  them  with  any  portion  of  the  steam  plant  which  shoulc 
properly  be  carried  by  the  electric  department.     The  electrii 
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department  is  not  discriminated  against  by  making  this  allocation, 
because  it  appears  in  the  record  that  the  Elm  street  plant  is  easilv 
worth  to  that  department  its  entire  cost  for  use  in  holding  down 
the  peak  on  purchased  power  and  for  nse  as  a  standby.  Consider* 
ing  the  plant  from  this  last  standpoint,  there  is  considerable  merit 
in  the  claim  of  the  company  that  all  of  this  expense  should  bo 
charged  to  the  electric  department,  but  as  heretofore  stated  we 
think  that  the  decision  we  have  made  is  the  most  reasonable  ono 
under  all  the  circumstances. 

The  records  of  the  Commission  ^ow  conclusively,  we  think,  that 
the  figures  used  by  the  company  in  the  1912  allocation  were  based 
on  labor  and  material  costs  without  the  usual  overheads.  In  tho 
1907  ease  the  petitiona  of  the  Economy  Company  and  the  Gas 
Company  alleged  that  the  value  of  the  physical  property,  exclusive 
of  materials  and  supplies,  was  $873,107.81,  and  claimed  a  total 
value  including  intangibles  of  $1,149,300.  These  values  appar- 
ently did  not  take  into  account  the  question  of  depreciation.  There 
were  four  affidavits  in  that  proceeding  to  the  effect  that  the  value 
of  the  property  in  question  was  equal  to  the  amounts  set  forth  in 
the  petitions.  Two  of  these  affidavits  were  made  by  engineers  who 
stated  that  they  were  familiar  with  the  property.  Testimony  to 
the  same  effect  was  also  given  on  hearings  held  before  this  Com- 
mission. Mr.  Crowell  undoubtedly  took  into  consideration  the 
question  of  depreciation  when  he  made  his  valuation,  as  appears 
from  his  report,  and  if  the  subject  of  depreciation  is  considered 
in  connection  with  the  figures  of  the  petitioners  above  referred  to, 
then  the  results  reached  are  fairly  comparable  with  those  ascer- 
tained by  Crowell.  The  1912  allocation  was  ordered  by  the  Com- 
mission in  a  capitalization  case  (No.  2548),  because  it  was  found 
at  that  time  that  the  books  of  the  company  did  not  show  the  allo- 
cation of  its  property  by  items,  and  consequently  it  was  impossible 
to  follow  the  different  items  of  property  and  properly  account  for 
the  same.  In  making  this  allocation  it  was  considered  desirable 
from  a  bookkeeping  standpoint  to  have  the  book  assets  in  1907 
equal  the  face  value  of  the  securities  then  issued  so  the  company 
would  not  start  out  with  either  a  surplus  or  deficit  On  this  theory 
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is  was  decided  that  the  fixed  capital  December  31,  1912,  should  be 
$700,000  plus  the  coat  of  additions  made  since  1907,  whinh 
brought  the  total  amount  of  fixed  capital  to  $948,507.68.  This 
of  course  included  all  of  the  property  of  the  company  employed 
in  the  gas,  steam  heating,  and  electric  light  and  power  depart- 
ments. The  allocation  first  prepared  by  the  company  and  pre- 
sented to  the  Commission  for  consideration  may  be  smnmarized  sjs 
follows : 

Labor  and  material  cost $964,642  00 

Physical  overheadB 219,840  00 

General  overheads  123,179  68 

$1,312,661  68 

Depreciation 364,154  00 

Net $948,607  68 


This  matter  was  under  consideration  by  the  Commission  for 
nearly  two  years.  The  books  of  the  company  were  exhaustively 
examined  by  representatives  of  the  Commission  and  the  property 
valuations  were  checked  by  its  engineers.  The  division  of  capital- 
ization required  the  company  to  determine  the  amount  which 
should  be  allocated  to  the  difTerent  fixed  capital  accounts  without 
taking  into  consideration  the  question  of  depreciation,  and  the 
company  was  required  to  reduce  its  total  valuation  so  as  to  accom- 
plish this  result.  It  could  have  been  done  by  scaling  down  all 
of  the  values,  labor  and  material  items  as  well  as  overheads,  bat 
it  was  finally  agreed  to  drop  the  question  of  overheads  entirely 
in  making  the  allocation  (the  representatives  of  the  company, 
however,  stoutly  maintaining  that  it  did  not  waive  its  contention 
that  these  overheads  were  considered  reasonable  and  legitimate), 
and  after  several  changes  were  made  in  the  values  placed  on 
various  items  to  comply  with  the  recommendations  of  the  engineer 
of  the  Commission  the  company  did  scale  the  labor  and  materia! 
items  down  to  the  value  shown  in  the  final  allocation  as  filed 
and  approved  by  the  Commission  in  its  order  of  December  10, 
1913.     This  did  not  give  any  determination  as  to  the  total  value 
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of  the  property,  for  the  figore  of  $948,507.68  U  made  np  entirely 
on  the  basis  of  using  the  limited  capitalization  of  1907  abore 
referred  to  as  a  starting  point,  and  no  allowance  even  was  made 
for  the  excess  property  value  which  existed  heyond  $700,000  as 
shown  in  the  Crowell  report  That  this  assumption  is  correct 
and  that  these  figures  only  purported  to  represent  bure  labor  and 
material  costs  is  home  out  by  the  allocation  itself  and  by  the 
report  of  the  engineer  of  the  Commission  of  September  18,  191S, 
vhich  states  that  the  figures  are  reasonable  "  on  the  assumption 
that  the  amounts  •  »  *  represent  only  materials  and  labor,"  and 
by  the  evidence  which  has  been  given  in  this  case.  The  1912  allo- 
cation, however,  does  assist  us  materially  in  arriving  at  total 
values  because  it  is  a  reliable  showing  of  labor  and  material  costs. 
The  records  etow  that  the  company's  engineer  in  preparing  it 
searched  the  records  of  the  company  and  used  the  actual  cost 
figures  wherever  they  could  be  found,  and  made  an  estimate  <xf 
that  cost  v?here  the  exact  figures  were  not  obtainable.  In  many 
instances  where  itema  were  questioned  by  the  representatives  of 
the  Commission  vouchers  were  produced  to  substantiate  the  figures 
presented  by  the  engineer  of  the  company.  No  attempt  was 
made  by  the  Commission  at  that  time  to  require  the  company  to 
make  an  exact  allocation  aa  between  the  electric  and  steam  heating 
departments.  Its  principal  effort  was  to  see  that  the  proper  costs 
were  assigned  to  the  various  items  of  property.  It  is  therefore 
desirable  at  this  time  to  try  and  determine  what  the  reproduction 
value  is  of  the  property  employed  in  the  electric  department. 
First,  we  will  take  the  labor  and  ma- 
terial cost  of  the  property  as  set 
forth  in  the  1912  allocation  which 


$397,619  00 


i/Cas  amount  included  in  land  and 
representing  three  houses  on  the 
property  adjacent  to  the  Elm 
street  station  and  hereafter  in- 
cluded in  general  structures....  2,000  00 


«395,C19  00 
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Dividing  land  and  buildings  as  heretofore  diecussed 
makes  the  figures  for  boiler  plant : 

Land $4,200  00 

Buildings,  coal  trestle,  and  stacks. .        S4,622  00 
Boiler  and  accessories 4d,06S  00 

$87,887  00 
One-half  of  this  total  is  to  be  charged  to  steam 

heating $43,944  00 

$351,676  00 
Add  proportion  of  general  land,  general  structures, 

and  general  equipment  (44  per  cent) 20,645  00 


Labor   and    material    cost   of    property   properly 

chargeable  to  electric  department  12/31/12 $372,320  00 


To  these  items  there  must  necessarily  he  added  something  for 
the  other  items  of  cost  necessarily  associated  with  the  establish- 
ment and  creation  and  development  of  the  property.  The  fact 
that  the  property  exists  is  indisputable  evidence  that  on  organiza- 
tion must  have  been  effected,  preliminary  studies  of  some  sort 
made,  and  the  enterprise  must  have  been  managed  and  adminis- 
tered in  the  early  stages  of  its  development  There  must  have 
been  expense  for  engineering,  purchaaing  property  at  different 
times,  supervision  of  the  work,  and  other  miscellaneous  expendi- 
tures of  the  sort  which  every  one  who  is  familiar  with  construction 
work  of  this  character  knows  it  is  necessary  to  incur  as  a  part 
of  the  work.  These  expenses  are  organization,  administration, 
legal  expenses,  engineering  and  superintendence,  general  expenses, 
and  interest  during  construction.  There  are  other  items  claimed 
by  the  company,  such  as  piecemeal  construction,  contingencies, 
incidentals,  and  omissions  which  are  to  a  considerable  extent 
real  and  which  do  have  an  influence  on  the  cost  of  the  property. 
These  are,  however,  things  which  should  properly  he  included 
in  the  unit  costs,  and  we  think  th^  are  probably  included  in  the 
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1912  allocation.  In  any  event  they  are  undoubtedly  included  in 
the  figures  covering  additions  since  1912  because  the  books  of 
the  company  show  what  its  costs  have  been.  There  is  a  wide 
difference  of  opinion  as  to  the  various  perceatages  which  should 
be  used  for  the  various  items  of  physical  property,  but  experience 
has  shown  that  the  cost  of  creating  and  putting  into  operation 
property  of  the  character  which  we  are  considering  in  this  case 
will  ordinarily  amount  to  from  15  to  25  per  cent  of  the  labor 
and  material  costs,  and  we  think  that  an  allowance  of  20  per 
cent  for  the  general  and  overhead  itetns  above  mentioned  will 
be  a  reasonable  amonnt  to  apply  in  this  case.  N^o  question  is 
involved  as  to  the  additions  since  1912  as  we  have  stated  above. 
If  some  of  the  overhead  items  since  that  date  have  not  been 
charged  to  fixed  capital,  hut  have  gone  into  operating  exp^ise, 
the  company  will  have  received  a  proper  credit  therefor,  and  the 
same  will  be  reflected  in  the  final  figures  used  in  arriving  at  the 
amount  upon  which  it  should  proi>erly  earn  a  return.  There 
ia  at  the  present  time  a  small  item  for  engineering  expense  car- 
ried in  suspense  until  such  time  as  the  Commission  shall  deter- 
mine the  proper  disposition  to  make  of  it,  but  for  the  purposes 
of  this  case  it  may  be  included  in  the  fixed  capital  additions, 
us  it  will  in  no  way  affect  the  final  determination  which  is  to  be 
made.  We  then  find  that  the  reproduction  value  aa  of  Decem- 
ber 31,  1916,  is  as  follows: 

Tabulation  B 

Labor  and  material  costs  12/31/12 $372,320  00 

General  and  overhead  expenses,  20  per  cent 74,464  00 

Cost  of  additions  12/31/12  to  12/31/16  (includ- 
ing only  proper  proportion  of  general  items)  . . .        60,968  00 
Engineering  since  1912   ■        3,834  00 

Total' cost  of  physical  property  used  in  electric 
department  12/31/16  (exclusive  of  working 
capital) $511,586  00 

Katimated  depreciation  12/31/16  100,000  00 

BtAlB  Dkpt.  Jtwtt^Vol.  U       tf 
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These  figures  include  nothing  for  promotion  expense,  cost  of 
financing,  development  expenses,  cost  of  establishing  the  busi- 
ness, early  tosses,  or  going  value.  Some  of  these  items  are 
STnonymous,  and  they  are  not  set  down  with  the  idea  of  showing 
that  a  large  part  of  the  factors  has  been  omitted,  but  are  all  men- 
tioned 80  that  there  may  be  no  possible  misunderstanding  as  to 
what  is  and  what  is  not  included.  As  to  depreciation,  the  record 
is  not  particularly  satisfactory.  The  city  claims  an  amount 
which  is  about  22  per  cent  of  its  total  estimated  cost.  In  Case 
No.  5769  we  determined  that  for  the  purpose  of  having  the  boota 
of  the  company  represent  the  facts  as  nearly  as  possible  there 
ought  to  be  a  depreciation  reserve  of  $74,321.53  againat  property 
which  was  carried  on  the  hooka  at  a  value  of  $506,608.06.  This 
amounts  to  less  than  15  per  cent,  and  it  covered  the  depreciation 
since  1907.  Very  few  of  the  overhead  expenses  were  included, 
and  some  of  those  which  were  included  in  the  foregoing  calcula- 
tion are  less  subject  to  depreciation  than  the  labor  and  material 
items.  A  considerable  part  of  the  property  has  been  installed 
within  recent  years,  and  some  of  the  oldest  and  least  useful  has 
been  retired  and  has  not  been  included  in  the  figures  given.  The 
property  is  generally  in  good  condition  and  well  maintained. 
We  doubt  if  the  actual  depreciation  exceeds  20  per  cent,  which 
would  amount  to  approximately  $100,000  on  the  reproduction 
value  above  referred  to. 

For  the  purpose  of  ascertaining  how  these  figures  would  check 
with  those  given  by  Mr.  Crovrell  in  his  report,  we  have  made 
some  further  computations.  While  that  report  was  not  itemized 
to  any  considerable  extent  we  can  make  an  approximate  alloca- 
tion of  his  figures  to  the  electric  department  For  this  purpose 
we  have  assigned  30  per  cent  of  the  figures  for  lands  and  build- 
ings to  the  engine  room  of  the  Elm  street  plant,  and  this  is 
chargeable  direct  to  the  electric  department.  The  remaining 
70  per  cent  has  been  assigned  to  the  boiler  plant,  and  one-h.ilf 
of  this  amount  ia  charged  to  the  electric  department  and  one-h:\lf 
to  steam  heating.  His  figures  for  steam  plant  cover  boilers  and 
aoceesories,  and  we  have  assigned  50  per  cent  to  each  department 
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As  to  the  construction  account  of  $21,908  of  the  Sconomy  Com- 
pany, we  have  no  definite  infonnation  as  to  which  department  it 
18  properly  chai^eable.  At  the  time  the  Crowell  report  was 
made,  the  buildings  and  equipment  were  apparently  completed. 
This  account  probably  covered  extensions  made  to  both  steam 
and  electric  distribution  systems  and  not  included  in  the  items 
covering  those  systems.  The  steam  heating  system  of  that  com- 
pany had  been  established  for  a  long  time.  The  electric  busi- 
ngs of  the  company  was  in  its  infancy,  and  it  was  being  developed 
in  active  competition  with  the  gas  company,  so  the  fact  is  that 
probably  the  larger  portion  of  this  account  was  for  extensions 
to  the  electric  system.  However,  for  our  present  purposes,  it 
will  be  fair,  we  believe,  to  charge  one-half  to  each  department. 
The  report  gives  the  segregation  of  the  property  of  the  company 
as  between  the  gas  and  electric  departments.  The  following  then 
18  the  distribution  of  the  figures  given  in  the  Crowell  report : 


Tabulation  C 


Total 

£S1 

El<«tria      . 

u- •."■."r.'!™".". 

lia,ooo 

S:§!S 

32,S00 
120,537 

lo.esi 

Ebotri.  phSr  *"  ^""°  ^"'"^ 

S2Sl,S8a 

(171,416 

■  120.164 

This  was  a  depreciated  valua  It  is  desirable  to  make  some 
estimate  as  to  the  amount  of  depreciation  that  was  probably  con- 
sidered by  Mr.  Crowell  in  arriving  at  his  valuations.  We  know 
that  the  dectric  plant  of  the  Economy  Company  was  quite  new 
in  1907,  and  so  there  was  probably  only  a  small  amount  of  depre- 
ciation on  its  electric  plant  except  in  the  case  of  the  boilers. 
The  gas  company  had  been  in  business  for  a  good  manj  years, 
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and  we  know  that  much  of  its  property  had  been  installed  prior 
to  1907.  It  may  fairly  be  assumed  that  the  depreciation  on  its 
property  amounted  to  at  least  25  per  cent.  In  any  event  it  is 
reasonable  to  asfiume  that  there  was  at  least  a  depreciation  of 
$40,000  from  the  reproduction  cost  new  of  the  property  of  both 
compani^  at  the  time  Crowell  made  his  report  We  will,  there- 
fore, assume  that  his  figure  of  $290,954  was  made  np  of  a  cost 
new  total  of  $330,000  and  a  depreciation  of  $39,046,  and  with 
this  as  a  startiiig  point  proceed  to  build  up  the  property  from 
cost  records  since  the  time  of  his  report.  All  of  the  extensions 
and  additions  to  fixed  capital  made  between  the  time  of  his  report 
and  Januaiy  1,  1908,  appear  to  have  been  covered  in  the  items 
charged  in  1908,  No  retirements  are  shown  separately  on  the 
books  during  the  period  1907-1912.  The  retirwnents  during 
that  period  were  in  connection  with  new  facilities  which  were 
being  installed,  and  the  coat  of  the  old  was  deducted  from  the 
cost  of  the  new  and  the  net  figures  put  on  the  books.  The  retire- 
meats  were  not  extensive  during  that  period,  so  that  the  results 
which  we  obtain  are  not  materially  ejected  because  of  the  fact 
that  we  are  unable  to  consider  each  item  of  additions  and  retire- 
ments separately  during  that  particular  period.  All  of  the  items 
chaigeable  entirely  to  the  electric  department  have  been  allocated 
on  the  basis  which  we  have  heretofore  explained.  The  annual 
depreciation  has  been  computed  on  the  basis  of  2.4  per  cent  of 
the  coat  of  the  property  when  new.  Checks  have  been  made  in 
detail  for  selected  years  and  found  to  be  correct  eo  far  as  depre- 
ciation can  be  correctly  determined.  On  this  basis  we  have 
made  the  following  tabulation: 
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Tabdlatiow  D 


Addltkn 

Rotlrsmokla 

rt«mch« 
sort 

1.4  per 

^ 
.■V51. 

101403 
11,094 

1 

uoo 

833 

i 

•US 

34,486 

lll4S4 
14,302 

It  will  be  observed  that  tbe  resultB  obtained  in  this  fttatement 
check  yery  close);  with  those  obtained  in  the  preceding  atatement 
which  was  prepared  to  show  the  reproduction  cost  of  the  property. 
We  are  led  to  believe  that  th^  represent  with  reaaonable  accuracy 
the  total  coat  of  the  property  of  the  company  employed  in  ita 
electric  operations  as  of  December  31,  1916,  excluding,  of  course, 
any  allowance  for  material  and  supplies  and  other  working  cap- 
ital To  go  a  step  further  with  this  discussion  of  the  value  of 
the  property  we  would  call  attention  to  the  fact  that  the  prcBant 
value  of  the  property  as  shown  on  the  last  statement,  after  deduct- 
ing depreciation  estimated  to  be  $119,118,  would  be  $394,782. 
If  we  take  the  amount  shown  as  the  value  of  the  property,  using 
Crowell's  estimate  and  adding  to  his  figures  the  additions  which 
have  been  made  by  the  company  since  that  time,  we  have  a  total 
of  $474,854.52  as  appears  from  the  first  tabulation  marked  "A." 
From  computations  made  by  our  division  of  capitalization  in 
other  cases  in  which  this  company  has  appeared  before  tbe  C<Ha- 
mission,  it  is  estimated  that  the  company  should  have  an  accrued 
depreciation  reserve  of  $99,732  as  of  December  31,  1918,  against 
which  it  would  be  entitled  to  charge  retirements  amounting  to 
$16,482,  leaving  an  amount  of  $83,250  to  be  deducted  from  the 
cost  of  the  property  based  on  the  Crowell  report  as  shown  in 
Tabulation  A  in  order  to  determine  the  depreciated  value  of  tbe 
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property  on  that  bafliB,  This  gives  tib  an  amount  of  $391,634 
OB  such  depreciated  value.  This  is  a  further  confirmation,  we 
think,  of  the  methods  which  we  have  used  in  endeavoring  to  detei^ 
mine  the  value  of  the  property  of  the  company  employed  in  its 
electric  department 

While  it  might  not  be  necessary  for  qs  to  go  further  in  order 
to  determine  what  we  consider  the  fair  value  of  the  property 
upon  which  the  company  is  entitled  to  a  return,  yet  for  the  pur- 
pose of  further  confirming  the  results  already  reached  we  have 
made  one  more  computation  of  figures,  tailing  some  of  the  exhibits 
of  each  of  the  parties  and  making  certain  adjustments  which  we 
think  are  proper  in  respect  to  the  Elm  street  station  and  land 
used  in  electric  operations.  This  tabulation  is  based  on  the 
fi^^res  set  forth  in  the  company's  exhibit  No.  22 ;  and  the  prop- 
erty values  set  forth  in  city's  exhibit  No.  4,  pages  1  and  6,  and 
Exhibit  6,  page  1.      (Tabulation  E.) 

Tabulation  E,  Electbic  Department 

Vompany  0/30/18 

Land  deroted  t«  electric  o|>er»tioiia tS|74& 

Power  plBJit  buildings : 

Engine  room,  30  percent... :.  tlO,8Sl 

Boiler  room,  K  of  70  per  cent 12,660 

Transit  St.  Bwitch  house 2,000 

Water  St.  substation 2,000 

27,611 

Furnaces,  boilers,  and  accessories,  one-half  electric 31,  SOfi 

Steam  engines 19, 228 

Electric  generators    -. .  74, 135 

Accessory  electric  power  equipment 62,  S44 

Miscetlaneous  power  plant  equipment 001 

Substation  equipment  19,  fl8(> 

Poles  and  fixtures   36, 457 

Underground  conduits   13, 6M 

Transmission  system  10, 037 

Distribution  system    49, 136 

I4ne  transformers  and  devices 29,718 

Electric  awvices  IB,  696 

Electric  meters 30, 909 

Electric  meter  installations  3,  MS 

Municipal  street  lighting  system 43,  OSS 
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CommeTcial  arc  lampa   

Glower  lampa  

Electric  tools  and  iniplcnwiita. . 
Electric  laboratory  equipment  . 


Engineering  and  auperint«adencc 

Law  expenaea  during  coitatmction 

Tajces  during  conatruction  

Miacellaneoua  conatructiou  ezpenditures  . 
Interest  during  conatruction 


Proportion  of  generkl  atmcturea  and  equipment  as  per  ^tition: 

Forty-four  per  cent  of  land tlZ,  000 

Buildings 2S,«T8 

Goieral  equipment 8,890 

Hi,  ST4 


Working  capital,  including  materials  and  supplies. . 

Additions  to  flzed  capital  6/30/lS  to  12/31/16 

Organization 


Leaa  full  accrued  depreciatii 
ntea  p.  1370) 


1,0M 
1,7«0 


«473, 60S 
2,507 
S,01S 
2,507 
2,607 
30,100 


«&ie,234 


Land  naed  in  electric  operationa 

Excluding  amount  in  general  atmcturea. 


Structurea  naed  in  electric  operationa  <  excluding  general  atrue- 
torea): 

Engine  rotmi,  100  per  cent 98, 408 

Boiler  room,  20  per  cent 4,374 

House  for  purifying  tanlis,  20  per  cent 126 

Coal  storage  and  trestle,  20  per  cent 501 

SobatAtion  ■tmeturei  2,ns 
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Furnaces,  boilers,  and  acccasorics,  20  per  cent  electric 

(Items  redaBsifled  to  correspond  witik  CMopany  allocation  would 
be  electric  eeuerators  951^5^  BcceBaoiy  electric  power  equip- 
ment 911,922) 


fi3,T4; 
17.35r 
23, 761 
72,801 
6ft0 


Electric  meters  Mid  inst&UatiaBa.. 


9,26fl 
6,122 
&7, 140 
25, 6M 
13,  ISA 
27, 131 


Hiscellaneons  ooistruetioa  expendituru  . 


General  structures  and  equipment: 

Land (9,006     Proportion  to  Elec.  Dept. 

35.6  per  cent. 
Buildings  25,792 


General    equipment. . 


Pruportian  to  Elec.  Dept. 

35.6  per  cent. 
Proportion  to  Elec.  Dept. 

About  68  per  cent. 


K,673 


t«32, 349 

Materials  and  supplies S,  200 

Working  capital   16, 613 

Coal  storage.  City's  exhibit  5,  p.  1 1, 658 

Administration,  organization,  law  expenditures  during  construc- 
tion    16,000 

1471,018 

Increase  allocation   of  structures  used  in  electric  operation  to 

make  souie  30  per  cent  for  engine  room  and  '/^  of  TO  per  cent 

for  bullcr  room,  coal  storage,  etc.    Add  $1,6S0  for  engine  room 

and  fG,TS2  for  boiler  room  phis  Hiinaelman  overliends  13.43  per 

cent 9, 1(17 

[ncrcase  allocation  of  furnaces,  boilers,  and  accessories  to  electric 
plant  to  make  same  50  per  cent  plus  llusselman  overheads 
10.31  pet  cent 22.744 


by  Google 


Pbtitiok  of  Lockpobt  L.,  H.  &  P.  Co.  393 

PnbUc  Snriae  CommfsBiMi,  Second  District  [Vol.  15] 

Coat  t«  mvodue* 

LtaeMM  allocaUon  of  land  occupied  by  boilEr  room,  purifying 
room,  coal  storage,  and  ash  yard  to  malce  same  60  p«r  cent  of 

TBluatioQ  by  Husaelman    fSZi 

Add  Hauelmau'i  Taluation  on  additional  land  comer  Elm  and 

South  ttreeU   2,066 

Increased  allowance  for  transformers  Water  Street  Station: 

Company's  cost $13, 600 

City's  allowanoe 8, 700 

4,800 

Hiuselmsn's  oreriiead  10.81  per  cent 405 

Additional  allowance  <m  electric  generators: 

Company 
City  value  cost 

2  20(Hnlr.  rotuiea 910,045  «1G,000 

1  000-k«.  fieqneney  changer   7,460  8,000 

1  300-k.T.a.  syn.  motor 3,672  4,800 

0,738 

Hueielman's  oreriieads  10.31  per  cent OH 

Add  10  per  cent  for  omissions  on  land,  general  stractnrea,  under- 
ground Fonduita,  electric  services,  electric  meters  and  installa- 
tions, municipal  street  lighting  system,  cammercial  arc  lamps, 

and  electric  tools  and  implemenlB 9, 088 

Add  6  per  cent  for  omission  on  steam  engines  and  transmlsaloa 
system 1,172 

$631,344 

Lees  depreciation  estimated  by  Huseelman 997,  SOS 

Plus  proportion  of  depreciation  on  increased  allow- 
ancea  baaed  on  Busselman's  percentages 11,600 

109, 6B8 

»421, 746 


In  preparing  this  statement  we  bare  taken  the  figures  of  the 
company  as  th^  appear  in  its  exhibit,  hut  have  chiingcd  the 
allocation  in  respect  to  the  Elm  street  plant  in  acoordnnce  with 
our  views  which  we  have  heretofore  presented.  We  have,  how- 
ever, included  all  of  the  overheads  which  it  claims  and  a  reason- 
able amount  for  working  cnpital.  On  thia  tinsia  the  repiwlnotion 
cost  of  the  company's  properly  wonld  be  $576,785.  As  against 
this  it  would,  of  course,  he  proper  to  deduct  the  amount  of  accrued 
depreciation,  estimated  by  Mr.  Perkins  at  $120,000,  and  this 
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would  give  the  net  value  of  the  property  employed  in  the  public 
service  at  $456,786.  In  respect  to  the  figures  used  by  the  city 
in  its  exhibits,  we  have  changed  the  allocation  with  regard  to 
the  Elm  street  station  in  the  same  manner  as  we  did  with  the 
figures  of  the  company  in  this  connection.  We  have  added  the 
various  overheads  which  the  engineer  of  the  city  has  testified  are 
proper,  and  also  the  amounts  allowed  for  working  capital,  mate- 
rial and  supplies,  etc  While  counsel  for  the  city,  at  page  69 
of  his  brief,  says:  "As  the  question  whether  overheads  should 
be  included  in  the  valuations  as  above  discussed  is  a  l^al  or 
moral  question  as  applied  to  the  facts  of  this  case,  rather  than 
an  engineering  question,  the  fact  that  Mr.  Ballard  has  allowed 
a  substantial  iton  for  such  overheads  should  not  militate  against 
our  contention  that  no  allowance  therefor  should  be  mad&  He 
is  an  engineer,  not  a  lawyer,  and  he  naturally  treated  the  subject 
from  an  engineering,  not  from  a  legal  or  moral  standpoint  He 
has  been  more  than  fair  and  liberal  with  the  company,"  yet  it 
is  proper  for  us  to  say  at  this  time  that  the  question  of  overheads 
is  neither  moral  nor  l^;al,  but  one  of  fact,  and  they  are  actual 
and  real  The  city  employed  Mr.  Ballard  as  its  engineer,  and 
we  believe  it  should  be  bound  by  the  evidence  he  gave  in  respect 
to  the  overheads. 

We  have  also  increased  the  city's  figures  for  some  of  the  elec- 
trical apparatus  because  we  know  the  costs  to  the  company  were 
considerably  in  excess  of  the  amount  allowed  by  the  engineer  of 
the  city.  We  also  know  that  many  of  the  other  unit  costs  used 
by  the  city's  engineer  are  less  than  the  actual  cost  to  the  com- 
pany. For  Hub  reason  we  have  deemed  it  proper  to  make  certain 
allowances  on  account  of  omissions  which  increase  somewhat  tiie 
city's  figures.  It  is  but  natural  that  there  would  be  many 
omissions  of  this  character  in  attempting  to  determine  a  lepro- 
ductioQ  value  in  the  manner  employed  by  the  engineer  of  the  ci^. 
Many  of  the  expenses  which  undoubtedly  have  been  incurred 
over  a  Itmg  period  of  years  during  which  the  company  has  been 
in  operation  are  bound  to  be  lost  sight  of  in  making  up  a  repro- 
dnction  value  where  the  engineer  does  not  have  the  opportunity 
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to  work  with  the  figures  showing  the  actual  cost  to  the  corpora- 
tion. The  reproduction  value  as  worked  out  by  us  on  this  haais 
is  $531,344.  Mr.  Husselraan  estimated  that  the  depreciation 
on  the  property  was  $97,908,  and  to  this  we  have  added  an 
amount  to  cover  the  depreciation  on  auch  increased  allowance 
as  we  have  made  so  that  the  total  depreciation  which  it  is  proper 
to  deduct  from  the  citj'a  figure  is  $109,598.  This  leaves  the 
present  value  of  the  property  as  $421,746.  The  difference 
between  this  figijre  and  that  of  the  company,  amounting  to 
approximately  $35,000,  is  made  up  to  a  laige  extent  in  the 
difference  allowed  by  the  two  engineers  for  interest  daring  con- 
Btruction,  and  the  balance  is  probably  due  to  differences  in  other 
overheads  and  in  the  unit  costs  for  various  items  of  property. 
It  is  significant,  however,  that  the  two  computations  can  be 
brought  so  closely  together,  and  if  our  method  of  revising  the 
figures  of  both  the  city  and  the  company  is  correct,  then  it  will 
be  Been  that  there  is  really  not  very  much  difference  between  the 
parties  as  to  the  actual  value  of  the  property  employed  in  the 
public  service. 

The  company  asserts  that  it  is  entitled  to  a  substantial  amount 
for  going  concern  value,  and  in  its  Exhibit  Ho.  l8-a  it  attempts 
to  show  that  it  is  entitled  to  at  least  $304,000  for  this  purpose 
as  a  minimnm.  It  arrives  at  this  amount  by  certain  formulas, 
using  figures  from  the  books  of  the  company,  reports  to  the  Com- 
mission, and  other  records  of  the  corporation  over  the  period 
from  1897  to  1917.  It  claims  that  these  computations  show  that 
the  actual  deficiency  of  return  upon  the  property  employed  by 
it  in  the  public  service  during  this  period,  without  adding  the 
deficiency  each  year  to  the  capital  entitled  to  a  return  for  the 
succeeding  year,  amounts  to  $304,782.  It  cites  the  case  of  Kings 
County  Lighting  Company,  210  N.  T.  479,  and  the  theory 
adopted  by  the  special  committee  of  the  American  Society  of 
Civil  Engineers  appointed  to  formulate  principles  and  methods 
for  the  valuation  of  railroad  property  and  other  public  utilities. 
While  the  argument  of  the  company  may  be  sound,  yet  we  do  not 
think  it  can  be  supported  1^  the  facts  in  this  case.     The  Lockport 
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Lig^t,  Heat  and  Power  Company  bought  the  property  of  two 
separate  corporations  as  it  existed  on  or  about  January  1,  1908. 
It  acquired  all  of  the  physical  property  owned  by  those  com- 
panies as  of  that  date,  including  their  contracts,  franchises,  rights, 
privileges,  etc.,  free  and  clear  of  all  lien  and  debts  excepting  the 
outstanding  bonds  of  the  Lockport  Gas  and  Electric  Light  Com- 
pany amounting  to  $300,000,  and  delivered  in  exchange  therefor  a 
certain  amount  of  stock  and  bonds.  It  started  its  business  as  the 
owner  of  the  property  of  those  underlying  corporations,  and  it 
must  be  assumed  that  for  the  purchase  price  it  acquired  such 
intangible  assets  as  going  concern  value,  right  to  do  business, 
development  expenses,  etc.  In  other  words,  the  owners  of  the 
underlying  properties  had  expended  such  amount  as  might  have 
been  necessary  to  acquire  these  intangible  assets  and  th^  were 
included  in  the  purchase  price.  The  new  company  did  not  ao- 
quire  the  right  to  tax  the  people  in  the  city  of  Loctport  for  any 
going  value  or  deficiency  of  return  in  those  early  years  prior  to 
1907,  for  the  owners  of  the  properties  during  that  period  made 
no  claim  that  they  were  entitled  to  anything  on  that  account  so 
far  as  the  record  in  this  case  discloses.  We  are  of  the  opinion 
that  they  parted  with  this  intangible  asset,  for  such  it  can  be 
termed,  when  they  parted  with  the  properties  for  a  certain  specific 
price  representing  on  the  surface  at  least  what  they  considered 
the  assets  to  be  worth.  To  hold  otherwise  would,  we  believe,  be 
manifestly  unfair  to  the  present  and  future  customers  of  the 
Lockport  company.  As  a  matter  of  fact  that  corporation  has 
never  sustained  any  of  those  losses  in  the  years  in  question  '*  due 
to  losses  or  expenditures  which  were  necessary  and  proper  in 
developing  efficiency  and  economy  of  operation  and  in  establish- 
ing a  business,"  using  the  words  of  Judge  Miller  in  the  Kings 
County  case,  for  the  reason  that  it  never  came  into  existence  until 
the  year  1907,  and  it  was  not  until  December  twenty-first  of  that 
year  that  this  Commission  made  an  order  authorizing  it  to  pur^ 
chase  the  property  of  the  two  corporations  hereinbefore  referred 
to;  so  while  we  recognize  that  deficiency  of  return  or  going  value, 
or  whatever  it  may  be  termed,  is  something  to  be  reckoned  with 
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aact  must  always  be  giveii  full  consideration  in  a  rate  case,  yet 
in  tlie  matter  that  is  now  before  ub  we  must  and  do  determine 
that  the  question  of  going  concern  value  must  be  dealt  with  for 
the  yeaw  1908-1916  inclusive  only,  and  if  we  find  there  ie  such 
a  deficiency  a  proper  allowance  should  be  made  therefor  in  ascer- 
taining the  valuation  upon  which  the  company  is  entitled  to  a 
reasonable  return.  While  the  company  attempts  to  show  that  it 
could  fairly  justify  a  claim  of  going  concern  value  to  the  extent 
of  $304,000  as  above  m^itioned,  yet  its  engineer  stated  on  the 
hearing  that  it  was  realized  that  it  could  not  reasonably  expect 
to  earn  a  return  on  that  amount  because  the  company  could  not 
esact  rates  which  would  enable  it  to  obtain  that  return,  and  that 
it  was  believed  that  it  should  be  allowed  at  least  $.95,000  for  going 
value  or  deficiency  which  represents  the  accumulation  in  that 
respect  from  the  year  1897  to  1908,  notwithstanding  the  fact 
that  in  its  Exhibit  Ko.  18-a  it  arrives  at  a  deficiency  of  $241,466 
for  the  period  from  1908  to  1916,  inclusive. 

The  city  contends  that  no  allowance  should  be  made  for  going 
value  because  the  company  baa  had  a  fair  return  upon  all  of  its 
electrical  property  during  the  years  1908  to  1916,  incliiaive,  and 
its  engineer  attempts  to  justify  this  by  certain  figures  which 
appear  in  cily's  Exhibit  No.  6,  at  page  7.  These  computations 
were  made  by  taking  the  reproduction  value,  depreciated  value, 
and  investment  value  as  of  December  31,  1916,  as  determined 
by  the  ci^s  engineer,  and  then  working  back  to  and  including  the 
year  1908.  For  this  latter  year  it  appears  by  this  exhibit  that 
the  value  of  the  depreciated  property  is  only  $10,658  less  than 
the  cost  of  reproduction  new  of  the  same  property.  It  is  apparent 
that  this  is  incorrect  because  some  of  the  property  in  the  electric 
department  had  been  in  service  as  far  back  as  1894  at  least,  and 
beyond  that,  Mr.  Crowell  found  that  the  physical  value  of  this 
property  in  1907  was  $290,953.76,  without  making  any  allow- 
ance whatever  for  working  capitaL  B^ond  this  the  investment 
value  which  Mr.  Ballard  takes  as  a  starting  point  at  December  31, 
1916,  includes  $31,713  for  working  capital,  material  and  supplier 
and  admiuistraticm,  organisation,  and  other  ezpaises,  and  it  mast 
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be  asenmed  that  these  same  figures,  or  a  substantial  part  of  them, 
are  included  in  the  investment  value  at  the  beginning  of  the  year 
1908,  which  is  placed  at  $246,525.  In  considering  this  exhibit 
it  must  also  be  borne  in  mind  that  only  20  per  cent  of  the  repro- 
duction cost  of  the  furnaces,  boilers,  and  accessories  has  been 
allocated  to  the  electric  plant;  also  20  per  cent  of  the  power 
plant  structures  occupied  by  the  boilCT-room-  Apparently  no 
allowance  has  been  made  for  retirements,  and  the  return  is  figured 
on  the  value  of  the  property  at  the  beginning  of  each  year.  The 
amount  allowed  as  a  return  upon  the  investment  has  been  figured 
on  the  basis  of  7  per  cent.  For  the  purpose  of  showing  that  the 
method  employed  by  Kr.  Ballard  in  maMng  these  computations 
was  incorrect,  the  company,  in  connection  with  its  evidence,  intro- 
duced Exhibit  No,  27  which  its  witness,  Wheeler,  testified  was 
prepared  by  him.  He  stated  that  he  had  taken  the  figures  pre- 
sented l:^  the  city's  engineer  and  had  carried  the  computation 
back  to  the  year  1897,  using  the  same  methods  as  those  employed 
by  the  engineer  in  preparing  the  figures  which  we  have  just  been 
discussing,  and  that  the  result  showed  that  the  cost  of  reproducing 
the  depreciated  property  as  of  June  30,  1897,  was  about  $4,734, 
and  the  value  of  the  depreciated  property  at  that  time  was  about 
$15,311.  We  think  these  figures  speak  for  themselves.  Suffice 
it  to  say  that  even  as  far  back  as  1897  the  city  of  Lockport  was 
being  supplied  with  electricity  for  lighting  and  power  purposes 
by  the  Lockport  Gas  and  Electric  Light  Company,  its  streets 
were  lighted  by  electricity,  and  it  is  doubtful  if  this  could  be 
done  at  all  successfully  by  a  plant  which  could  be  reproduced  new 
for  the  modest  sum  of  $4,734. 

The  figures  presented  in  the  city's  Exhibit  No.  5,  at  page  7, 
which  we  have  been  discussing,  are  the  ones  on  which  the 
city  relies  as  establishing  the  fact  that  the  company  has  earned 
a  fair  return  on  its  property  after  providing  for  all  its  fised 
chaises  and  depreciation.  A  return  on  the  investment  of  7  per 
cent  ig  assumed  to  be  reasonable  and  sufficient.  It  is  apparent 
what  a  very  substantial  change  there  would  be  in  the  result  shown 
oa  this  eobibit  if  the  proper  allocation  was  msde  of  the  Elm 
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Street  steam  plant  and  the  return  was  figured  on  the  basia  of  8 
per  c«it  of  the  value  of  the  property.  As  regards  the  rate  of 
return  there  are  of  course  differences  of  opinion.  Some  will 
argue  that  6  per  cent  is  a  fair  return,  citing  the  Consolidated  Gas 
case  as  an  authority.  On  the  other  band,  there  are  decisions  of 
this  Cammisaon,  as  well  as  that  of  the  First  District,  in  which 
a  rate  of  8  per  cent  has  been  found  reasonable  for  companies 
doing  a  lai^;er  volume  of  business  and  which  are  perhaps  more 
prosperous  than  the  Lockport  Company.  We  know  that  in  recent 
years  the  cost  of  money  for  companies  such  as  the  one  now  before 
UB  has  been  steadily  increasing,  particularly  where  the  corpo- 
ration is  not  earning  enough  to  provide  a  proper  depreciation 
reserve  out  of  its  earnings.  During  the  past  three  years  it  has 
been  possible  at  almost  any  time  to  invest  money  in  far  more 
reliable  securities  than  those  of  the  Lockport  Company  at  rates 
which  will  give  a  return  equal  to  and  in  many  instances  in  excess 
of  8  per  cent.  Then  again  it  is  a  well-known  fact  that  the 
securities  of  a  corporation  the  size  of  the  Lockport  Company  are 
not  in  demand.  They  have  no  ready  market  and  the  holders  are 
not  able  to  dispose  of  them  readily  in  case  it  is  desired  to  sell 
them  or  becomes  necessary  so  to  do.  We  know  that  at  the  present 
time  it  is  diiBcult,  if  not  impossible,  for  such  a  company  to  sell 
its  securities  at  any  price,  and  the  fact  that  the  company  might 
be  able  to  pay  its  stockholders  a  return  of  8  per  cent  on  their 
investment  would  not  make  any  substantial  demand  for  them. 
Beyond  this  it  is  not  known  how  long  the  present  situation  is  to 
prevail.  People  who  are  versed  in  financial  matters  believe  that 
rates  for  money  will  be  high  for  several  years  after  the  present 
nnuBual  conditions  have  become  a  thing  of  the  past  and  the  world 
has  been  restored  to  normal  conditions.  We  believe  that  those 
who  invest  their  money  in  the  service  of  the  public  in  a  city  the 
size  of  Lockport,  and  assume  all  of  the  risks  incidental  thereto 
and  attempt  to  give  people  the  service  to  which  they  are  entitled, 
should  receive  a  return  of  8  per  cent  on  their  investment  and  that 
the  sum  is  reasonable  and  fair.    The  State  of  New  York  is  not  a 
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pioneer  in  recognizing  tbat  such  a  retnm  is  not  unreasonable,  for 
deei^ons  to  that  effect  have  been  made  throughout  the  country 
and  in  sections  where  the  ratos  for  mouey  are  as  reasonable  in 
ordinary  times  as  they  are  in  New  York.  We  therefore  oonaider 
that  the  Lockport  Company  is  entitled  to  a  return  of  8  per  cent 
upon  the  value  of  the  property  employed  in  its  electric  depart- 
ment in  the  public  service. 

In  order  to  show  what  the  result  has  been  of  the  company's 
operations  since  1907,  we  have  prepared  two  seta  of  figures,  the 
first  cme  of  which  is  as  follows: 


by  Google 


PSTITION  OF  LoOKPOttT   L.,   H.   &  P.    Co, 


Public  Service  CommiBtaoti,   Second   District 


s 

i 

IIIIEIS 

sss^sss 

s 

II 

ii 

3" 

alilpj 

3 

H 

S 

ll 

is 
a" 

3511155 

3 

w 

S 

4f 

SRaaasaBS 

1 

|ill 

S 

ll 

5=3535351 

s 

W4 

s 

ll 

mmm 

' 

l1lll 

iiiisiiii 

B 

1 

■  if 

Hill    j. 


Statb  Ddt.  Bjcpt.— VoL  15        2(1 


by  Google 


Stat*  Dcpabthxnt  Rkpobts 


[Vol  15]  Pnlrilc  S«r*lM  CoodniHloa,  SaEond  Dutariet 

Tile  metiiod  employed  in  deteiminiiig  the  deficienqr  of  return 
u  explained  in  detail  The  figuree  T^resenting  the  average 
capital  investment  make  no  allowance  for  the  related  overheads 
during  conBtriicti(»i,  snch  as  engineering  and  superintendence 
taxes,  insnrance,  law  expenaes,  and  miaoellaneoos  construction 
expenditnrea  which  existed  as  a  part  of  the  cost  of  the  property 
as  of  January  1,  1906.  That  there  were  such  overhead  ezpecses 
is  beyond  question,  and  the  varioos  stat^nents  which  we  hare 
heretofore  referred  to  at  length  support  this  oonclusion.  But 
even  taking  the  bore  labor  and  material  costs  with  such  overheads 
as  may  have  been  included  since  1908  whidi  we  know  are  small 
in  amount,  it  appears  that  the  deficiency  of  return  on  an  S 
per  cent  basis  since  1907  has  been  $98,486.  ScHne  explanaticm 
should  perhaps  be  made  at  this  time  of  the  method  used  in  detei^ 
mining  the  amount  of  operating  expenses  of  the  c(Hnpuiy  during 
those  years.  The  principal  difference  between  the  company  and 
the  city  during  the  period  under  consideration  is  due  to  an  error 
in  difttributing  the  expenses  of  the  Race  street  station  and  the 
allocation  of  the  expenses  of  the  Elm  street  boiler  plant  Mr. 
Ballard  made  his  allocation  of  expenses  for  the  Elm  street  station 
oa  the  same  basis  that  he  used  in  allocating  the  physical  property, 
namely  80  per  cent  to  steam  and  20  per  c«it  to  electric  For  the 
reaaoDS  which  we  have  explained  at  length,  we  do  not  think  this 
is  the  proper  division,  and  we  have  divided  the  expenses  on  the 
same  hasia  as  we  divided  the  physical  property.  On  this  basis  we 
find  that  the  operating  expenses  for  1916  are  as  follows: 

Tabulatioti  Q 
1916  Expenses 

Total 

Pud  and  liuidling  931, 12S 

Boiler  Ubor   2. 019 

Engine  Iftbor   902 

Electric  libor  012 

W«ter 1,662 

LnbricantB 428 

Production  sappliea  4SS 


19,460 

6I1).perkwJ>. 

796 

Fuel  bull 

992 

AU 

972 

All 

476 

Fuelbuu 

320 

75  per  cent 

211 

SO  per  cent 
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Ch>rK«ibk  to 
Total       ElsDirio  Dept.  Buii 

Station  expenaes   $474  9237  50  per  cent 

Repairs  furnaces  and  boilers 2,300  1,  ISd  SO  per  cent 

Boiler  app.  1,924  902  GO  per  cent 

Steam  ace 4  2  SO  per  cent 

Recip.  engines  IS  IS  All 

Pr.  plant  bldgB 78  61  OSpercent 

Ace  elee.  equip 9  9  All 

Superintendence S37  20S  SO  per  cent 

Total  Elm  street  plant  »15,917 

Eipenses  Race  street  8, 921 

NiagsTK  power  52, 307 

Water  power  1 1, 392 

Total  production   expenses    $93,814 

Tot*l  transmiBsim  expenses   323 

Total  distribution  expenses  9, 380 

Totfcl  utiliistion   expenses    6,731 

Total  commerciai  expenses    3, 20t 

Totkl  prmaotion  expenaes  3,737 

Totftl  general  expenses   22, 006 

9133,914 
L«M  duplicate  chargea  1, 473 

Total $132,  «1 

To  the  amount  of  $132,441  repreeenting  the  operating  expenses 
as  ahowQ  on  the  foregoiDg  statement,  we  must  of  course  add  taxes 
and  depreciation.  We  have  assumed  that  five  pounds  of  coal  per 
kilowatt-hour  is  a  fair  charge  to  the  electric  department  in  1916 
hy  reason  of  the  small  amoimt  of  electricity  generated  at  the  Elm 
street  station.  Mr.  Perkins  and  Mr.  Ballard  both  estimated  it  at 
four  pounds,  but  the  amount  of  coal  used  would  have  been  much 
more  than  five  pounds  if  the  plant  bad  been  operated  aa  a.  separate 
electric  statlou.  Even  on  the  basis  of  five  pounds  per  kilowatt- 
hour,  and  with  the  distribution  for  1916  as  shown  in  the  fore- 
going statement,  there  is  but  little  difFereuce  between  the  figures 
of  the  city  and  the  company  when  the  differcncr  in  the  allocation 
of  the  expenses  is  taken  into  consideration.  We  have  followed 
the  same  method  of  allocating  the  expenses  of  the  Elm  street 
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.station  during  the  years  prior  to  1916  except  that  we  hare  taken 
the  fuel  (HI  the  basis  of  four  pounda  per  kilowatt-hour  which  was 
agreed  to  by  both  Ballard  and  Perkins. 

TabnlatioD  H  was  prepared  in  the  same  way  as  the  statnnent 
marked  F  except  that  the  fixed  capital  at  the  beginning  of  ld08 
was  the  amount  determined  by  Mr.  Crowell  in  his  report,  and  to 
that  figure  there  has  been  added  the  amount  expended  for  net 
additions  to  the  property  during  the  subsequent  years  as  shown  by 
the  bo(^  of  the  corporation. 

The  deficiracy  of  return  determined  in  this  manner  for  the 
period  in  question  amounts  to  $111,836,  and  is  probably  more 
neasiy  correct  than  the  amount  of  $96,485  due  to  the  method 
employed  in  making  the  determination.  It  is  interesting  to  note 
that  there  has  been  a  deficiency  of  return  in  every  year  beginning 
with  1908  except  in  1916,  when  the  company  had  a  surplus  over 
and  above  a  return  of  8  per  cent  on  its  investment  after  making 
due  allowance  for  its  operating  expenses,  taxes,  and  depreciation. 
It  ta  desirable  that  the  company  should  earn  aomething  more  than 
the  bare  8  per  cent  return  upon  its  investment  so  that  it  may  have 
a  surplus  and  be  able  to  provide  for  contingencies.  This  all  goes 
to  improve  the  financial  structure  of  the  organization  and  help 
its  credit.  That  it  was  able  to  make  this  showing  in  1916  is 
probably  accounted  for  by  the  additional  earnings  derived  by  the 
company  in  that  year  because  of  the  revision  of  its  rates  which 
went  into  effect  November  1,  1915,  by  the  readjustment  which  we 
have  made  in  its  power  bills  hereinbefore  referred  to  at  length, 
and  in  part  also,  we  presume,  because  of  the  additional  volume  of 
business  transacted  by  the  company  in  the  year  1916.  The  figures 
in  the  statonents  F  and  H  seem  to  support  the  contention  of  the 
company  that  it  was  entitled  to  have  an  increase  in  the  rates 
which  were  in  force  in  Lockport  when  this  proceeding  was  first 
oomm^iced. 

Kow  let  us  consider  the  vexing  question  of  rates  which  seems 
to  be  the  cause  of  all  the  controversy.  As  we  have  heretofore 
stated,  the  rates  which  have  been  attacked  were  authorized  by  the 
order  of  the  Commission  made  on  October  5,  1915,  and  they  went 
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into  effect  on  November  1,  1915.  They  were  agreed  to  by  the 
city,  the  company,  and  the  Conunissioo.  As  between  tjioee  and 
the  ones  now  adopted  by  Mr.  Ballard,  as  the  engineer  of  the  city, 
there  are  material  and  fundamental  differences.  The  rates  now  in 
force  were  intended  to  be  afi  simple  and  workable  as  possible  and 
to  follow  the  general  trend  of  service  costs  so  that  eat^  class  and 
each  individual  would  pay  the  amounts  wbidi  bear  some  relation 
to  the  ezp^ise  to  which  the  company  is  subjected  in  serving  elec- 
tricity to  its  customers.  The  rates  proposed  by  Mr.  Ballard  are 
based  on  general  average  principally  and  have  not  been  prepared 
upon  any  of  the  bases  which  are  now  recognized  as  being  proper 
and  desirable  in  connection  with  the  sale  of  electric  energy.  It  is 
true  that  they  are  simple,  and  possibly  they  may  be  preferred  by 
some  of  the  consumers  in  Lockport,  but  we  doubt  if  any  sub- 
stantial proportion  of  the  customers  of  the  company  would  seri- 
ously advocate  such  ft  rate  if  they  fully  understood  that  it  resulted 
in  many  consumers  paying  much  less  than  it  coats  the  company  to 
serve  them  while  others  paid  a  substantial  amount  above  the  cost. 
We  think  the  fair  and  equitable  way  ia  for  each  user  of  electricity 
in  small  quMitities  to  pay  his  fair  shajB  and  no  mora 

The  principal  attack  was  made  on  the  service  charge  for  resi- 
dence lighting.  It  was  ai^ed  that  the  small  ccmsumer  was  made 
to  pay  more  than  a  fair  amount  for  bia  electricity  and  that  there 
was  no  justification  for  such  a  charge.  Because  au  increase  is 
made  in  the  amount  that  the  small  consumer  has  paid  in  the  past, 
due  to  the  fact  that  he  has  not  been  paying  his  fair  share  of  the 
burden  incident  to  his  service,  is  no  reason  why  he  should  get  that 
service  at  the  expense  of  the  other  consumers  who  use  lai^r 
quantities  of  electricity.  We  have  never  seen  any  plausible 
explanation  of  the  theory  that  the  consumer  of  small  quantities  of 
electricity  should  be  supplied  at  less  than  the  cost  to  the  company 
serving  him.  As  a  matter  of  fact  such  a  claim  can  not  be  success- 
fully defended.  It  is  argued  that  the  service  charge  raises  the 
rate  of  the  small  consumer  who  is  least  able  to  pay  and  lowers 
that  of  the  larger  consumer  who  is  presumably  in  better  financial 
circumstances,  yet  we  will  not  presume  to,  nor  doea  the  law 
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require  \is  to,  compel  a  company  supplying  electricity  to  fumiBfa 
it  to  the  small  cousumer  at  less  than  cost  and  at  the  expense  of 
those  who  ma;  be  better  able  to  pay ;  and  yet  this  is  the  inevitable 
result  if  electricity  is  sold  for  residence  lighting  purposes  on  a 
flat  kilowatt-hour  basis. 

Kate  mailing  in  the  early  years  of  electrical  development  and 
at  the  time  when  the  rates  prevailing  in  Lockport  were  continued 
in  force,  pursuant  to  the  stipnlatiou  made  in  case  Ko.  74,  was 
not  understood  as  well  as  it  ia  today,  and  the  rates  of  the  small 
companies  for  lighting  and  power  purposes  were  usually  based  on 
quantity  consumption  without  regard  to  the  cost  of  the  service, 
which  was  supposed  to  be  absorbed  in  the  chai^  for  the  elec- 
trici^.  As  a  result  the  rates  were  high  and  necessarily  so,  other- 
wise the  companies  would  not  have  been  able  to  earn  their  operat- 
ing expenses  and  ordinary  fixed  charges  to  say  nothing  about  a 
return  on  their  investment  As  time  went  on  changes  in  rates 
were  found  to  be  necessary  due  to  the  demand  of  the  busineeB,  the 
necessity  for  increasing  the  output,  and  in  order  to  make  the 
use  of  electricity  not  only  desirable  but  profitable  for  both  parties. 
So  far  as  the  sale  of  power  for  industrial  purposes  is  concerned,  it 
was  found  many  years  ago  that  there  had  to  be  something  in  the 
nature  of  a  fixed  chai^  paid  by  the  ccmsumer  to  represent  the 
cost  of  serving  him  so  that  the  company  would  be  reimbursed 
for  the  iuTestment  which  was  required  to  enable  it  to  supply  the 
electricity,  whethra'  the  customer  used  it  or  not.  This  was  and  is 
known  as  the  demand  charge,  and  is  in  use  almost  universally  by 
companies  selling  power  for  industrial  purposes,  and  it  is  recog- 
nized as  right  and  proper.  If  we  call  this  a  service  chai^  it  is 
the  same  thing.  For  years  there  has  been  a  demand  charge  paid 
by  power  users  in  Lockport,  and  so  far  as  we  know,  it  has  never 
been  seriously  attacked  until  the  present  case.  No  facts  were 
presented  by  the  engineer  of  the  city  as  supporting  his  claim  that 
the  rate  schedule  presented  by  him  was  a  proper  one  and  better  for 
all  concerned  than  the  one  now  in  force.  The  principal  josti- 
fication  from  his  standpoint  was  that  the  rate  which  he  proposed 
was  in  his  opinion  a  good  one  and  would  produce  eufficirait  revalue 
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to  enable  the  company  to  earn  a  proper  return  on  its  investment 
As  against  the  opinion  so  expressed  by  him  we  find  a  rate  in  force 
which  meets  the  views  of  practically  every  engineer  who  has 
studied-  the  subject  of  electric  rates  from  the  time  of  Wright  and 
Hopkinson  down  to  the  present  day. 

We  could  present  numerous  citations  in  support  of  the  form  of 
rate  schedule  which  has  been  subject  to  bo  much  criticism  in  this 
case.  The  Commission  discussed  at  some  considerable  length  the 
subject  of  rates  for  electricity  in  the  Buffalo  rate  case  (III 
P.  S.  C,  2  N.  Y.  739-801,  802),  and  the  fundamental  principles 
there  brought  out  show  conclusively  that  much  more  than  the 
mere  number  of  kilowatt  hours  used  by  any  consumer  must  be 
considered  if  those  who  use  electricity  are  to  be  fairly  treated. 
Mr.  Ballard  presented  a  number  of  curves  to  diow  the  operation 
of  the  present  and  his'  proposed  rates.  We  are  at  a  lose  to  under- 
stand why  these  were  introduced  in  evidence  because  they  present 
the  best  argument  against  the  rates  proposed  by  him  and  in  favor 
of  those  now  in  force.  While  it  is  true  that  the  presoit  rates 
do  not  in  all  cases  make  a  smooth  curve  and  do  not  follow 
exactly  the  trend  which  might  be  desired,  yet  they  make  no  such 
broken  and  unreasonable  curve  as  do  those  of  the  Ballard  rates. 
Hr.  Ballard  admitted  that  the  cost  of  serving  an  ordinary  resi- 
dence customer  would  be  at  least  one  dollar  per  month,  and  it 
might  be  as  much  as  one  dollar  and  fifty  cents  per  month,  ezdu- 
flive  of  the  energy  charge.  He  frankly  stated  that  fifty  cents  per 
month  is  not  enough  to  cover  interest,  depreciation,  taxes,  and  cost 
of  taking  care  of  the  meter.  These  costs  do  not  disappear  as 
soon  as  the  omsamer  begins  to  use  electricity ;  they  do  not  cJiaoge 
at  all  but  remain  constant;  and  after  making  the  necessary  invest- 
ment to  give  the  service,  reading  the  meter,  making  out  the  cu»- 
tomer's  bill,  and  doing  the  necessary  bookkeeping,  which  is  in«a- 
dental  to  his  business  relations  with  the  company,  the  only 
additional  expense  involved  in  supplying  him  with  electricity  is 
the  cost  of  the  electricity  itself,  including  of  course  the  trans- 
former losses  which  are  continuous  during  the  hours  when  cur- 
rent is  on  the  line.     If  it  costs  exactly  the  same  to  render  service 
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to  two  adjacent  residences,  except  as  to  the  electrici^  actually 
fumiehed,  why  should  the  cost  for  one  become  twice  as  much  as 
the  other  as  aoon  as  one  of  these  residences  usee  tea  kilowatt  hours 
and  the  other  twenty  kilowatt  hours,  and  what  is  there  to  jtistify 
charging  one  twice  as  much  as  the  other  f  Why  should  not  the 
custffluer  who  wishes  to  use  any  considerable  amount  of  electricity 
be  able  to  get  it  substantially  at  cost  after  he  has  paid  the  fix«^ 
charges  of  serving  him  i  Moat  of  the  current  used  in  Lockport 
is  purchased  at  a  price  of  sixteen  dollars  per  horee  power.  If  a 
nsideace  only  used  electricity  for  two  hours  a  day,  the  current 
alone  would  cost  the  company  less  than  three  cents  per  kilowatt 
hour,  and  if  electricity  is'  used  more  hours  per  day  the  cost  per 
kilowatt  hour  would  be  less.  If  the  kilowatt-hour  rate  was  made 
three  cents,  the  service  charge  would  have  to  be  one  dollar  and 
fifteen  cents  per  month  in  order  to  produce  the  same  amount  of 
revenue.  In  the  original  petition  in  this  case  a  careful  and 
elaborate  coet  analysis  was  submitted,  showing  that  the  "  cus- 
tomer "  cost  amounts  to  twenty-two  dollars  and  ei^ty  cents  per 
year,  exdusive  of  "  capacity  "  and  "  current "  cost  There  is 
also  the  testimony  of  Mr.  Ballard  in  the  record  that  the  customer 
oost  will  be  at  least  one  dollar  per  month.  From  the  facts  which 
have  been  presented  in  this  case,  an  equitable  rate  for  residence 
lighting  in  Lodcport  would  he  a  service  charge  of  something  in 
excess  of  one  dollar  per  month,  and  an  energy  charge  of  some- 
thing less  than  three  cents  per  kilowatt  hour.  The  repre- 
sentatives oi  the  company,  as  well  as  those  of  the  city,  and  the 
Commission,  who  were  instrumental  in  working  out  the  existing 
Tate  fully  recc^nized  that  the  service  charge  ought  to  be  more 
than  seventy-five  cents  per  month  and  the  energy  charge  Iowct 
than  the  one  which  was  fixed,  but  it  was  considered  that  it  would 
be  inadvisable  to  go  any  further  than  they  did  along  lines  which 
were  new  in  respect  to  the  method  of  selling  electricity  in  Lock- 
port  and  which  would  materially  affect  many  consumers  who  prior 
to  that  time  had  not  been  paying  a  fair  charge  for  the  service 
lendered  to  them.  The  same  observations  which  have  been  made 
with  regard  to  the  residence  lighting  might  be  applied  to  other 
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claBBes  of  eervice  in  Lockport,  and  it  could  be  easily  shown  that 
the  Berrice  or  demand  charges  should  be  higher  and  the  enei^ 
charge  lower.  If  we  were  inclined  to  recommend  any  revision  in 
the  present  rates,  we  believe  it  should  be  in  the  opposite  direction 
from  that  recomm^ded  by  the  engineer  of  the  city.  The  present 
rate  schedule  is  probably  not  perfect,  and  we  presume  none  of 
them  ever  are,  but  yet  we  do  not  see  that  anything  has  been  pre- 
sented in  this  record  to  show  that  the  rates  propofted  by  the  city 
are  better  than  the  onea  now  in  force,  nor  has  there  been  presented 
any  good  reason  why  they  should  be  adopted,  having  in  mind  the 
correct  principles  which  should  be  applied  in  determining  proper 
rates  for  selling  electricity. 

We  believe  that  Mr.  McClellan,  in  his  report  to  the  city,  well 
stated  the  case  when  he  said : 

"  There  are  three  elemaits  of  cost  connected  with  the  service  of 
electricity  to  a  consumer. 

"  First,  the  company  has  certain  expenses  o£  which  bookkeep- 
ing, meter-reading,  billing,  collecting,  etc.  are  typical  for  every 
consumer  whether  he  takes  any  service  or  not.  These  are  the  so- 
called  consumer  costs. 

"  Second,  inasmuch  as  the  consumer  has  the  right  to  take 
energy  for  lifting  or  power  at  any  time  he  pleases,  without  warn- 
ing, simply  by  dosing  a  svritch,  the  company  must  maintain  lines 
and  generating  capacity;  must  keep  voltage  or  pressure  on  the 
consimiers'  lines,  and  be  all  ready  to  give  him  service  whether 
he  closes  his  switch  and  takes  service  or  not.  This  is  the  so-called 
demand  cost,  or  readiness  to  serve  charge,  and  its  magnitude  for 
any  given  consumer  depends  somewhat  upon  its  maximum 
demand. 

"  Third,  if  the  consumer  takes  energy  for  lighting  or  power,  the 
company  is  put  to  further  expense.  In  a  steam  plant,  it  must 
bum  more  coal.  It  must  always  use  more  oil,  put  in  larger  con- 
ductors, have  greater  loss,  etc  The  cost  of  the  energy  is  more  or 
less  in  direct  relation  to  the  amount  of  energy  used. 

"  In  many  cnses  the  total  rate  for  service  is  expressed  by  three 
separate  and  distinct  rates  corresponding  to  each  of  the  above 
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costs.  This  is  called  a  three-charge  rate.  It  shonld  not  be 
inferred  that  this  rate  is  alivajs  a  carefally  calculated  rate  from 
accurate!;  allocated  expenses.  First  of  all,  it  is  difficult  to  make 
a  satisfactory  allocation  of  the  total  expense  of  service  into  these 
three  diviaions.  Second,  eveei  if  it  were  possible  to  obtain 
accuracy,  various  commercial  conditions,  especially  if  the  company 
has  ft  history  of  rate  making,  prevent  a  strict  adherence  to  the 
calculated  quantities. 

"  Frequently  the  ezpreeeion  of  the  rate  is  '  simplified '  by 
combining  in  a  variety  of  ways  these  three  rates  to  form  two  rates. 
The  rate  itself  is  not  necessarily  changed  a  particle,  merely  its 
eopreasion.  The  expression  is  changed  merely  because  com- 
mercially it  may  be  more  attractive  to  the  consumer.  As  a  matter 
of  fact,  the  simplification  is  only  apparent  because  the  simplest 
rate  is  the  thre&«harge  rate.  The  latter  undoubtedly  looks  more 
cmnplex.  Frequttitly,  for  certain  classes  of  service,  a  further 
'  simp]ificati<»i '  is  introduced  by  variouB  fomiB  of  block  energy, 
rates.  In  this  case  the  donand  and  customer  charge  do  not 
specifically  appear,  but  are  introduced  by  making  the  first  block 
of  energy  cost  more  than  succeeding  blocks. 

"  It  is  important  to  note  that  all  these  different  expressions  do 
not  necessarily  change  the  rate  itself. 

"The  Inducing  Feaiwe:  The  object  of  every  business  man 
having  any  investment  on  which  he  must  earn  a  return  is  to  make 
use  of  that  investment  to  the  greatest  extent  possible.  It  is'  only 
by  doing  this  that  the  greatest  profit  can  come  to  the  merchant 
and  the  greatest  benefit  to  his  customers.  In  other  words,  greatest 
profit  and  lowest  rates.  Any  rate,  therefore,  which  does  not 
induce  the  greatest  use  of  the  power  house  capacity  is  not  econnra- 
ically  correct  and  should  be  adjusted.  A  proper  rate  will  always 
induce  a  customer  to  keep  his  maximum  demand  rb  low  as  possible, 
and  to  make  use  of  his  demand  the  greatest  number  of  hours 
possible." 

We  think  it  mi^t  be  well  to  mention  at  this  time  that  when  the 
Gcmipany  fir&t  made  its  application  for  permission  to  increase  its 
rates  there  were  many  of  its  customers  who  paid  nothing  whatever 
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in  Bome  months  for  the  service  which  the  company  was  reodmng. 
Some  were  residence  customers  and  some  were  power  customers. 
A  list  was  given  showing  the  earnings  ditring  the  month  of  April, 
1012,  from  thirty  ctistomera  having  five-horsepower  motors 
installed.  The  lowest  amount  paid  by  any  of  these  customers  was  , 
seventy-six  c^its,  and  the  maximum  nine  dollars  and  fifteen  cents. 
A  similar  list  of  113  general  lighting  customers  was  submitted  for 
the  month  of  April,  1912,  showing  that  a  large  number  of  them 
Uf«d  no  electricity  at  all,  and  the  minimum  bill  raidered  to  any 
of  them  was  eight  cents  and  the  maximum  was  seventy-four  coits. 
Another  list  was  submitted  of  143  residence  customers,  some  of 
whom  used  no  electricity,  and  the  minimnm  bill  rendered  to  any 
of  these  customers  was  eight  cents  and  the  maximum  was  sixty- 
eight  ceaits.  A  statement  was  also  submitted  showing  the  con- 
nected load  and  the  amount  of  the  bills  for  41  power  customers  for 
the  same  month,  the  installed  capacity  of  the  motors  ranging  from 
one-half  horse  power  to  one  hundred  and  five  horse  power,  and 
some  of  these  customers  used  no  electricity  during  the  month, 
while  the  minimum  bill  rendered  to  any  of  th«n  was  seventy- 
seven  cents  and  the  maximum  bill  was  twelve  dollars  and  sixty 
cents;  and  the  charge  for  electricity  to  the  customer  haviiig  the 
one  hundred  and  five  horse  power  installation  amounted  to  only 
twelve  dollars.  We  think  these  illustrations  speak  for  themselves 
and  conclusively  demonstrate  the  inequality  of  the  rates  which 
prevailed  in  Lockport  prior  to  the  revision  which  was  approved 
by  the  Commission. 

Before  we  leave  this  discussion  of  rates  it  may  be  of  some 
interest  to  call  attention  to  one  of  the  tabalations  which  was  u&ed 
by  Mr.  Ballard  to  show  the  injustice  of  the  present  rates.  The 
figures  are  shown  on  pages  13  to  18  inclusive  of  the  city's  exhibit 
No.  5.  The  purpose  of  this  statement  was  to  show  the  average 
rate  paid  by  a  customer  for  the  electricity  purchased  by  him  for 
the  months  of  July  and  December,  and  also  to  point  ont  the  great 
difference  in  such  average  rule  ss  applied  to  the  users  of  different 
quantities  of  electricity.  According  to  these  computations  the 
cuRtomcr  who  unci  six  kilowatt  honrs  in  July  and  ten  kilowatt 
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bours  in  December  paid  an  average  rate  for  the  two  months  of 
fourteen  and  four-tenths  cents  per  kilowatt  hour ;  while  the  cus- 
tomer who  oaed  twenty-two  kilowatt  hours  in  July  and  forty-five 
kilowatt  hours  in  December,  for  example,  paid  an  average  rata 
per  kilowatt  hour  of  six  and  eight-tenths  cents.  This  is  certainly 
an  ingenious  way  of  pointing  out  that  a  discrimination  is  caused 
by  the  present  method  of  chai^Qg  for  electricity  used  by  residence 
consumers,  but  it  is  not  the  proper  way  to  analyze  the  present 
nitee  for  the  service,  because  he  ignores  the  service  charge  com- 
pletely, and  the  only  criterion  he  used  was  the  charge  per  kilowatt 
hour.  In  other  words,  he  attempts  to  show  that  the  service  charge 
of  seventy-five  cents  per  month  is  really  a  charge  for  the  electricity 
supplied,  when  such  ia  not  the  fact,  and  is  quite  contrary  to  the 
principle  upon  which  the  present  rates  were  established  and 
authorized  by  the  Conmiission.  Standing  by  itself  the  figures 
presented  hy  Mr.  Ballard  might  readily  seem  to  indicate  a  dis- 
crimination between  the  residmce  lighting  customers  of  the  Lock- 
port  Company  to  a  person  who  was  not  familiar  with  all  of  the 
facts  in  this  case,  and  we  do  not  consider  that  tbey  should  be 
passed  by  without  pointing  out  the  other  facts  which  should  be 
oonsidered  in  connection  with  them.  In  order  to  present  the  mat- 
ter clearly  and  in  accordance  with  the  facts,  these  computations 
should  show  that  the  customer  who  uses  six  kilowatt  hours  in  July 
jMys  a  Bervice  charge  of  seventy-five  cents  and  five  cents  per 
kilowatt  hour  for  his  electricity,  and  when  he  uses  ten  kilowatt 
liours  in  December  he  pays  the  same  service  i^arge  and  the  same 
L'ate  per  kilowatt  hour,  and  not  an  average  rate  of  fourteen  and 
fnur-tentbs  cents  per  kilowatt  hour  as  Mr.  Ballard  attempts  to 
demonstrate.  In  other  words,  what  he  pays  for  his  electricity  as 
mich  is  the  same  no  matter  whether  he  uses  one  kilowatt  hour  per 
month  or  any  other  amount  not  exceeding  thirty-five  kilowatt 
hours  per  month,  and  after  that  the  rate  for  bis  electricity  is  very 
iobstantially  reduced. 

A  good  deal  appears  in  the  record  in  r^ard  to  tfae  prices  at 
which  power  ia  sold  by  the  company  in  large  quantities.  We  do 
not  think  this  requires  much  consideration  or  discussion.    It  is  a 
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well-known  fact  that  in  order  to  stimulate  the  use  oi  eJectricitjr  in 
large  quantities  the  price  most  be  low  in  order  to  compete  with 
other  methods  of  producing  emetgy.  We  do  not  find  that  the  com- 
pany is  selling  electiicitj  to  large  power  uaerg  at  aa  unreasonably 
low  pric&  It  is  probably  necessary  for  it  to  do  this  in  order  to 
conduct  its  business  to  the  best  advantage.  Besides  this,  we 
believe  that  there  are  other  conditions  which  have  been  impoBed 
upon  the  company  in  times  past  which  seon  to  require  it  to  sdl 
power  at  these  low  prices,  and  it  has  probably  hem  for  the  best 
interest  of  the  people  in  Lockport  that  this  has  been  done  aa  it 
has  probably  been  a  factor  in  developing  the  city  industrially. 
We  believe  it  is  sufficient  for  us  to  say  at  this  time  that  if  at  some 
future  day  it  should  satisfactorily  appear  that  the  company  should 
and  could  increase  the  price  now  charged  by  it  for  power  in  large 
quantities  it  ought  to  and  probably  will  take  the  necessary  steps 
to  increase  that  price.  Whether  this  would  be  of  any  material 
benefit  to  the  small  consumer  in  Lockport  we  can  not  at  this  time 
attempt  to  determine. 

During  the  progrees  of  the  case  it  appeared  that  the  company 
did  not  treat  all  of  its  power  consomeis  in  the  same  way,  particu- 
larly those  wbofie  rates  were  based  upon  a  deanand  charge.  The 
demand  of  some  of  these  custconers  is  determined  by  demand 
meters  which  are  manufactured  for  that  purpose.  Other  cua- 
tomerK  have  not  had  such  demand  meters  installed  in  their 
premises,  but  the  representatives  of  the  company  have  determined 
the  demand  by  what  they  call  the  stop-watch  method.  The  wit- 
neeses  for  the  company  stated  that  the  amount  used  by  some  of 
these  power  consumers  was  not  sufficient  to  justify  it  in  going  to 
the  expense  of  installing  demand  meters  and  that  it  bad  also 
bad  great  difficulty  in  getting  such  meters  althoufj^  they  had  been 
ordered  for  a  long  period  of  tima  While  the  stop-watch  method 
may  be  all  right  as  a  means  of  determining  what  the  customer's 
demand  is,  yet  we  believe  that  if  the  company  establishes  a  rate 
for  power  based  on  the  demand,  that  it  ought  to  treat  all  the  users 
of  power  in  that  class  alike.  It  is  not  the  fault  of  the  consumer 
if  the  company  deems  it  best  to  establish  such  a  rate,  but  he  is 
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entitled  to  the  same  treatment  as  all  oHier  power  users  in  his 
dafis.  He  is  undoubtedly  justified  in  claiming  that  there  is  an 
apparent  diBcritnination  against  him  if  a  demand  meter  is 
iustalled  in  his  premises  for  the  purpose  of  determining  his 
demand,  but  no  such  meter  is  installed  in  the  premises  of  his 
neighbor  whose  demand  is  determined  hy  the  stop-watch  method. 
The  company  should  therefore  arrange  to  install  demand  meters 
in  the  pr^uises  of  the  power  users  whose  rates  are  based  on  a 
demand  charge  so  that  all  such  customers  may  be  treated  alike  so 
far  as  the  determination  of  the  demand  is  concerned.  While  it 
may  be  true  that  the  amount  of  current  used  I^  some  of  these 
customers  does  not  justify  the  installation  of  a  meter,  yet  this 
is  an  element  of  cost  which  must  be  considered  in  making  rates 
and  will  be  given  every  consideration  in  due  course. 

Fox  the  purpose  of  ascertaining  the  proper  amount  upon  which 
the  company  should  be  entitled  to  earn  a  return,  we  have  prepared 
a  summary  of  the  various  tabulations  which  have  been  discussed 
in  this  opinion,  the  taUe  of  tabulations  on  the  following  page. 

This  enables  us  to  see  what  the  fixed  capital  was  at  December 
31,  1916,  after  allowing  for  depreciation,  and  what  the  total 
amounts  would  be  including  working  capital,  and  deficiency  of 
return  at  the  sum  claimed  by  the  company,  namely  $95,000;  also 
what  the  totals  would  be  if  there  were  allowed  for  deficiency  of 
return  the  amounts  shown  in  F  and  H,  which  are  $96,485  and 
$111,836  respectively.  'In  considering  this  phase  of  the  case  we 
have  concluded  that  the  book  figures  in  Tabulations  A  and  F  do 
not  correctly  represent  the  actual  investment  of  the  company  as 
we  have  before  shown,  and  that  they  properly  ought  not  to  be  used 
as  a  basis  for  ascertaining  upon  what  amount  the  company  should 
be  allowed  to  earn  a  return.  We  think  the  company's  figures 
shown  in  Tabulation  E  should  be  eliminated  from  the  present 
consideration,  as  we  think  they  are  too  high  in  some  respects  as  we 
have  pointed  out.  We  think  that  the  proper  totals  to  be  used,  so 
far  as  invested  capital  is  concerned,  are  those  representing  the 
Crowell  figures  in  Tabulation  A,  and  those  in  B  and  D,  the  city's 
figures  in  £,  and  those  in  H  baaed  on  the  Crowell  valuations. 
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Disregarding  entirdj  for  the  moment  the  amount  to  be  allowed  for 
deficiency  of  return,  we  see  that  the  minimum  amount  in  any  of 
theee  last  mentioned  calculations  is  $116,604  and  the  highest  is 
$436,586.  The  difference  between  tbem  ie  slightly  less  than 
$20,000.  It  might  not  be  unreasonable  to  take  either  one  of  these 
amounts,  but  in  order  to  be  perfectly  fair  to  all  concerned  we  have 
considered  that  it  would  be  proper  to  take  the  average  of  the  total 
amounts  in  the  five  tabulations  under  consideration  for  the  pur- 
pose of  ascertaining  what  the  total  invested  capital  was  as  of 
December  31,  1916,  after  allowing  for  depreciation.  We  find  that 
this  amounts  to  $423,264.  It  then  remains  for  us  to  determine 
what  amount  diould  be  allowed  for  deficiency  of  return.  From 
the  standpoint  of  the  city's  counsel  and  engineer  no  allowance 
should  be  made  on  this  account.  The  company  claimed,  as  we  have 
stated,  that  it  was  entitled  to  an  allowance  of  $95,000  for  this  pui^ 
pose  in  ascertaining  what  rates  it  might  properly  be  permitted  to 
charge.  From  the  calcolations  made  by  our  division  of  capital- 
zation,  based  on  the  boc^  figures  of  the  company,  we  have  seen 
that  the  actual  deficiency  of  return  on  an  8  per  cent  basis  as  of 
December  31,  1916,  is  $96,485,  and  on  the  basis  of  the  Crowell 
figures  it  is  $111,836  as  of  the  same  date.  In  Tabulation  F  it 
appears  that  the  surplus  of  the  company  for  the  year  1916,  after 
allowing  for  depreciation  and  an  8  per  cent  return  on  the  invested 
capital,  was  $13,211,  and  on  the  basis  of  Tabulation  H  the  sur- 
plus for  the  same  period  waa  $11,660.  This  is  without  giving  any 
consideration  to  the  question  of  a  return  upon  the  deficiency 
which  has  accumulated  during  the  years  1908  to  1916  inclusive. 
Inasmuch  as  the  company  now  appears  to  be  earning  something 
more  than  8  per  cent  on  its  investment  it  seems  to  us  that  we  are 
justified  in  concluding  that  it  is  not  entitled  to  earn  a  return  upon 
a  deficiency  in  excess  of  $95,000  notwithstanding  the  accumulated 
deficiency  is  apparently  somewhat  larger.  Upon  this  basis  the 
company  is  entitled  to  a  return  upon  its  total  invested  capital 
plus  a  deficiency  of  return  of  $95,000,  or  a  total  amount  $518,- 
2C4.  The  results  which  will  follow  on  the  basis  of  the  earnings 
of  the  company  for  the  year  1916  are  as  follows: 
State  Dd-t.  Rkpt.— VoL  16        27 
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Fixed  capital  after  allowing  for  depreciation $398,204 

Working  capitaJ   25, 000 

Total  capital  for  computing  return $423,204 

DeScieucj  of  return 95, 000 

Total  amount  on  which  to  base  return $alS.  2G4 

GroBfl  revenue  191G 8203,693 

Operating  ezpensea,  including  tAsee   (depreciation 
excluded}  139,980 

Net  operating  revenue , $fl3, 708 

Return  on  capital  and  deficiency  at  8  per  cent. . . .   ^I,  461 
Depredation 12,231 

Neoeasar;  net  revenue  63,602 

Surpliu $10,  Oie 

It  may,  and  probably  will,  be  claimed  that  the  company  ought 
not  to  be  permitted  to  earn  anything  more  than  the  return  on  this 
amount,  and  that  it  is  not  entitled  to  have  anything  left  for  a 
surplus  after  paying  8  per  cent  on  $518,264,  but  we  have  in  mind 
that  portion  of  the  law  relating  to  these  matters  which  states  that 
a  corporation  should  be  allowed  not  only  to  earn  a  reasonable 
average  return  upon  the  capital  actually  expended,  hut  also  some- 
thing for  surplus  and  contingencies.  This  is  undoubtedly  sovind. 
If  when  a  company  has  paid  to  its  stockholders  the  amount  which 
represents  the  return  on  their  investment  there  is  nothing  left 
over,  then  there  would  be  no  accumulation  in  the  treasury  to  enable 
the  corporation  to  make  extensions  and  additions  to  its  property 
without  increasing  its  capital  or  to  provide  for  any  unusual 
expense  to  which  it  might  be  subjected  in  the  conduct  of  its  busi- 
ness and  which  might  perhaps  not  be  a  proper  subject  for  capitali- 
zation. That  there  are  such  contingencies  is  well  known  to  every- 
one who  is  at  all  familiar  with  public  utilities  like  the  Lockport 
Company.  Then  again  there  is  the  serious  question  of  obsoles- 
cence, which  we  have  not  brought  into  the  consideration  of  this 
case,  and  it  is  something  which  must  always  be  borne  in  mind. 
While  it  is  true  that  it  may  not  be  of  so  much  moment  at  the 
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present  time,  due  to  the  great  improvements  which  have  been  made 
in  recMit  ^ears  in  the  electrical  industry,  yet  such  improvements 
are  going  on  from  year  to  year,  and  the  companies  must  be  able 
to  take  advantage  of  those  improvements  if  they  are  to  keep  abreast 
of  the  times  and  to  give  aueh  service  as  the  public  requires  and  is 
entitled  to  expect  if  a  fair  and  reasonable  price  is  paid  for  that 
service.  While  the  depreciation  account  takes  care  of  some  portion 
of  olwolescence,  yet  depreciation,  as  we  have  figured  it  in  the 
present  case,  does  not  take  care  of  unusual  items  of  obsoleacence. 
We  believe  that  it  is  better  for  the  public  to  permit  a  company  to 
earn  a  small  surpluB  so  that  it  may  not  be  handicapped  in  keeping 
fully  abreast  of  the  times,  and  so  that  the  public  can  successfully 
assert  its  claim  that  such  improvements  as  are  necessary  and 
desirable  should  be  promptly  made  and  not  permit  the  company  to 
be  placed  in  a  position  where  it  can  plead  that  it  is  too  poor  to 
comply  with  such  demands.  If  a  condition  of  prosperity  prevails 
with  a  corporation,  there  will  be  no  necessity  or  justification  for  it 
to  urge  that  it  ought  not  to  be  required  to  make  extensions  and 
improvements  which  the  public  desires  and  is  entitled  to  because 
such  extensions  and  improvements  will  not  earn  a  fair  return  on 
the  investment.  Extensions  could  be  made  upon  which  the  return 
to  the  company  might  be  nothing  for  a  considerable  jx-riod  of  time 
if  considered  entirely  by  themselves,  but  the  fact  that  the  total 
business  of  the  company  is  prosperous  even  though  some  of  the 
extensions  asked  for  might  be  unprofitable,  would  warrant  making 
them  and  would  also  justify  a  regulating  body  in  ordering  them  to 
be  made.  In  thjs  way  many  people  would  have  opportunity  to 
get  service  who  might  otherwise  be  deprived  of  it  if  the  company 
was  able  to  demonstrate  that  it  would  be  unable  to  earn  anything 
on  the  additional  investment  required  to  give  the  desired  service. 
The  expectation  is  that  when  a  corporation  obtains  a  franchise 
from  the  public  to  enable  it  to  give  sen-ice  in  a  community  that 
it  shall,  BO  far  as  possible,  give  the  entire  community  that  service, 
provided  it  can  be  done  and  stiU  give  the  company  a  fair  return 
on  its  investment. 

So  we  say  that  the  Lockport  Company  and  the  public  which  it 
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serves  is  better  off  in  every  respect  if  it  is  able  to  earn  an  amount 
which  will  enable  it  to  have  a  surplus  available  for  some  of  the 
purposes  we  have  indicated,  and  if  the  company  continues  to  pros- 
per the  time  may  come  when  it  will  have  gncceeded  in  earning  out 
the  deficiency  which  has  been  accumulating  in  the  past  years ;  and 
if  that  time  does  come  and  the  company  has  been  able  to  give  all 
of  the  service  which  may  reasonably  be  required  from  it,  then  a 
situation  will  be  presented  where  a  reduction  in  its  rates  may  very 
properly  be  required. 

We  can  not  speculate,  however,  as  to  the  future,  for  none  of  us 
know  what  it  may  bring  forth.  As  a  matter  of  fact,  we  have 
not  given  any  consideration  to  the  operating  expenses  of  the  com- 
pany for  the  year  1917  which  we  presume  have  increased  consider- 
ably over  1916,  the  same  as  those  of  other  companies  engaged  in 
business  under  substantially  similar  conditions  as  the  Lockport 
Company,  and  it  might  be  that  the  earnings  of  the  corporation  for 

1917  will  not  show  any  substantial  amount  over  and  above  an  8 
per  cent  return  on  the  capital  invested  plus  the  deficiency  of 
return.    It  is  also  quite  probable  that  the  operating  expenses  for 

1918  will  be  equal  to  if  not  higher  than  those  for  1917,  and  this 
condition  is  likely  to  prevail  until  the  world  gets  back  to  what  we 
frequently  term  the  normal  conditions  which  prevailed  prior  to 
1915. 

Then  again,  if  business  conditions  become  depressed  for  any 
considerable  period  of  time,  the  surplus  which  the  company  is  able 
to  build  up  may  be  of  material  assistance  in  enabling  it  to  main- 
tain the  rate  of  return  to  its  stockholders,  inasmuch  as  it  seems  to 
be  a  well-eatablished  fact  that  property  employed  in  the  public 
service  is  entitled  to  a  reasonable  rate  of  return  in  bad  times  as 
well  as  when  prosperity  prevails.  This  is  particularly  true  in 
recent  years  since  corporations  have  been  subject  to  regulation 
and  their  rates  have  been  flxed  with  respect  to  the  earnings  which 
the  company  should  be  permitted  to  receive,  and  every  effort  is 
being  made  to  see  that  rates  to  the  public  are  fair  and  that  the 
corporation  shall,  so  far  as  possible,  have  only  a  fair  return  for 
the  service  which  it  renders  the  public.     Then  again,  of  course. 
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under  Tegulation  the  companies  are  not  permitted  to  earn  exorbi- 
tant profits  in  the  prosperoiu  jears  which  would  aid  them  in  pro- 
viding for  their  necessities  during  the  lean  years. 

In  auj  event,  the  facts  which  have  been  developed  in  thie  case 
do  not  seem  to  justify  a  determination  that  the  present  rate 
schedule  of  the  Lockport  Company  is  either  unfair,  unreasonable, 
or  inequitable,  at  least  so  far  as  the  residence  lighting  customers 
and  email  power  users  are  concerned,  and  we  believe,  and  so  deter- 
mine, that  there  is  no  reason,  so  far  as  the  record  in  this  case 
discloses,  why  the  rate  schedule  which  was  fixed  by  the  order  of 
the  Commission  on  October  5,  1915,  should  be  modified  in  any 
respect  at  this  time,  and  the  application  of  the  Electric  Consumers 
Protective  Association,  the  Lockport  Board  of  Commerce,  and  the 
City  of  Lockport  for  a  revision  of  the  existing  rates  of  the  Lock- 
port  Company  should  be  d^iied ;  and  a^  order  to  that  effect  entered 
in  due  course. 

All  concur  except  Emmet,  Commissioner,  absent;  and  Barhite, 
Commissioner,  who  votes  in  favor  of  the  opinion  except  so  far  as 
it  refers  to  the  Thompson  investigating  committee  or  the  action 
taken  by  that  committee,  as  he  does  not  consider  it  proper  in  a 
proceeding  of  this  kind  to  consider  that  question  ot  the  action  of 
that  committee^ 


In  the  Matter  of  the  Petition  of  Wavbblt,  Satbk  aitt>  Athbws 
Teaction  Compart  under  Subdivision  1,  Section  49,  Public 
Service  Commissions  Law,  for  Permission  to  Increase  Passenger 
Fares 

Case  No.  6099 

(Public  Service  Conuniiaicxi,  Seetxid  District,  Janour  31,  1D18) 

Appliution  for  peimkiion  to  Increase  paaaenfet  fazei  In  an  incorporated 

village, 
ffeceasar;  adjnatment  of  fatee  on  iatentate  Ifaei. 

The  petitioning  oompan;  has  no  trades  and  conducta  no  aperationa  in 

the  State  of  New  York  except  in  the  village  of  Waverly.    The  only  fares 
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involved  in  this  case  are  thoBe  to  be  charged  in  that  village.  The  com- 
pany owna  trackage  of  lesB  than  eleven  miles  operated  in  three  lines,  onp 
of  which  is  known  as  the  "  loop,"  and  ia  entirely  within  the  village.  Upon 
an  examination  of  the  operating  revenues  and  operating  expenses  of  Ihi; 
petitioner  as  set  forth  in  the  opinion  herein  it  was  held  that  the  company 
was  entitled  to  increase  its  rat«  of  fare  within  the  village  of  Waverlf 
from  five  cents  to  six  cents. 

One  of  the  lines  of  the  company  is  located  partly  in  New  York  State 
and  pa^ly  in  tie  State  of  Pennsylvania,  and  the  cars  on  that  lino 
connect  Waverly  with  Sayre  in  the  latter  8t«,te.  There  is  thus  an  inter- 
state operation  involved.  Some  adjustment  munt  be  made  on  the  inter- 
state route  because  paMengers  riding  solely  within  the  State  of  New 
York  cannot  be  ciiarged  six  cents  while  pasBcii'j'crs  riding  over  the  aama 
line  and  transferring  into  Peuuaylvanla  pay  only  five  cents. 

Thomas  O'Connor,  for  the  applicant 

Ibtine>  Commisaioner. —  This  ia  a  petition  under  section  49  of 

the  Public  Service  Commiasiona  Law  asking  that  the  Commission 
determine  that  the  rate  to  be  received  by  the  petitioner  within  the 
limits  of  cities  and  incorporated  villages  shall  be  six  cents  per 
passenger.  This  is  one  of  a  large  group  of  cases  of  the  same  gen- 
eral character.  The  power  of  the  Commission  in  the  premises 
and  its  duties  under  the  law  were  discussed  in  the  matter  of  the 
petition  of  the  Huntington  Railroad  Company,  opinion  No,  324. 
The  applicant,  Waverly,  Sayre  and  Athens  Traction  Company, 
has  no  tracks  and  conducts  no  operations  in  the  State  of  New  York 
except  in  the  vilhige  of  Waverly,  so  fares  within  that  village  alone 
are  involved  in  this  case.  The  company's  lines  are  a  little  less 
than  eleven  miles  in  extent  Three  lines  are  operated.  One 
operates  wholly  within  the  village  of  Waverly  and  forms  what  is 
commonly  known  as  the  "  loop."  Another  starts  at  the  business 
center  of  Waverly,  on  Broad  street,  and  is  operated  eastjward  along 
that  street  on  the  same  tracks  used  by  the  loop  about  1,800  feet 
It  then  turns  southerly,  almost  immediately  crosses  the  State  line, 
^nd  extends  through  Sayre,  Penn.,  and  into  and  through  Athens. 
The  third  line  starts  at  the  same  point  in  Waverly,  goes  westerly 
along  Broad  street  on  the  same  track  occupied  by  the  local  liae 
about  1,200  feet,  then  turns  southerly  and  passes  through  South 
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Waverlj  and  Sayre  to  a  junction  with  the  second  line  about  at 
the  buBineas  center  of  that  comnmnity.  The  determination  of 
this  case  is  compiicated  by  this  interatate  operation.  The  present 
ratea  are  five  cents  on  the  loop,  five  cents  from  Waverly  to  South 
Waveriy  and  to  Sayre,  and  ten  cents  from  Waverly  to  Athens. 
Transfers  are  given  to  and  from  the  Loop  line  and  between  that 
line  and  the  other  two.  A  hearing  was  held  in  Albany  Decem- 
ber 31,  1917,  at  which  no  one  appeared  in  opposition. 

In  support  of  its  contention  that  its  New  York  State  line,  that 
is  to  say,  the  line  that  has  been  styled  the  "  loop,"  does  not  yield 
a  sufficient  return,  the  applicant  offered  evidence  to  show  that  its 
receipts  within  the  State  in  the  five  months,  July  to  November, 
1917,  inclusive,  amounted  to  $2,648.79.  This  includes  $983.54 
received  as  rent  from  the  Elmira,  Coming  and  Waverly  Eailroad, 
and  $7.20  for  freight  The  company  purchases  power  from  the 
Sayre  Electric  Company,  and  on  a  car-mileage  basis  the  power 
during  the  same  time  cost  the  applicant  $952.21.  The  platform 
expenses  weo-e  $1,211.76.  This  leaves  a  surplus  of  revenue  over 
these  two  itema  of  operating  expense  of  $484.82.  In  addition,  it 
was  proved  that  the  price  for  power  as  fixed  by  contract  between 
the  Sayre  company  and  the  applicant  slides  with  the  price  of  coal, 
and  that  under  prices  so  fixed  for  the  year  1918  the  power  expense 
will  be  very  materially  increased.  It  has  not  been  deemed  proper 
to  base  a  decision  on  this  rather  meagre  information.  Therefore 
the  records  on  file  with  the  Commission  for  the  year  1916  have 
been  examined,  as  reported  by  the  company.  The  total  number  of 
five  cent  fares  collected  on  the  Loop  line  was  145,414.  The  total 
number  of  transfers  collected  on  this  route  was  64,679.  A  very 
lai^  part  of  the  company's  business  consists  in  carrying  passen- 
gers between  their  homes  in  Waverly  and  the  Lehigh  Valley  shops 
in  Sayre,  so  that  while  there  is  a  transfer  point  between  the  two 
interstate  lines  in  Sayre  it  may  be  assumed  without  detriment  to 
the  public  and  without  serious  injury  to  the  applicant  that  the  num- 
ber of  transfers  so  stated  represents  approximately  the  number  of 
interstate  passengers.  This  gives  us  as  the  number  of  intrastate 
passengers  80,735,  or  intrastate  revenue  at  five  cents  $4,036.75, 
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T&king  the  company's  evidence  as  to  its  passenger  levenue  for  five 
months  of  1917  (by  deducting  from  the  total  revmue  rentals  and 
freight  revenue),  we  find  that  this  is  equivalent  to  a  yearly  intra- 
state revenue  of  $3,979.82.  It  is  evident,  therefore,  that  the  pre- 
vious assumptions  were  very  close  to  the  truth.  The  Loop  line 
should  properly  be  credited  with  its  proportion  of  interstate  rev- 
enues as  disclosed  by  the  transfers.  In  making  this  calculation 
it  has  been  assumed  that  the  average  ride  of  interstate  passengers 
is  from  Clinton  avenue  and  Center  street  in  Waverly,  by  Clinton 
avenue,  Pine  and  Broad  streets,  into  Pennsylvania,  and  as  far  as 
North  Elmer  avenue  and  Cayuga  street  in  Sayre.  The  Sayre 
point  is  assumed  to  be  about  the  central  point  for  employees  of  the 
Lehigh  Valley.  The  point  taken  in  Waverly  is  about  half  way 
around  the  loop  and  probably  represents  a  greater  distance  than  the 
average  traveled  in  Waverly. 

The  Interstate  Revenues:  In  apportioning  the  interstate  rev- 
enues as  between  the  Loop  line  and  the  interstate  lines  it  has 
seemed  fair  to  calculate  it  by  proportionate  distances.  The  fol> 
lowing  result  is  reached: 

Interstate  revenue,  64,679  transfers  at  five  cents,  $3,233.95. 

Assumed  average  interstate  ride:  from  Clinton-  avenue  and 
Center  street,  Waverly,  via  Clinton,  Pine,  and  Broad  to  North 
Elmer  avenue  and  Cayuga  street,  Sayre,  by  map,  8,900  feet. 

New  York  proportion  of  assumed  average  interstate  ride,  by 
map,  6,000  feet 

New  York  proportion  of  interstate  revenue  (6000/8900  x 
$3,233.95)  $2,179.68. 

Total  annual  passenger  revenue  to  be  credited  to  Clinton  avenue 
line  ($4,086.75  intrastate,  $2,179.68  New  York  proportion  of 
interstate)  on  basis  of  1916,  $6,216.43. 

It  will  be  remembered  that  the  applicant  proved  only  two  items 
of  operating  expenses.  In  endeavoring  to  reach  a  fair  estimate 
of  the  entire  actual  operating  expenses,  it  has  been  assumed  that 
the  proportion  of  platform  and  power  expenses  to  maintenance, 
general,  and  other  expenses  was  the  same  for  the  loop  as  for  the 
whole  system.     We  reach  these  results : 
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Expenses  AasigwAle  to  the  Loop: 
Annual  cost  of  operating  line  on  basis  of  testimony 

as  to  five  months  of  1917,  12/5  of  $952.21 $2,285  28 

Annua)    platform   expense,    same   basis,    12/5    of 

$1,211.76 2,908  20 

$5,193  48 

Platform  and  power  expenses  entire  line,  as  re- 
ported for  1916,  were ; 40,373  65 

Total  operating  expenses  1916  were 72,834  57 

Assuming  that  proportion  of  platform  and  power 
expenses  to  maintenance,  general,  and  other  ex- 
penses was  the  same  for  Clinton  av^ne  line 
(the  Loop)  as  for  -the  whole  system,  total  ex- 
penses to  be  charged  against  that  line  would  be 
(72835/40374  x  $5,193)    9,373  37 


By  this  process  of  estimating  the  total  intrastate  revenues  and 
expenses  it  appears  that  the  Loop  line  in  1916  failed  by  a  very 
considerable  amount  to  meet  its  operating  expenses  — 

Expenses $9,373  37 

Passenger  revenues 6,216  43 

Deficit $3,156  94 


It  does  not  necessarily  follow  from  this  calculation  that  the 
company  is  entitled  to  increase  its  fare  beyond  the  five  cents  fixed 
by  section  181  of  the  Bailroad  Law.  In  order  to  reach  any  con- 
clusion we  must  examine  the  entire  operations  of  the  corporation 
and  for  a  series  of  years.  The  following  shows  the  income  ac- 
count for  the  years  stated : 
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This  indicates  a  surplus  in  the  operation  of  each  year  except 
1915.  However,  we  find  an  uniiBual  state  of  affairs  in  respect 
to  interest  on  funded  debt.  The  president  of  the  company  owns 
all  the  stock  except  six  shares,  apparently  held  as  qualifying 
shares.  The  company  has  outstanding  bonds  to  the  par  value  of 
$460,000.  A  considerable  amount  of  these  bonds  is  owned  by  the 
president  of  the  company,  who  has  each  year  surrendered  to  the 
company  and  canceled  the  interest  coupons.  No  dividends  have 
been  paid  during  the  period  covered  by  the  above  tables.  Correct- 
ing the  gi'oss  income  deductions  by  adding  thereto  the  amount 
of  coupons  each  year  so  surrendered  we  reach  the  following  result : 
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No  valuation  of  the  road  has  been  made  nor  does  it  seem  neces- 
sary. Ab  stated,  the  company  owns  almost  eleven  miles  of  track 
with  the  accompanying  overhead  stnictureB.  There  are  six  steel 
bridges  of  an  aggregate  length  of  664  feet.  A  conaiderable  por- 
tion, 3  54/100  miles,  is  on  paved  streets.  The  company  owns 
<md  uses  twenty-three  care.  It  requires  no  very  great  familiarity 
with  the  cost  of  such  systems  to  justify  the  inference  that  the 
property  used  in  the  public  service  la  worth  the  amount  of  the 
outstanding  bonds.  The  owners  of  stock  and  bonds  are  not 
required  to  go  without  dividends  or  interest  in  these  eircumfltancea. 

While  the  evidence  relating  to  the  New  York  State  property 
and  operations  taken  in  connection  with  the  general  situation  of 
the  road  exhibits  a  state  of  affairs  demanding  that  the  relief  asked 
for  be  granted,  the  company  is  advised  that,  while  the  New  York 
State  operation  is  probably  the  least  remunerative,  it  is  closely 
intertinked  with  the  interstate  operation,  and  that  the  company 
should  consider  carefully  the  wisdom  and  necessity  of  asking  that 
its  other  patrons  share  the  burden.  In  fact,  some  adjustment 
must  be  made,  because  passengers  riding  solely  in  the  State  of 
New  York  cannot  be  charged  six  cents  while  passengers  riding 
over  the  same  line  and  transferring  into  Pennsylvania  pay  only 
five  cents. 

Chairman  Van  Santvoord  and  Commissioners  Carr  and  Barhite 
concur;  Commissioner  Emmet  not  presemt 


In  the  Matter  of  the  Complaint  of  Zevelia  P.  Cobdbn  of  New 
York  City  against  Postal  Tel&obaph  Cablb  Compaitt,  as  to 
Refunding  of  Money  Transferred 

Case  No.  6145 

(Public  Service  CominiHion,  Second  Digtriet,  FebniBrj  26,  1818) 

Beuoiuble  time  witbin  wUcb  a  telesraph  company  should  refund  a  money 
Older  when  the  payee  CMa  not  tM  located. 

The  ctnnplaint  herein  is  based  upon  the  allegation  that  oa  May  7,  1014, 
the  complainant  aent  to  her  brother  by  the  llnea  of  the  reepoodent  a 
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money  i>rder  for  flffy  dollara  from  New  York  City  to  JadcBonviUe,  FU. 
The  respondent  heing  uBable  to  locate  the  payee  notified  the  complainsat 
on  May  12,  1914,  to  call  at  its  New  York  office  for  her  money.  Bdon 
she  did  BO,  however,  the  money  had  been  paid  to  the  payee  at  the  New 
York  ofljce.  The  complainant  now  demands  the  rcfiiniling  by  the  respond- 
ent of  her  monoy.  Held,  that  the  CommiBsion  has  no  authority  in  this 
particular  transaction  as  it  was  an  interstate  matter  and  that  the  only 
feature  that  could  be  considered  was  whether  a  similar  practice  relative 
to  intrasta,te  money  transfere  waa  reasonable  or  othemise.  AIbo  that  the 
tclt'graph  company  must  have  a  reasonable  time  to  locute  the  payee  and 
must  not  hold  the  money  for  an  unreasonable  time  where  it  is  unable 
to  local*  him.  Seventy-two  hours  is  such  reasonnbie  time,  but  the  com- 
pany should  not  be  prevented  from  serving  both  payer  and  payee  by 
being  required  to  discontinue  its  effort  within  such  limit  of  time.  This 
has  been  the  general  rule  and  liaa  given  public  satisfaction  for  many 
yeaxs,  and  a  single  case  of  individual  dissatisfaction  does  not  give  suf- 
ficient ground  for  warranting  an  order  to  change  the  practice.  Caae 
dismissed. 

By  the  Commission. —  On  May  1,  1914,  that  is,  three  years 
prior  to  the  filing  of  this  complaint,  the  complainant  transmitted 
to  her  brother  by  the  lines  of  the  respondent  a  money  order  for 
fifty  dollars,  from  New  York  city  to  Jacksonville,  Fla, 

The  respondent  being  unable  to  locate  the  payee  at  the  addre^w 
given  sent  notice  to  the  complainant  on  May  12,  1914,  to  call  at 
its  office  for  refund  of  the  money.  There  was  some  delay  on  the 
part  of  the  complainant  in  complying  with  this  notice,  and  in  the 
meantime  the  payee  appeared  at  the  company's  office  in  New  York 
and  upon  being  identified  was  given  the  money. 

The  complainant  asked  that  the  Commission  enter  an  order, 
first,  to  require  the  company  to  refund  the  money  to  her,  and 
upcmid,  that,  in  efTect,  the  respondent  be  hound  strictly  to  male 
sneh  refunds  within  seventy-two  hours  in  the  event  that  the  payees 
of  money  orders  are  not  located  within  that  time,  claiming  that 
finch  practice  is  required  as  a  protection  to  the  public  and  is  a 
i-easonable  interpretation  of  the  company's  rule  which  reads  as  fol- 
lows: "  In  case  payment  is  not  made  to  the  payee  within  seventy- 
two  hours  after  receipt  of  the  transfer  message  by  the  manager  of 
the  paying  office  (exclusive  of  Sundays  and  holidays)  the  transfer 
will  1)6  cancelled  and  the  amount  thereof  refunded  to  the  sender  on 
application  at  the  receiving  office." 

At  the  hearing  of  this  case  the  commissioner  presiding  neces- 
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sarily  ruled  that  this  particular  transaction  was  an  interstate  mat- 
ter and  therefore  outside  the  jurisdicttou  of  this  Commission,  and 
that  the  only  feature  that  could  be  considered  was  whether  a  sim- 
ilar practice  relative  to  intrastate  money  transfers  was  reasonable 
or  otherwisfe 

In  transmitting  money  by  telegraph  the  company  must  have  a 
reasonable  time  to  locate  the  payee  and,  on  the  other  hand,  must 
not  hold  the  money  for  an  unreasonable  time  in  the  event  that  it 
is  unable  to  locate  the  payee.  Under  its  rule  the  respondent  holds 
itself  responsible  for  continuing  its  effort  to  locate  the  payee  for 
seventy-two  hours  after  accepting  the  order.  Such  a  time  limit 
does  not  appear  to  be  unreasonable,  but  if  the  company  should  80 
elect,  it  should  not  be  prevented  from  further  serving  the  interests 
of  both  payer  and  payee  by  being  required  to  discontinue  its  effort 
within  exactly  seventy- two  hours. 

No  theory  of  general  application  was  advanced  by  the  complain- 
ant to  show  in  what  respect  the  public  suffers  because  of  the  present 
practica  There  is  no  question  of  loss  or  misappropriation  of  funds 
involved,  and  there  appears  to  be  no  unwillingness  to  do  less  than 
may  be  reasonably  required.  The  rule  has  been  in  offet^t  for  many 
years  and  has  not  before  been  the  subject  of  formal  complaint  or 
even  of  informal  inquiry. 

The  reasons  why  the  complainant  desired  at  one  time  that  pay- 
ment be  made  and  sometime  thereafter  wished  the  payment  with- 
held appear  to  have  l>ecn  personal  and  unusual,  and  not  such  as 
would  apply  to  the  general  public.  The  fact  that  a  practice  of  the 
respondent  which,  so  far  as  the  Commission  is  aware,  has  given 
general  satisfaction  for  many  years  did  not  work  out  to  the  satis- 
faction of  this  complainant  in  one  instance  under  some  peculiar 
circumstances,  does  not  give  sufficient  ground  for  warranting  an 
order  to  change  the  practice;  therefore  it  is 

Ordered:  That  this  case  be  and  is  hereby  dismissed  and  closed 
upon  the  records  of  this  Commission. 
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In  the  Matter  of  the  Petition  (Complaint)  of  Addison  Gas  and 
Power  Company  under  sections  71  and  72,  PuLlic  Service 
Commlseione  Law,  Asking  that  Said  Company  May  Be  Allowed 
to  Increase  Its  Rate  for  Natural  Oaa 

Case  No.  6281 

(Public  Service  CommiBBlon,  Seoond  District,  Febmarr  28,  1918) 

The  rate-RcnUtiiiK  powers  of  tlw  CominltiioB  cannot  1>e  anperseded  by  a 
local  fianchlie  iscieaaing  exiitiiLK  rataa. 

Two  coiporationa,  one  of  which  ia  of  PennaylTaaix,  cannot  hy  agtMinent  enter 
npoD  an  aTTangsment  as  to  price  lesnUtioaa. 

This  appIicHticn  ia  made  b;  the  Addison  Gas  and  Powor  Company  to 
the  Cotnmiasion  for  the  approval  of  its  amended  franchise  from  the  vil- 
lage of  AdiMson  BUthoTising  an  increase  in  ita  rates  fcir  natural  gas. 
The  petitioner  obtained  ita  gas  by  purchase  from  .n  Pennsylvania  produc- 
ing corporation  with  which  it  had  &a  arrangement  by  which  the  Pennayl- 
vania  corporation  received  in  payment  for  gas  furnished  two-thirds  of 
tbe  price  charged  by  the  petitioner  to  its  consumers.  The  Pennsylvania 
corporation  sought  to  compel  an  increase  in  rates  to  consumers  in  order 
to  obtain  a  higher  price  under  this  arrangement. 

Held,  that  the  rate  by  franchise,  if  it  had  any  effect,  did  not 
supersede  the  rate- regulating  powers  of  the  Commission  and  that  the 
petition  Hhould  be  treated  aa  one  under  aections  71  and  72  for  an  order 
fixing  the  price  of  gae,  aa  it  craitained  all  the  necessary  averments  of 
such  a  petition.  Also  held,  that  the  Commiaaion  could  not  recogniae  the 
right  of  the  two  corporations  by  auch  an  arrangement  to  regulate  prices 
to  conaumersi  it  could  not  compel  the  Pennsylvania  corporation  to 
continue  to  supply  the  ga«  at  wholeaale  to  the  local  company.  The 
question  being  presented  what,  if  any,  relief  the  petitioner  should  have 
in  order  to  enable  it  to  pay  the  increased  price  demanded  by  the  pro- 
ducing company,  held,  also,  that  upon  an  examination  of  the  opera- 
tions of  the  company  it  waa  entitled  to  increase  its  price  from  40  o«it» 
net  to  48  cents  net,  it  being  calculated  that  this  would  yield,  under 
present  conditions,  a  return  of  about  8.6  per  cent  on  the  value  of  the 
property  used  in  the  public  aerviM,  and  that  this  return  is,  under  the 
circumstances,  reasonable. 

Delmar  M.  Darrin  and  Michael  H.  Danaher,  for  petitioner. 

C.  L.  Crane,  for  the  Village  of  Addison. 

E.   C.  Smith,  for  himself  as  a  consumer  and  taxpayer,  in 

oppnaition. 
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Ibvinb,  Commissioner. —  This  application  is  in  form  for  the 
approval  of  an  amendment  of  a  f  ranchiee  granted  by  the  village  of 
Addison  to  the  applicant.  The  only  amendment  to  the  franchise 
IB  permission  to  raise  the  rate  for  natural  gas  from  forty-five  cents 
a  thousand  feet,  with  five  cents  discount  for  paym^it  on  or  before 
the  eighteenth  of  the  month,  to  fifty-five  cents  with  a  similar  dis- 
count Under  the  decision  in  People  ex  rel.  N.  Y.  &  N.  S.  T.  Co. 
V,  Pub.  Serv.  Comm.,  175  App.  Div.  869,  the  Commission  must 
hold  that  the  village  was  without  authority  to  r^ulate  by  franchise 
the  price  to  be  charged  consumers;  or  at  the  most,  that  any 
authority  it  has  in  the  premises  is  subject  to  the  rate-regulating 
powers  of  this  Commission.  Therefore  the  application  was  treated 
as  one  under  sections  71  and  72  of  the  Public  Service  Commissions 
Law  as  its  averments  contained  everything  necessary  in  such  an 
application. 

The  plant  of  the  applicant,  the  Addison  Gas  and  Power  Com- 
pany, was  constructed  daring  the  years  1903  and  1904.  It  appar^ 
ently  has  continuously  purchased  its  gas  from  the  Potter  Gaa  Com- 
pany, a  Pennsylvania  corporation,  whose  field  of  production  is  in 
the  State  of  Pennsylvania,  and  which  has  a  transmission  line  along 
the  northern  part  of  that  State  and  reaches  Addison,  Coming,  and 
Elmira  by  diverging  short  lines  of  pipe.  The  reason  stated  for  the 
proper  increase  is  that  the  Potter  Gas  Company  has  increased  its 
price  of  gas  to  the  Addison  Company.  It  appears  clearly  enough, 
although  the  evidence  is  in  a  confusing  form,  that  the  price  paid 
by  the  Addison  Company  to  the  Potter  Company  per  1,000  feet  is 
two-thirds  of  the  price  received  per  1,000  feet  by  the  Addison  Com- 
pany from  its  coneumeis,  so  that,  in  effect,  the  Potter  Company, 
which  is  now  demanding  that  the  Addison  Company  make  the 
increase,  is  asking  that  it  receive  thirty-three  and  three-tenths  cents 
per  1,000  feet  instead  of  twenty-six  and  seven-tenths  cents.  There 
is  an  apparent  discrepant^  on  this  two-thirds  and  one-third  basis 
between  the  amounts  received  by  the  Addison  Company  from  its 
consumers  and  the  amount  paid  to  the  Potter  Company.  This  is 
because  the  Potter  Company  receives  payment  for  all  gas  supplied 
State  Dept.  Kept.— ToL  16        2B 
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by  it,  and  the  Addison  Company  must  therefore  sustain  all  loss 
occasioned  by  leakage  and  similar  causes. 

The  Commission  cannot,  of  course,  rect^nize  the  power  of  the 
two  gas  companies  to  fix  the  rates  charged  to  consumera  by  the 
Addison  Company  by  means  of  a  contract  for  payment  to  the  Pot- 
ter Company  of  a  percentage  of  the  rate  charged  in  Addison, 
Assuming  that  the  Commission  might  regulate  the  rate  to  be 
charged  by  the  Potter  Company  to  the  Addison  Company,  it  ia 
quite  clear  that  it  could  not  compel  the  Potter  Company,  a  Pennsyl- 
vania corporation,  producing  in  Pennsylvania,  to  continue  to  sup- 
ply gas  at  wholesale  to  the  local  company.  There  seems  to  be  no 
other  practicable  supply  of  natural  gas  for  Addison,  and  it  is  bettear 
for  the  people  of  Addison  to  pay  more  for  their  gas  than  to  have 
no  gas.  This  is  the  alternative  presented  by  the  Potter  Company. 
It  therefore  devolves  upon  the  Commission  to  ascertain  what,  if 
any,  relief  the  Addison  Company  is  entitled  to  under  the 
circumstances. 

The  opponents  of  the  application  and  the  company  agreed  that 
the  actual  investment  by  the  Addison  Company  in  its  plant  is 
approximately  $20,000.  The  experts  of  the  Commission  deem 
this  a  fair  appraisement.  This  sum,  however,  represents  little 
more  than  the  bare  Irones  of  the  property.  Something  must  be 
added  for  organization,  administration,  engineering,  aad  interest 
during  construction.  The  plant  is  small  and  the  period  of  con- 
struction must  have  been  very  short.  Without  any  evidence  as  to 
these  costs  it  does  not  seem  proper  to  allow  more  than  10  per  cent 
therefor.  There  is  no  evidence  upon  which  to  base  a  finding  as  to 
development  costs.  In  1906  there  was  a  deficit  in  income  of 
$1,765.70,  but  there  appears  an  item  of  miscellaneons  expense  in 
that  year  of  $4,954.50,  which  is  many  times  higher  than  the  sim- 
ilar item  for  any  subsequent  year,  and  $4,850  thereof  is  attributed 
to  expense  for  damages  awarded  with  no  evidence  as  to  their 
nature.  Since  then  the  plant  hoP  consistently  paid  interest  on  its 
honda  and  dividends  on  its  stock.  The  bonds,  paying  6  per  cent, 
amount  to  $15,000,  and  are  held  by  members  of  two  families  and 
chiefly  by  one  man  in  each  family.  The  stock  nmounts  to  $50,000 
p:)r  value.     From  the  foregoing  statements  it  will  be  seen  that 
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there  is  behind  the  stock  only  about  $5,000  of  cost  of  pbyelcal 
property  and  not  much  of  other  value.  The  rate  of  dividends  for 
tho  past  few  years  has  been  about  3  per  cent  on  $50,000.  To  sum- 
marize the  operations  of  the  company  without  going  into  elaborate 
details,  we  fix  the  cost  of  the  plant  and  its  value  as  follows: 

Labor  and  material  coat .$20,000  00 

General  and  overhead  items 2,000  00 

Materials  and  supplies,  etc 500  00 

Total  cost  of  physical  property i|'.22,500  00 

In  1916  the  income  account,  summarized,  appears  as  follows: 

Operating  revenue $14,699  20 

Paid  for  gaa .$10,513  00 

Salaries,  taxes,  etc 1,899  60 

Depreciation  (estimated)  600  00 

13,072  60 

Income. $1,626  60 


equals  7.2  per  cent  on  cost  ($22,500)  of  physical  property. 

Assuming  that  the  petition  is  granted  in  its  entirety,  the  follow- 
ing would  be  the  statement  of  estimated  revenue: 

Operating  revenue $18,874  00 

Paid  for  gas $1^,141  00 

Rnlaries,  taxes,  etc 1,899   60 

Depreciation 660  00 

15,700  60 

Income. $2,673  40 


equals  11.8  ppr  cent  on  coat  of  physical  property. 

Assuming  that   rates   remain   the    same,    this   would    be    the 
.  statement: 
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OperatiDg  revenue $14,599  20 

Paid  for  gas $13,141  00 

Salaries,  taxes,  etc 1,899  60 

Depreciation 660  00 

15,700  80 

Deficit $1,101  40 

AsBnming  that  forty-eight  cents  a  thousand  feet  be  fixed  as  the 
price,  the  following  would  be  the  result: 

Operating  revenue  at  48c $17,639  04 

Deductions  as  in  last  table 15,700  60 

Income $1,938  44 


equals  8.6  per  cent  on  physical  property, 

These  calculations  have  been  made  from  the  reports  of  the  com- 
pany for  1916.  At  the  time  of  the  bearing  there  was  some  evi- 
dence as  to  the  operations  of  the  company  in  1917,  but  it  was  not 
complete.  It  wee,  however,  sufficient  to  show  that  there  had  been 
no  material  change.  To  permit  the  entire  increase  asked  would 
unduly  enhance  the  profits  of  the  company.  To  deny  any  relief 
would  produce  a  deficit.  To  allow  exactly  the  increase  required  to 
meet  the  increase  in  the  cost  of  the  gas  purchased  would  give  a 
rate  of  forty-six  and  seven-tenths  cents,  too  awkward  for  practical 
purposes.  If  forty-eight  cents  be  allowed  and  consumption 
remains  the  same,  there  would  apparently  be  yielded  a  return 
equal  to  8.6  per  cent  on  the  value  of  the  property.  This  ia  not 
inordinate  in  itself,  and  permits  a  small  margin  to  cover  any 
possible  undervaluation  of  the  property.  The  item  of  $660  per 
annum  for  a  depreciation  reserve  is  necessary  for  the  protection 
of  the  rights  of  the  public  by  properly  protecting' the  property  of 
the  company.  It  must  be  aetuall  ■  set  up  and  carried  as.  a. real 
reserve  for  the  purpose  indicated. 


All  concur. 
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In  the  Matter  of  the  Application  of  Roohbstbb  Railway  Asn 
Light  Company  under  Section  69,  Public  Service  Commis- 
eioHB  Law,  for  Authori^  to  Issue  $4,000,000  in  Preferred 
Capital  Stock 

Case  No.  6285 

(Public  Service  Commieaion,  Secoud  District,  March  12,  191S) 

PatHion  for  leave  to  iune  additional  prefeited  capital  stock  of  the  Rocbaatei 
Railway  and  Llfht  Con^any. 

The  petition  herein  wu  filed  December  11,  1917,  and  in  the  following 
February  a  hearing  was  held  thereon  and  the  ma^r  referred  to  the 
division  ol  capitalization.  The  report  of  that  division  under  date  of 
Uarch  I,  1D18,  was  in  favor  of  granting  the  petition.  Tlte  Commieslon 
accordingly  granted  to  the  petitioning  company  the  right  to  iaaue 
{2,000,000  par  value  of  its  7  per  cent  cumulative  preferred  capital^  stock, 
seriee  B,  to  t>e  sold  at  not  leas  than  par,  eo  aa  to  realise  net  proceeds 
of  at  least  that  amount,  the  proceeds  of  this  sale  to  be  applied  exclu- 
sively toward  the  discharge  of  indebtedness  outstanding  December  31, 
1916.    The  permiasifHi  granted  is  given  with  the  usual  restrictions. 

Petition  filed  December  11,  1917. 
Hearing  held  February  23,  1918. 
Report  of  division  of  capitalization  dated  March  1,  1918. 

By  thb  Commission. —  Now,  therefore,  upon  the  foregoing 
record,  ordered  as  follows: 

1.  That  the  Rochester  Railway  and  Light  Company  is  hereby 
authorized  to  issue  $2,000,000  par  value  of  its  7  per  cent  cumula- 
tive preferred  capital  stock,  series  B,  which  may  be  sold  at  a  price 
not  less  than  the  par  value  thereof  to  realize  net  proceeds  of  at 
least  that  amount. 

2.  That  the  proceeds  of  said  stock,  which  shall  not  be  leas  than 
$2,000,000,  shall  be  applied  solely  and  exclusively  toward  the 
discharge  of  indebtedness  outstanding  at  December  31,  1916,  as 
detailed  on  page  5  of  Exhibit  A  attached  to  the  petition  herein, 
or  their  renewals,  $3,535,000. 

3.  That  the  Rochester  Railway  and  Li^t  Company  shall  for 
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each  six  monthB'  period  endiDg  June  thirtieth  and  December 
thirty-first  file  not  more  than  thirty  days  from  the  end  of  such 
period  a  verified  report  which  shall  show: 

(a)  What  stock  has  been  sold  during  such  period. 

(b)  The  date  of  such  sale. 

(c)  To  whom  such  stock  was  sold. 

(d)  What  proceeds  were  realized. 

(e)  Any  other  terms  and  conditions  of  such  sale. 

(f)  In  detail  the  amount  expended  during  such  period  of  the 
proceeds  of  the  stock  herein  authorized  for  the  purpose  specified 
herein. 

Such  reports  shall  continue  to  be  filed  until  all  of  said  stock 
shall  have  been  sold  or  disposed  of  and  the  proceeds  expended  in 
accordance  with  the  authority  contained  herein,  and  if  during 
any  period  no  stock  was  sold  or  disposed  of  or  proceeds  expended, 
the  report  shall  set  forth  such  fact. 

4.  That  this  proceeding  is  hereby  continued  upon  the  records 
of  the  Commission  until  the  examination  which  is  now  being 
made  of  the  books,  accounts  and  property  of  the  petitioner  herein 
shall  have  been  concluded  and  the  corrections,  if  any,  which  by 
reason  of  such  ejaraination  this  Commission  shall  determine  to 
be  proper  and  necessary  shall  have  been  made,  accepted  by  the 
corporation  and  entered  in  the  accounts  of  said  company  to  the 
satisfaction  of  the  Commission;  and  this  order  is  expressly  con- 
ditioned upon  acc-eptunce  by  the  corporation  of  any  such  determi- 
nation by  the  Commission  and  compliance  with  any  subsequent 
direction  or  order  of  the  Commission  in  the  premises. 

5.  Tliat  the  authority  contained  in  this  order  to  issue  stock  is 
■upon  the  exprces  condition  that  the  petitioner  accepts  and  agrees 
to  com|)ly  in  good  faith  with  the  provisions  hereof  and  before 
any  stock  is  issued  pursuant  hereto  and  within  thir^  days  of  the 
service  hereof,  the  said  company  shall  file  with  the  Commisaon 
a  satisfactory  verified  stipulation  over  the  signatures  of  fts  presi- 
dent and  secretary  accepting  this  order  with  all  its  terms  and 
conditions,  and  such  order  shall  be  void  and  of  no  force  or  effect 
until  such  stipulation  shall  have  been  filed  aa  last  above  provided. 
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Finally,  it  ia  determined  and  stated,  that  in  the  opinion  of  the 
Commission  the  money  to  be  procured  by  the  issue  of  said  stock 
herein  authorized  is  reasonably  required  for  the  purpose  specified 
in  this  order  and  that  such  purpose  is  not  in  whole  or  in  part 
reasonably  chargeable  to  operating  expenses  or  to  income. 


In  the  Matter  of  the  Petition  of  the  Lockport  Light,  Heat  aito 
Power  Company  under  Sections  G9  and  82  and  70  and  83, 
Public  Service  Commissions  Law,  for  Authority  to  Issue 
$150,000  in  Common  Capital  Stock  Proposed  to  be  Acquired 
by  the  United  Gas  &  Electric  Company  (of  New  Jersey) 

Case  No.  6288 

(Public  Service  CommisBion,  Second  District,  March  12,  1918) 

Application  of  a  Uglit,  hut  aad  power  company  for  authority  to  issue  $130,000 
in  cammati  capital  stock,  to  be  acquired  by  another  corporation. 

The  petition  herein  was  filed  December  15,  1917,  and  oine  days  later 
an  amenilcd  petition  waa  filed.  The  application  was  referred  to  the 
division  of  capitalization,  which  made  reports  thereon  on  Jamitiry  10  and 
February  26,  191S,  and  upon  said  reports  the  application  was  f;ranted, 
■Uie  petitioning  company,  the  Lockport  Light,  Heat  and  Power  Company, 
being  authoriied  to  iasue  $106,700  par  value  of  its  common  capital  stock, 
to  be  sold  at  a  price  not  leas  than  par  bo  aa  to  realize  net  proceeds  of 
at  least  that  amount,  the  proceeds  of  such  stock  to  be  used  exclusively 
for  the  discharge  of  indebtedness  outstanding  at  October  31,  1917.  Tho 
authority  granted  is  given  subject  to  the  usual  restrictions. 

Petition  filed  December  15,  1917. 
Amended  petition  filed  December  24,  1917. 
Iteports  of  division  of  capitalization  dated  January  10  anJi 
February  26,  1918. 

Bt  the  Commission. —  Now,  therefore,  upon  the  for^foing 
rftrord,  ordered  as  follows : 

1.  That  the  proposed  journal  entries  contained  in  the  final 
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report  of  the  divieion  of  capitalization  in  tiiia  proceeding,  dat»l 
Februrary  26,  1918,  which  on  February  28,  1918,  was  sent  to 
the  corporation,  such  entries  being  listed  on  pages  14  snd  15 
thereof,  shall  be  entered  upon  the  boobs  of  the  Lockport  Light, 
Heat  and  Power  Company,  and  that  within  thirty  days  of  the 
service  of  this  order  verified  proof  that  such  entries  have  been 
made  shall  be  Diibmitted  to  the  Commission. 

2.  That  the  Lockport  Light,  Heat  and  Power  Company  is 
hereby  authorized  to  isene  $106,700  par  ralue  of  its  common 
capital  stock  which  may  be  sold  at  a  price  not  less  than  the  par 
value  thereof  to  realize  net  proceeds  of  at  least  that  amount 

3.  That  the  proceeds  of  said  stock,  which  shall 

not  be  less  than $106,700  00 

shall  be  used  solely  and  exclusiveily  for  the  dis- 
charge of  indebtedneea  outstanding  at  October  31, 
1917,  as  follows,  or  the  renewals  thereof: 

Bills  payable $56,758  25 

Accounts  payable 50,000  00 

1U6,758  25 

Amount  unprovided  for  $58  25 


4.  That  the  Lockport  Light,  Heat  and  Power  Company  shall 
for  each  six  months'  period  ending  June  thirtieth  and  'December 
thirty-first  file  not  more  than  thirty  days  from  the  end  of  sucli 
period  -a  verified  report  which  shall  ohow: 

(a)  What  stock  has  been  sold  during  such  period. 

(b)  The  date  of  such  sale. 

(c)  To  whom  such  stock  was  sold. 

(d)  What  proceeds  were  realized  from  such  sale. 

(e)  Any  other  terms  and  conditions  of  such  sala 

(f)  In  detail  the  amount  expiended  during  such  period  of  the 
proceeds  of  the  stock  herein  authorized  for  each  of  the  purposes 
specified  herein. 

Sudi  reports  shall  continue  to  be  filed  until  all  of  said  stock 
shall  have  been  sold  or  disposed  of  and  the  proceeds  expended  in 
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accordaDce  with  the  authority  contained  herein,  and  if  during 
any  period  no  stock  was  aold  or  disposed  of  or  proceeds  expended, 
the  report  shall  Bet  forth  such  fact. 

5.  That  the  amortization  program  ordered  by  the  Commission 
in  its  order  dated  December  10,  1913,  in  Case  2548  shall  be  fol- 
lowed for  the  $26,324.41  which  is  to  be  charged  to  "  unamortized 
depreciation  suspense  "  in  accordance  with  journal  entry  No.  6 
shown  on  page  15  of  the  final  report  herein  dated  February  26, 
1918,  and  the  duration  of  the  period  during  which  said  amortiza- 
tion plan  is  to  be  operative  is  hereby  continued  until  this  addi- 
tional amount  shall  have  been  written  off. 

6.  That  the  authority  contained  in  this  order  to  issue  stock  is 
upon  the  express  condition  that  the  petitioner  accepts  and  agrees 
to  comply  in  good  faith  with  the  provisions  hereof  and  before 
any  stock  is  issued  pursuant  hereto  and  within  thirty  days  of  the 
serrice  hereof,  the  aaid  company  shall  file  with  the  Commission 
a  satisfactory  verified  stipulation  over  the  signature  of  its  presi- 
dent and  secretary  accepting  this  order  with  all  its  terms  and 
ronditions,  and  such  order  shall  be  void  and  of  no  force  or  effect 
until  such  stipulation  shall  have  been  filed  as  last  above  provided, 

7.  It  is  nevertheless  expressly  provided  that  in  all  reepeeta 
other  than  as  directed  in  clause  No.  1  hereof  this  order  shall 
not  be  effective,  and  particularly  that  no  stock  shall  be  issued  or 
sold  hereunder  by  the  applicant,  nor  shall  the  issue  or  sale  of 
any  such  stock  be  deemed  to  have  been  approved  and  authorized 
by  this  Commission  unless  and  until  compliance  with  the  requiro- 
mente  of  said  clause  shall  have  been  made,  reported  to  and 
approved  as  suiEcient  by  this  ConuQission. 

Finally,  it  is  determined  and  stated,  that  in  the  opinion  of 
the  Commission  the  money  to  be  procured  by  the  issue  of  said 
stock  herein  authorized  is  reasonably  required  for  the  purposes 
specified  in  this  order  and  that  such  purposes  are  not  in  whole  or 
in  part  reaaonably  chai^eable  to  operating  expenses  or  to  income^ 
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In  the  Matter  of  the  Complaint  of  C  C.  Ahi.eb,  of  CatskiU, 
against  The  Xew  Yokk  CESTiAL  Rau.boad  Comfast,  Ask- 
ing That  the  Price  of  Comimitation  Passenger  Tickets  on  the 
Wcrit  Shore  Railroad,  Lessor,  Between  Catskill  and  Albany  be 
Reduced 

Case  No.  6298 

(Pnbllc  Serrice  CoauniNsion,  Second  District,  March  12,  1918) 

Petition  foi  the  tesdjustmcnt  of  rammaUtion  lates  of  the  Rew  York  Centisl 
BaJbiMd  Conponj  (West  Shore  Kailroad)  between  Catakilt  and  Albany. 
Originally  the  complainant  s<iugbt  to  bare  the  commutation  tatta 
of  die  laid  railroad  between  Cutskill  and  Albany  reduced  to  those  pre- 
vailing np4Hi  the  same  line  (West  Shore  Bailroad)  between  New  Tork 
and  Haveratraw.  To  do  this,  however,  would  mean  a  general  readjust- 
ment of  ciHnniutation  rates  throughout  the  State,  placing  tbaa  upon  the 
aame  baais  as  the  rates  in  New  York  city  territory.  Subsequently  the 
complainant  eipre!ised  hiniRelf  as  merely  wishing  to  secure  the  eztendon 
of  the  time  limit  to  two  months  instead  of  thirty  days,  during  which 
the  present  fifty -four-trip  ticket  may  be  used,  and  he  also  contended  that 
the  Cat  ski  11- Albany  rate  was  unjustly  discrimitiatory.  Held,  that  the 
proof  showing  that  the  respondent  issues  a  fifty-four-trip  ticket  good 
for  thirty  days  the  ordinary  dcnmnds  of  business  travelers  aje  met 
thereby;  that  no  carrier  within  the  State  iasues  a  commutation  ticket 
good  for  more  than  one  month  except  the  Delaware  and  Hudson  Compaiiy 
within  certain  districts;  that  these  are  issued  at  an  average  rate  of  <me 
cent  per  mile  while  the  Catskill  commuters  pay  eighty-five  one-hundredUis 
of  a  cent  per  mile.  The  peculiar  conditions  justifying  extremely  low 
rates  to  relieve  congestion  in  large  cities  do  not  apply  to  caaee  like 
Catskill,  where  there  are  only  four  commuters  who  ride  on  regular 
trains.  Also  held,  that  the  tariffs  here  involved  are  in  accordance  with 
the  long  established  tarifts  of  the  respondent  and  other  carriere  and 
disclose  no  unjust  discrimination,  and  that  their  disturbanee  would 
require  a  general  readjustment  of  commutation  tariffs  in  order  to  avoid 
creating  unjust  discrimination.  Ordered  that  the  complaint  be  and  the 
luune  is  hereby  dismissed. 

By  THE  Commission. —  The  complainant  originally  asked  that 
the  commutation  rates  of  the  respondent  between  CatskiU  and 
Albany  be  reduced  to  those  prevailing  upon  the  same  line  (West 
Shore  railroad)  between  New  York  and  Haverstraw.  This  would 
mean  a  general  readjustment  of  commutation  rates  throu|^out 
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the  State,  placing  them  upon  the  same  basis  as  the  rates  in  New 
York  city  territory.  The  complainant  afterwards  etated  that  he 
would  be  satisfied  if  the  time  limit  were  extended  to  two  months 
instead  of  the  thirty  days  during  which  the  present  fifty-four-trip 
ticket  may  be  used  and  he  also  contended  that  the  Catskill- 
Albany  rate  was  unjustly  discriminatory.  The  whole  matter  hia« 
received  a  painstaking  and  thorough  examination  by  the  division 
of  tariffs.  The  rate  charged,  fourteen  dollars  and  seventy  cents, 
)8  in  accord  with  the  schedule  of  commutation  ticket  rates  in 
effect  before  the  Public  Service  Commissions  Law  was  enacted. 
These  rates  were  constructed  upon  the  basis  of  three  dollars  for 
a  sixty-trip  ticket  between  points  three  miles  apart,  an  additional 
rate  of  ten-twelfths  of  a  cent  per  mile  for  distances  over  three 
miles  and  not  over  seven  miles  and  additional  rates  of  nine- 
twelfths,  eight-twelfths  and  seven-twelfths  of  a  cent  per  mile  for 
greater  distances.  The  sixty-trip  ticket  must  he  used  generally 
on  Sundays  and  holidays  in  order  to  obtain  its  full  benefit.  The 
respondent  issues  a  fifty-four  trip  ticket  good  for  thirty  days  and 
this  satisfies  tho  ordinary  demand  of  business  travelers.  No 
carrier  within  the  State  issues  a  commutation  ticket  good  for 
more  than  one  month  except  the  Delaware  and  Hudson  Company 
within  certain  districts.  These  are  issued  at  an  average  rate  of 
one  cent  per  mile  while  the  Catskill  commuters  pay  eighty-flve- 
one  hundredths  of  a  cent  per  mile.  It  is  not  found  that  any  more 
favorable  rates  exist  than  those  afforded  the  complainant  except 
in  and  out  of  New  York  city  and  other  large  centres  of  population 
and  business.  Conditions  are  so  dissimilar  between  this  case  and 
that  of  New  York  city,  for  example,  that  one  rate  cannot  be  taken 
as  any  measure  of  the  other.  Thousands  of  commuters  traveling 
daily  on  trains  run  expressly  for  that  business  afford  no  com- 
parison with  the  case  of  Catskill  where  there  are  only  four  com- 
muters who  ride  on  regular  trains.  The  peculiar  conditions 
justifying  extremely  low  rates  to  relieve  congestion  in  the  large 
cities  have  been  recognized  in  other  case*  by  this  Conmiiroion 
and  others.  The  tariffs  here  involved  being  in  accordance  with 
the  long  established  tariffs  of  the  respondent  and  other  carriers. 
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diacloaiog  no  unjust  discrimination  and  their  disturbflnce  reqtu^ 
ing  a  general  readjustment  of  commatation  tariffs  in  order  to 
avoid  creating  unjust  diecriminations,  it  is 

Ordered,    That    the   complaint   be    and    the    same   hereby  ia 
dismissed. 


In  the  Matter  of  the  Petition  of  The  New  York  Centbai.  Rail- 
road Company  under  Section  54  of  the  Railroad  Law  for  Con- 
sent to  the  Discontinuance  of  the  Piilvers  Station  on  the  Hud- 
son and  Chatham  Branch  of  the  Boston  and  Albany  Kailroad, 
Lessor 

Case  No.  6309 
(Public  Service  Commiuion,  Second  Dietrl.t,  Morcb  12,  191S) 
AppKcation  for  the  dlBcantinuance  of  an  erlating  station  on  tbe  Hudson  and 
Chatbam  biandi  of  tbe  Boston  and  Albany  Railroad,  leased  by  tbe  Hav 
York  Central  Railroad  Company. 

The  attomej  for  the  railrofLd,  at  tlie  hearing  in  this  matter,  ezpltuned 
that  the  company  desired  to  make  the  station  in  question,  which  ii  at 
Pulvers  on  the  Hudson  and  Chatham  branch  of  the  Boetaa  and  Albany 
railroa/l,  a  Hag  station  for  passengers,  and  to  discoDtinue  the  delivery 
and  reception  of  freight  in  leaa  than  caj-Ioad  lota,  billing  to  be  handled 
at  Mellonville,  a  little  over  two  miles  away,  or  at  Ghent,  a  little  over 
three  and  one-half  miles  away.  The  company  desires  to  do  away  with 
the  services  of  the  at^nt  at  Pulvers.  Four  paasenger  trains  and  one 
freight  train  pass  Fulvers  station  each  way  on  week  days.  Two  pas' 
senger  trains  each  day  moke  regular  stops;  the  other  are  flag  st<^ 
From  the  showing  as  to  tickets  sold  during  the  year  and  commutation 
tickets  sold  and  the  amount  of  freight  iihii^>ed,  held,  \it^t  Pulvera  wta 
of  BuSicient  importance  to  require  the  aervices  of  ao  agent,  and  that 
the  station  is  a  source  of  profit  to  tbe  railroad  company.  Petitiw 
denied. 

Babhite,  Commissioner, —  This  is  an  application  by  the  New 
York  Central  Railroad  Company  for  consent  to  the  discontinuance 
of  Pulvers  station  on  the  Hudson  and  Chatham  branch  of  the 
Boston  and  Albany  Kailroad,  lessor.  An  agent  is  now  kept  at  this 
station.  At  the  hearing  the  attorney  for  the  railroad  stated  that 
the  company  desires  to  make  the  station  so  far  as  passengers  are 
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concerned  a  flag  stop,  and  to  diacontinue  the  delivery  and  recep- 
tion of  freight  in  less  than  carload  lots,  the  hilling  to  be  handled 
at  Mellenville,  a  station  two  and  seventeen  one-hundredths  milea 
away,  or  at  Ghent,  three  and  sixty-nine  one-hundredths  miles 
away.  The  company  desires  to  do  away  with  the  servicea  of  the 
agent.  Four  passenger  trains  and  one  freight  train  pnsa  Pulvers 
station  each  way  on  week  days.  Two  passenger  trains  each  day 
make  r^;ular  stops;  the  others  are  flag  stops.  The  number  of 
single-trip  tickets  sold  to  Pulvers  as  a  destination  during  the  year 
1917  was  1,635;  and  in  addition,  twenty-nine  twenty-five-ride 
tickets  were  sold.  There  were  during  the  same  time  1,927  tickets 
sold  ont  of  Pulvers,  in  addition  to  thirteen  forty-six-ride  pupil 
tickets.  The  total  revenue,  passenger  and  freight,  as  estimated  by 
the  railroad  company,  was  $2,600;  as  given  by  the  petitioners, 
$2,687.34.  The  cost  of  running  the  station  was  in  wages  of  agent 
$691.60,  in  addition  to  repairs,  the  ooat  not  given;  and  I  presume 
the  amount  paid  for  coal. 

Sixty-eight  carloads  of  freight  were  shipped  from  the  station 
during  the  year  1917.  The  amount  of  less  than  carload  freight 
was  not  large.  The  amount  of  freight  shipped  to  the  station  was 
not  given.  It  would  seem  that  Pulvers  is  of  sufficient  importance 
to  require  the  services  of  an  agent  to  care  for  the  safety  and  con- 
\-enience  of  passengers;  to  keep  the  station  heated  when  necessary; 
in  winter  time  to  keep  the  walks  to  and  from  the  station  in  pass- 
able condition ;  to  receive  orders  for  freight  cars ;  to  protect  their 
contents  while  in  process  of  loading;  to  ship  and  receive  freight  in 
whatever  quantities  it  may  be  oflfered;  to  attend  to  the  billing  of 
the  freight;  and  to  perform  such  other  duties  as  are  usually  per^ 
formed  by  an  agent  at  small  stations  in  the  country. 

The  station  is  a  souree  of  profit  to  the  railroad  company,  and  the 
amount  of  the  income  over  and  above  the  expense  of  maintenance, 
including  the  salary  of  an  agent,  constitutes  a  very  substantial 
sum  considering  the  location  of  the  station. 

Petition  denied. 

All  concur. 
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Petition  of  Frontieb  Electric  Railway  Compaht  aa  to  ita 
Railway  Proposed  to  be  Conatruetcd  in  and  l>etween  Buffalo 
and  Niagara  Falls  Crossing  Certain  Streets  and  Highways  and 
Creeks ;  also  as  to  Certain  Franchisee 

Case  THo.  5673 

(Public  Service  CommfsaioD,  Second  District,  lllarcb  19,  I91S) 

TacBting  a  Buspeosioii  order  In  reference  to  tbe  Frontier  Electric  Baihra; 
Company. 

On  October  17,  1910,  an  order  was  made  bj  the  ConiRiisaion  on  the 
petition  of  the  Frontier  Electric  Railway  Oompany,  but  on  ilarch  20. 
1917,  the  said  order  waa  suspended  upim  it  iKing  brought  out  in  otber 
proceedings  that  the  aaid  roilrciad  was  to  be  also  operated  aa  a  steam 
railroad.  The  matter  having  been  further  considered  bj  the  Commission 
the  suspension  order  of  March  20,  lUlT,  was  vacated  and  the  order  of 
tbe  previous  year  modified  in  relation  to  crossings  at  certain  streets 
in  the  city  of  North  Tonawanda. 

By  the  Couhission. — In  the  matter  above  entitled  the  original 
order  of  October  17,  1916,  was  suspended  March  20,  1917,  on  its 
LaSalle,  N.  T.,  said  International  Railway  Company  and  Frontier 
Electric  Railroad  was  to  be  also  operated  as  a  steam  railroad. 
After  further  consideration  the  Commission  has  determined  to 
vacate  its  said  suapension  order  of  March  20,  1©17,  and  to  modify 
ita  order  of  October  17,  1916,  by  changing  the  paragraph  under 
tbe  caption  "  City  of  North  Tonawanda,"  as  it  appears  on  pages 
1  and  2  of  said  order  as  printed ;  and  therefore  it  is 

Ordered;  1.  That  with  reference  to  the  crossings  in  the  city  of 
North  Tonawanda  the  Commission's  order  of  October  17,  1916, 
is  hereby  changed  and  amended  to  rend  as  follows: 

"  City  of  North  Tonawanda:  Over  Sweeney  street  by  an  over- 
head bridge  carrying  said  railway  over  the  street;  over  Tremont 
street  by  an  overhead  bridge  carrying  said  railway  over  the  street; 
over  Goundry  street  by  an  overhead  bridge  carrying  said  railway 
over  the  street ;  over  Christiana  street  by  an  overhead  bridge  carry- 
ing said  railway  over  the  street;  over  Schenck  street  by  an  over- 
head bridge  carrying  said  railway  over  the  street;  over  Ransom 
Btieet  by  an  overhead  bridge  carrying  said  railway  over  the  street; 
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over  Bobinsoii  street  by  an  overhead  bridge  carrying  said  railway 
over  the  street;  over  Wheatfield  street  by  an  overhead  bridge 
carrying  said  railway  over  the  street;  over  the  grades  of  Payne 
avenue,  Linwood  avenue,  Fredericka  street,  East  Felton  street, 
Jackson  avenue,  Stenzel  street,  and  Ward  road  by  bridges  carrying 
said  railway  over  said  streets;  at  grade  the  Witiiier  road  and  over 
the  present  grades  of  any  other  streets  or  alleged  streets  proposed 
to  be  crossed  by  this  railway  between  Wheatfield  street,  and  Ward 
road,  including  Fourteenth,  Fifteenth,  Sixteenth,  Seventeenth, 
Eighteenth  and  Nineteenth  avenues,  providing,  however,  that  said 
railway  company  shall  not  be  compelled  to  construct  eroaaings  at 
such  alleged  streets,  including  Fourteenth,  Fifteenth,  Sixteenth, 
Seventeenth,  Eighteenth,  and  Nineteenth  avenues  until  determi- 
nation in  reference  thereto  shall  be  made  by  the  Commission  upon 
further  application  either  by  the  railway  company  or  the  city  of 
North  Tonawanda." 

2,  That  this  order  is  mad©  upon  the  condition  and  understand- 
ing that  the  Frontier  Electric  Railway  Company  shall  upon  the 
request  of  any  proper  officer,  board,  or  commission,  and  upon  tho 
determination  of  the  Public  Service  Commission,  carry  out  the 
terms  of  a  certain  stipulation  dated  March  1,  1918,  and  filed  with 
this  Commission,  made  by  the  Frontier  Electric  Railway  Company 
and  the  International  Railway  Company,  which  said  stipulaticai 
is  in  the  following  words: 

"It  is  stipulated  and  agreed  by  the  undersigned  International 
Railway  Company  and  the  undersigned  Frontier  Electric  Railway 
Company  that  upon  the  issuance  of  an  order  in  above  case  No. 
5834,  granting  consent  of  the  Public  Service  Commission  to  the 
acquisition  by  the  Pennsylvania  Railroad  Company  and  the  Dela- 
ware, Lackawanna  and  Western  Railroad  Company  of  all  the 
issued  and  outstanding  capital  stock  of  Frontier  Electric  Railway 
Compnny,  and  in  consideration  thereof  and  of  the  benefits  to  be 
■  derived  by  the  undersigned  from  the  consummation  of  the  improve^ 
ment  of  the  River  road  (State  route  No.  30)  in  the  village  of 
LaSnllc.  X  T.,  said  Infernationnl  Railway  Compnny  and  Frontier 
Electric  Railway  Company  will  cooperate  in  carrying  out  tho 
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plan  for  the  amelioration  of  the  existing  conditions  caused  l^ 
railroad  crossings  at  grade  in  the  Military  Eoad  and  Main  strert 
in  said  village  of  LaSalle,  and  for  that  purpose  do  agree  to  and 
with  the  State  of  New  York,  that  whenever  in  the  improvranent 
of  the  River  road  in  the  village  of  LaSalle  (State  route  No.  30), 
the  State  Highway  Commiesion  shall  construct  a  highway  or 
bypass  coonecting  the  portions  of  the  River  road  in  said  village 
south  of  the  track  of  the  New  York  Central  Railriwd  Company 
between  Military  Road  and  Main  street  in  said  village,  then  and 
in  that  event  said  Frontier  Electric  Railway  Company  and  said 
International  Railway  Company  will  jointly  contribute  and  pay 
twelve  thousand  dollars  ($12,000)  toward  the  coat  and  expaise 
of  such  highway  and  bypass  at  such  time  or  times  as  they  may  be 
called  upon  to  pay  said  amount  during  or  upon  completion  of 
such  work,  by  the  officer,  board,  or  commission  in  charge  thereof, 
but  said  International  Railway  Company  and  said  Frontier  Elec- 
tric Railway  Company  shall  not  be  further  obligated  in  respect 
of  the  work  of  constructing  said  bypass." 

3.  That  this  order  is  granted  upon  the  condition  that  the 
Frontier  Electric  Railway  Company,  its  successors  and  assigns, 
will  do,  carry  out,  fulfill,  and  perform  all  of  the  conditions  set 
forth  in  the  permissions  granted  by  the  city  of  Buffalo  to  said 
company  to  cross  any  of  the  streets  of  said  city. 

4.  That  the  order  of  this  Commission  made  on  the  17th  day 
of  October,  1916,  in  case  No.  5673,  granted  upon  petition  of 
Frontier  Electric  Railway  Company  as  to  its  railway  proposed  to 
be  constructed  in  and  between  Buffalo  and  Niagara  Falls  crossing 
certain  streets  and  highways  .ind  creeks,  also  as  to  certain  fran- 
chises, is  hereby  ratified  and  confirmed,  and  shall  remain  in  full 
force  and  effect  except  as  said  order  is  amended,  changed,  or  sup 
plemented  by  the  terms  of  this  order. 

5.  That  the  Frontier  Electric  Railway  Company  shall  within 
twenty  days  after  the  service  upon  it  of  a  copy  of  this  order  notifj' 
the  Commission  whether  the  terms  of  this  order  are  accepted  and 
will  be  obeyed. 

6.  That  the  order  of  March  20,  1917,  suspending  the  order  r^ 
.  October  17,  1916,  is  hereby  vacated  and  annulled. 
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In  the  Matter  of  the  Application  for  Revocation  of  Certificate 
Heretofore  Issued  to  the  Fboittier  Electeic  Railway 
CoMPAHT  that  Public  Convenience  and  a  Necessity  Required 
the  Construction  of  its  Railroad 

Case  No.  6915 

(Pablio  Service  CmimiBsioii,  Second  Diatrict,  Hareb  19,  1S18) 

Application  for  revocatioti  of  a  eertiflcate  of  convenience  and  necewitr 
granted  to  the  Frontier  Electric  SaUway  Company  by  the  Board  of 
Railroad  Coninilaiionen,  on  tbe  Kronnd  of  btcbM. 

The  Erie  Hailroad  Company  od  February  6,  IBIT,  filed  a  petition 
aeking  the  CommiHalon  to  revoke  the  certificate  of  convenience  and 
neceaeity  panted  to  the  Frontier  Electric  Railway  Company  by  tlie  old 
Board  of  Railrorid  CommiBa loners  on  the  14th  day  of  November,  1906. 
Answer  was  duly  made  to  the  petition  by  the  electric  railway  com- 
pany and  tbe  matter  was  several  times  adjourned.  On  May  21,  ISIT, 
the  New  York  Central  Railroad  asked  to  be  heard  in  favor  of  revoking 
the  certificate  theretofore  issued  to  the  Frontier  Electric  Railway  Com- 
pany and  was  permitted  to  become  a  party.  Upon  the  testimony 
adduced,  Jield  that  the  time*  within  which  the  Frontier  Electric  Rail- 
way Company  was  required  by  law  to  begin  construction  of  its  road 
and  to  complete  the  same  had  several  times  been  extended  by  statute 
and  that  said  perioda  of  time  had  not  expired  and  that  the  certificate 
of  1006  was  properly  and  lawfully  granted.  The  applications  of  tbe 
petitioning  railroads  for  the  revocation  of  the  certificate  were  doiied 
and  the  case  ordered  closed  on  the  Ixioks  of  the  Commisaion. 

By  the  CoMMisaios, —  The  Erie  Railroad  Company  having 
heretofore  and  on  the  6th  day  of  February,  1917,  filed  its  petition 
asking  this  Commission,  pursuant  to  section  10  of  the  Railroad 
J-aw,  to  revoke  the  certificate  of  convenience  and  necessity  granted 
(o  the  Frontier  Electric  Railway  Company  by  the  Board  of 
Railroad  Commiasionere  mi  the  14th  day  of  November,  1906, 
(itider  section  59  of  the  Railroad  Law  as  then  in  force,  and  the 
Frontier  Electric  Railway  Company  having  at  a  later  date  made 
nnswer  to  the  petition  of  tbe  Erie  Railroad  Company  and  the 
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application  having  come  on  to  be  heard  by  this  CommiBsion  on 
the  13th  day  of  March,  1917,  at  the  city  of  Buffalo,  N.  Y.,  at 
which  time  the  Erie  Bailroad  Company  appeared  1:^  Messrs, 
H.  A.  Taylor  and  S.  F.  Carr,  its  attomqrs;  the  Frontier  Electric 
Railway  Company  by  Messrs.  Cohn  and  Baumhofer,  its  attorneys; 
the  Delaware,  Lackawanna  and  Western  Railroad  Company  by 
Louis  L,  Babcock,  Esq.,  its  attorney;  the  Pennsylvania  Railroad 
Company  by  Frank  Rumaey,  Esq.,  its  attorney,  and  l^  J.  G. 
Rodgers,  Esq.,  its  superintendent ;  Bertron,  Griscom  &  Company 
by  E,  G.  Connette,  Esq.;  the  city  of  Tonawanda  by  Seward  H. 
Millener,  Esq.,  city  attorney;  the  city  of  Niagara  Falls  by  H.  A, 
Constantine,  Esq.,  deputy  corporation  counsel;  the  Chamber  of 
Commerce  of  the  Tonawandas  by  Dow  Vroman,  Esq. ;  the  Board 
of  Trade  of  Niagara  Falls  by  George  M.  Tuttle,  Esq. ;  the  city  of 
North  Tonawanda  by  James  B,  Linds^,  Esq.,  city  attorn^'; 
the  village  of  LaSalle  by  Fred  Brooks,  Esq.,  its  president,  and 
the  city  of  Buffalo,  N.  Y.,  by  J.  J.  Hurley,  Esq.,  assistant  cor- 
poration counsel ;  and  the  case  having  been  adjourned  from  time 
to  time  and  evidence  both  in  fftvor  of  and  against  the  prayer  of 
the  petition  having  been  presented  and  during  a  portion  of  said 
hearings  the  State  Department  of  Hi^ways  having  been  repre- 
sented by  F.  A.  Hermans,  Esq.,  bridge  engineer,  and 

The  New  York  Central  Railroad  Company  having  thereafter 
and  on  the  2Ist  day  of  May,  1917,  61ed  a  petition  asking  that  it 
might  be  heard  on  the  question  of  revoking  the  certificate  thereto- 
fore issued  to  the  Frontier  Electric  Railway  Company,  and  the 
Frontier  Electric  Railway  Company  having  joined  issue  by  filing 
a  petition  on  the  21at  day  of  May,  1917,  asking  that  the  New 
York  Central  Railroad  Company  be  not  heard  on  the  ground  of 
laches  on  the  part  of  the  latter  named  company,  and  the  objection 
of  the  Frontier  Electric  Railway  Company  having  been  overruled 
and  said  company  having  thereafter  filed  its  answer,  verified  the 
2d  day  of  June,  1917,  and  a  hearing  having  been  had  upon  the 
petition  of  the  New  York  Central  Railroad  Company  and  the 
answer  thereto  in  the  city  of  Albany  on  the  6th  day  of  June, 
1917,  at  which  time  the  New  York  Central  Railroad  Company 
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waa  represented  ly  Maurice  C.  Spratt,  Esq.,  ita  attorney,  and 
J).  B.  Fleming,  Esq.,  superintendent ;  the  Frontier  Electric  Rail- 
way Company  by  Messrs.  Cohn  and  Bogue;  the  Pennsylvania 
Railroad  Company  by  Messrs.  Rumsqr  and  Adams;  the  Eric 
Railroad  Company  by  H.  A.  Taylor,  Esq. ;  the  Delaware,  Lacka- 
wanna and  Western  Railroad  Company  by  Douglas  Swift,  E»q. ; 
the  Chamber  of  Commerce  of  Tonawanda  by  Dow  Vroman,  Esq., 
and  the  State  Department  of  Highways  by  Joseph  Donnelly, 
assistant  engineer ;  and  after  evidence  had  been  taken  the  hearing 
having  been  adjourned  until  June  18,  1917,  at  which  time  further 
evidence  was  received,  and  it  appearing  that  the  times  within 
which  the  Frontier  Electric  Railway  Company  was  required  by 
law  to  begin  construction  of  its  road  and  to  complete  the  same 
had  several  times  been  extended  by  statute  and  that  said  periods 
of  time  had  not  and  have  not  at  the  time  of  the  granting  of  this 
order  expired  and  it  further  appearing  that  the  certificnte  of  con- 
venience and  necessity  granted  to  the  Frontier  Electric  Raihvny 
Company  by  the  Board  of  Railroad  Commiaaionera  on  the  14th 
day  of  November,  1906,  was  properly  and  lawfully  granted,  it  ia 
Ordered,  That  the  applications  of  the  Erie  Railroad  Company 
and  of  the  New  York  Central  Railroad  Company  to  revoke  the 
certificate  of  convenience  and  necessity  granted  to  the  Frontier 
Electric  Railway  Company  by  the  Board  of  Railroad  Commis- 
aioners  on  the  14th  day  of  November,  1906,  he  and  the  same  and 
each  of  them  is  hereby  denied  and  this  case  is  hereby  closed  on 
the  books  of  the  Commiasioo. 
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In  the  Matter  of  the  Alteration  of  Hi^way  Grade  Crossings  of  the 
Intesnatiowai,  Railway  at  Payne  Avenue,  Linwood  Avenue, 
Fredericka  Street,  East  Felton  Street,  Jackson  AvMme,  Stenzd 
Street,  Ward  Road,  and  Any  and  All  Other  AUe^  Streets  or 
Roads  Betweai  Payne  Avenue  and  Witmer  Road,  in  the  Ci^ 
of  North  Tonawanda 

Case  No.  6330 

(Public  Service  Cmnniiwion,  Second  Diatrict,  Jbrch  19,  lOlS) 

Grade  croBsinsH  of  the  Intematioiul  Railway  at  certain  stieets  or  roada  in 
tba  dty  of  Nortli  Tonawanda. 

After  examination  of  tbe  mapa  and  profile*  filed,  and  upon  hearing 
the  testimony  adduced,  the  Commiaaion  finally  determined  that  the 
grade  croeBinge  of  all  existing  streeta  north  of  Wheatfield  street  to  the 
Witmer  road,  but  not  including  the  tatter,  in  the  city  of  North  Tona- 
wanda, shall  be  changed  from  grade.  The  specific  manner  in  wbidi 
these  crossings  are  to  be  made  ia  shown  in  the  order  in  detail. 

Bv"  THK  CoHMTSsioN. —  In  the  order  of  this  Commission  duly 
made  and  entered  cm  the  13th  day  of  January,  191€,  in  the 
matter  of  the  petition  of  the  International  Railway  Company  as 
to  the  manner  in  which  a  double  track  extension  of  its  electric 
railroad  between  the  cities  of  Buffalo  and  Niagara  Falls  shall 
cross  certain  streets  and  highways,  etc.,  it  is,  among  other  things, 
determined  that  in  the  city  of  North  Tonawanda  said  Inter- 
national railway  shall  cross  at  grade  the  following  streets:  Payne 
avenue,  Linwood  avenue,  Fredericka  street,  East  Felton  street, 
Jackson  avenue,  Stenzel  street.  Word  road,  Witmer  road,  and 
any  other  allied  streets  north  of  Wheatfield  street  to  the  city 
line,  including  Sixteenth  street,  Seventeenth  street,  Eighteenth 
street,  and  Nineteenth  street.  It  is  further  determined  (para- 
graph "  c  "  of  said  order  of  January  13,  1916)  "  That  if  at  any 
time  after  the  date  of  this  order  proceedings  shall  he  instituted 
in  the  manner  provided  by  law  for  the  change  or  alteration  of 


by  Google 


Altskatioh  op  Hiohwat  Grade  Cbosshtoh 

453 

[Vol.  16] 

any  of  the  croeeiugs  made  at  grade  hj  the  petitifmer  herein  or  its 
successors,  then  and  in  that  event  the  petitioner  and  its  successors 
shall  he  bound  by  the  provisions  of  the  laws  of  the  State  of  New 
York  relative  to  the  change  or  alteration  of  grade  crossings,  and 
shall  pay  the  same  proportion  of  the  cost  of  the  work  as  would  be 
paid  by  a  steam  surface  railroad  under  like  conditions,  and  shnll 
not  claim  in  any  such  proceedings  any  exemption  from  the  obli- 
gations which  it  or  they  may  be  required  to  assume  under  the 
provisions  of  this  order;  nor  shall  any  claim  be  made  by  the 
petitioner  or  its  successors  in  any  of  the  proceedings  contemplated 
in  this  paragraph  that  it  or  they  are  exempt  from  the  provisions 
of  this  order  relative  to  grade  crossings  because  of  the  fact  that 
it  is  a  street  surface  railroad,  it  being  the  intent  hereof  that  pro- 
ceedings to  alter  or  change  any  of  the  crossings  referred  to  may 
be  made  in  accordance  with  the  statutes  relating  to  the  altering  or 
chan^ng  of  similar  crossings  involving  a  steam  surface  railroad, 
and  that  the  petitioner  and  its  successors  shall  be  bound  by  such 
proceedings  in  all  respects." 

By  virtue  of  the  foregoing  provision  of  the  order  last  above 
mentioned,  the  Commission,  on  January  22,  1918,  ordered  that 
the  International  Railway  Company,  the  city  of  North  Tona- 
wanda,  and  all  persons  interested  show  cause  why  it  (the  Com- 
mission) should  not  proceed  to  alter  all  and  each  of  said  grade 
crossings  between  Wheatfield  street  and  Witmer  road,  including 
the  crossings  heretofore  mentioned  at  Payne  avenue,  Linwood 
avenue,  Fredericka  street,  East  Felton  street,  Jackson  street, 
Stenzel  street,  Ward  road,  and  any  and  all  other  streets  and 
alleged  streets  in  the  city  of  North  Tonawanda. 

Upon  this  order  a  hearing  was  held  in  the  city  of  Buffalo  on 
February  7,  1918,  Messrs.  E.  G.  Connette,  Morris  Cohn,  jr., 
H.  C.  Biexinger,  and  M.  M.  Oille  appearing  for  the  International 
Railway  Company;  James  P.  Lindsay  and  C.  L.  Oelkers  for  the 
city  of  North  Tonawanda;  E.  P.  Lovejoy,  F.  C.  Butler,  A.  M. 
Everhart,  and  B.  A.  Lewis  for  the  Chamber  of  Commerce  of  the 
Tonawandas;  and  several  interested  property  owners  either  by 
counsd  or  in  person;  at  which  time  due  proof  of  publication  of 
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the  notice  of  the  hearing  and  of  personal  service  of  such  notice 
upon  all  of  the  interested  property  owners  was  filed. 

At  this  bearing  a  map  was  submitted  in  evidence  and  marked 
"  Kespondent's  Ex.  No.  1,"  aaid  map,  which  is  untitled  and 
undated,  being  now  on  file  with  this  Commission.  Upon  it  is 
shown  the  profile  of  the  railroad  as  it  atiats  at  the  present  time, 
and  a  revised  profile  bearing  the  following  description:  Scan- 
ning at  station  375  plua  80.55,  at  a  point  about  3,020  feet  south 
of  Payne  avenue,  and  continuing  thence  level  a  distance  of  about 
2,070  feet;  thence  ascending  toward  the  north  at  the  rate  of  two- 
tenths  per  cent  a  distance  of  about  750  feet ;  thence  level  a  distance 
of  about  350  feet;  thence  continuing  to  ascend  toward  the  north 
at  the  rate  of  O.0465  per  cent  a  distance  of  about  2,150  feet; 
thence  level  about  1,850  feet;  thence  descending  at  the  rate  of 
0.7  per  cent  a  distance  of  abont  1,571  feet;  thence  descending  at 
the  rate  of  0.5  per  cent  a  distance  of  800  feet ;  thence  descending 
about  35?  feet  on  a  0.7  per  cent  grade  to  join  the  surface  of  the 
tracks  as  they  exist  at  the  present  time  a  short  distance  south  of 
the  Witmer  road  crossing.  The  profile  thus  described  will  carry 
the  grade  of  the  railroad  over  the  grade  of  Payne  avenue.  Lin- 
wood  avenue,  Fredericka  street,  Jackson  avenue,  East  Felton 
street,  Stenzel  street,  and  Ward  road,  at  such  elevation  as  to  pro- 
vide at  least  13  feet  clear  headroom  from  the  surface  of  the 
street  to  the  lowest  portions  of  the  bridge  structures  over  these 
streets ;  and  similarly,  a  headroom  of  13  feet  over  any  other 
streets  or  alleged  streets  crossing  between  Wheatfield  street  and 
Ward  road,  providing  such  streets  are  constructed  upon  or 
approximately  upon  the  surface  of  the  surrounding  country  as  it 
exists  at  the  present  time. 

The  City  of  North  Tonawanda  aJso  desired  that  structures 
should  be  provided  over  Fifteenth  avenue,  Sixteenth  avenue, 
Seventeenth  avenue.  Eighteenth  avenue,  and  Nineteenth  avenue 
(herein  previously  referred  to  as  streets),  these  avenues  being  not 
now  open  nor  in  use  by  the  public.  Upon  objection  by  the  rail- 
way company,  the  city  of  North  Tonawanda,  as  shown  by  reso- 


by  Google 


Al,TEBATIOR    OF   HlOHWAT   GOADE    CbOSSINOS  455 

Publio  S«rTic«  CoauniMioQ,  Bwond  Distrtct  [Vol.  151 

Intiott  duly  adopted  hj  its  common  cotucil  at  a  meeting  held  on 
February  21,  1918,  a  certified  copy  of  said  resolution  being  on 
file  with  this  Commission,  finally  requested  this  Commission  "  to 
reserve  the  matter  of  the  crossings  at  Fourteenth,  Hfteenth, 
Sixteenth,  Seyenteenth,  Sighteentli,  and  Nineteenth  avenues  in 
this  city,  until  such  time  ae  the  Frontier  Railway  Company  begini 
construction  of  its  road,  and  that  when  sndi  construction  is  com- 
mraiced,  further  application  as  to  these  croasingB  be  made  to  the 
Public  Service  CommiBsion  and  the  method  of  such  crossings  be 
then  determined." 

After  due  consideration  the  Commission  has  finally  determined 
that  the  grade  crossings  of  all  existing  streets  north  of  Wheatfield 
street  to  the  Witmer  road,  bat  not  including  the  latter,  shall  be 
changed  from  grade ;  and  therefore  hereby 

Orders :  1.  That  the  streets  hereinafter  mentioned  in  thispara- 
grai^  shall  be  carried  under  a  revised  grade  of  the  International 
Railway,  begiiming  at  a  point  about  3,020  feet  south  of  Payne 
avenue,  and  continuing  from  said  point  northerly  substantially  as 
shown  on  blueprint  plan  "  Respondent's  Ex.  No.  1,"  hereinbefore 
referred  to ;  the  crossings  of  said  streets,  to  wit :  Payne  avenue, 
Liawood  avenue,  Fredericka  street,  Jackson  avenue,  East  Felton 
street,  Stenzel  street,  and  Word  road,  shall  be  of  the  full  widths 
of  the  respective  streets,  and  of  such  dimensions  as  to  provide  a 
clearance  of  a  minimum  of  13  feet  without  necessitating  a  revision 
or  a  substantial  revision  of  the  street  surfaces  as  th^  now  exist. 

2.  That  this  Commission  now  determines  nothing  in  respect  of 
the  crossings  at  Fourteenth  avenue.  Fifteenth  avenue,  Sixteenth 
avenue.  Seventeenth  avenue.  Eighteenth  avenue,  and  Nineteenth 
avenue;  in  accordance  with  the  request  of  the  city  of  North 
Tonawanda,  the  determination  of  the  manner  of  crossing  of  said 
avenues  to  be  reserved  pending  the  construction  of  the  Fnmtier 
Electric  Railway,  and  the  filing  of  a  petition  by  the  duly  author- 
ized authorities  of  said  city  of  Xorth  Tonawanda  or  by  the  rail- 
way company  for  a  determination  as  to  how  said  streets  and  any 
other  and  all^;ed  streets  between  Wheatfield  street  and  Witmer 
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road    shall    croaa    the    tradu    of    said    iDtemational    Bailwaj* 
Company. 

3.  That  all  bridges  herein  provided  for,  except  at  Payne  avenue, 
where  at  the  option  of  the  railroad  a  bridge  of  truss  design  may  be 
provided,  shall  be  of  plate  girder  construction  supported  by 
masonry  abutments  with  faces  located  upon  street  lines. 

4.  That  the  said  existing  crossings  at  grade  between  Wheat- 
field  street  and  Witmer  road  may  remain  at  grade  until  and  in 
the  event  of  the  construction  of  the  Frontier  Electric  Railway  (a 
railway  proposed  to  be  built  immediately  adjacimt  to  the  Inter- 
national Railway),  and  that  upon  the  construction  of  said  last 
mentioned  [Frontier]  railway  the  International  Railway  Com- 
pany shall  proceed  with  the  elimination  of  the  grade  crossings  in 
the  manner  and  under  the  terms  as  herein  provided. 

6.  That  under  section  94  of  the  Railroad  Law,  the  coat  of  the 
work  herein  ordered  and  provided  for  and  made  necessary  on  the 
part  of  the  International  Railway  Company,  including  the  cost  of 
all  lands,  rights,  or  easements  necessary  or  required,  and  of  any 
land  or  other  damages  whatsoever  which  may  arise  by  virtue 
thereof,  and  any  and  all  costs  of  construction  and  expenses  inci- 
dental thereto,  shall  be  properly  chargeable  to  the  project  and  be 
payable  and  be  paid  as  follows :  50  per  cent  by  the  International 
Railway  Company,  25  per  cent  by  the  city  of  North  Tonawanda, 
and  25  per  cent  by  the  State  of  New  York, 

6.  That  this  order  is  made  upon  the  condition  and  understand- 
ing that  the  International  Railway  Company  shaU  upon  the 
request  of  any  proper  officer,  board,  or  commission,  and  upon  the 
determination  of  the  Public  Service  Commission,  carry  out  the 
terms  of  a  certain  stipulation  dated  March  1,  1918,  and  filed  with 
thia  Commission,  made  by  aaid  International  Railway  Company 
and  the  Frontier  Electric  Railway  Company,-  which  said  stipu- 
lation is  in  the  following  words : 

"  Before  the  Public  Service  Commission  of  the  Second  District 
of  the  State  of  New  York. 

"  In  the  Matter  of  the  application  of  the  Pennsylvania  Railroad 
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C(«npany  and  the  Delaware,  Lackawanna  and  Western  Railroad 
Company  to  acquire  all  of  the  issued  and  outstanding  capital  stock 
of  Frontier  Electric  Kailway  Company,  amounting  to  twenty-five 
thouaand  dollars.    [Case  No.  5834.] 

"  Petition  of  Frontier  Electric  Railway  Company  in  the  maltrr 
of  its  railway  proposed  to  be  constructed  in  and  between  Buffalo 
and  Niagara  Falls  crossing  certain  streets  and  highways  and 
creeks;  also  as  to  certain  franchises.    [Case  No,  5673.] 

"  It  is  stipulated  and  agreed  by  the  undersigned  International 
Railway  Company  and  the  undersigned  Frontier  Electric  Railwny 
Company,  that  upon  the  issuance  of  an  order  in  above  cafo  No. 
6834,  granting  consent  of  the  Public  Service  Commission  to  the 
acquisition  by  the  Pennsylvania  Railroad  Company  and  the  Dela- 
ware, Lackawanna  and  Western  Railroad  Company  of  all  the 
issued  and  outstanding  capital  stock  of  Frontier  Electric  Railway 
Company,  and  in  consideration  thereof  and  of  the  benefits  to  be 
derived  by  the  undersigned  from  the  consummation  of  the  improve- 
ment of  the  River  road  (State  route  No.  30)  in  the  village  of 
LaSalle,  New  York,  said  International  Railway  Company  and 
Frontier  Electric  Railway  Company  will  cooperate  in  carryinp  out 
the  plan  for  the  amelioration  of  the  existing  conditions  caused 
by  railroad  crossings  at  grade  in  the  Military  Road  and  Main 
street  in  said  village  of  LaSalle,  and  for  that  purpose  do  iigroc) 
to  and  with  the  State  of  New  York,  that  whenever  in  the  improve- 
ment of  the  River  road  in  the  village  of  LaSalle  (State  route  No. 
30),  the  State  Highway  Commission  shall  construct  a  highway  nr 
bypass  connecting  the  portions  of  the  River  road  in  said  vilbj^c 
Bouth  of  the  tracks  of  the  New  York  Central  Railroad  Company 
between  Military  Road  and  Main  street  in  said  village,  then  and 
in  that  event  said  Frontier  Electric  Railway  Company  and  said 
International  Railway  Company  will  jointly  contribute  and  pav 
twelve  thousand  dollars  ($12,000)  toward  the  cost  and  expeme 
of  such  highway  and  bypass,  at  such  time  or  times  as  they  may  bo 
called  upon  to  pay  said  amount  during  or  upon  completion  of  such 
work,  hy  the  officer,  board,  or  commission  in  charge  thereof;  but 
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raid  International  Railway  Company  and  said  Frontier  Electric 
Railway  Company  shall  not  be  further  obligated  in  respect  of  the 
work  of  constructing  said  bypass. 
"  Dated  March  1,  1918. 

"  Intebnatioiiai.  Railway  Company, 
"  [beal]  By  E.  G.  Cownbttb,  PresiderU. 

"Attest:  Geo.  W.  Wilbos,  Secretary. 

"  FBOirrrBE  Electbic  Railway  Compaky, 
"  [bbai,]     By  CoHN,  Chobmahn  &  Fbabchot,  Attorneys. 
"Attest:  Saudel  Elus,  Secretary." 

1.  That  the  order  of  this  Commiasion  made  on  the  13th  day  of 
January,  1916,  in  case  No.  5342,  granted  upon  the  petition  of 
International  Railway  Company  aa  to  proposed  extension  of  its 
railroad  between  Buffalo  and  Niagara  Falls  crossing  certain  streets 
and  highways,  and  as  to  said  extension  crossing  railroads,  also  as 
to  certain  franchises,  is  hereby  ratified  and  confimied,  and  shall 
remain  in  full  force  and  effect  except  as  said  order  is  amended, 
changed,  or  supplemented  by  the  terms  of  this  order. 

8.  That  the  International  Railway  Company  shall  within 
twenty  days  after  the  service  upon  it  of  a  copy  of  this  order  notify 
the  Commission  whether  the  terms  of  this  order  are  accepted  and 
will  be  ob^ed. 
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In  the  Uatter  of  the  Petition  of  the  Fsost  Gas  Company,  under 
Section  10,  Public  Service  Commissions  Law,  for  Authority 
to  Acquire  all  of  the  Issued  Capital  Stock  of  Alden-Batavia 
Natdkal  Gas  Company,  The  Akbon  Natoeal  Gab  Company, 
The  Attica  Natueai.  Gas  Company,  Omtaeio  Gas  Company, 
North  Buffalo  Natceal  Gab  Fcbl  Company,  and  4,342 
Shares  of  the  Capital  Stock  of  Nuqaha  Light,  Heat  and 
PowEE  Company 

Case  No.  5934 

(Public  Seirice  Commiuion,  Second  Dittrict,  March  21,  ISIS) 

Aoifiiiattloii  bjr  a.  (u  compAny  of  tbe  entire  ontstandhiK  capital  stock  of 
natnial  sai  coropAnies  authorised. 

nw  Froat  Qas  Compuiy  brought  the  preaent  proceeding  under  section 
TO  of  tbe  Public  Service  CommiasionB  Law  for  the  purpose  of  securing 
the  right  to  acqnlre  all  of  the  issued  capital  stock  of  the  Alden-Batavia 
Natural  Gaa  Company  and  other  similar  corporations.  The  Commission, 
after  a  public  hearing,  sent  the  matter  to  the  division  of  capitalization, 
and  that  division  upon  investigation  filed  with  the  Commissioit  its  recom- 
mendation that  the  applicatinn  of  the  Frost  Oas  Company  be  granted 
and  that  such  company  be  allowed  to  acquire  and  hold  the  entire  out- 
atesding  issues  of  capital  etovk  of  the  several  natural  gas  companies 
covered  bj  the  application,  subject,  however,  to  the  usual  terms  and 
eondititna  in  the  order  specifically  set  forth. 

Petition  filed  February  28,  1917. 
Hearing  held  April  11,  1917. 

Reports  of  division  of  capitalization  dated  December  11,  1917, 
and  March  11,  1918. 

Bt  the  Commission. —  Now,  therefore,  upon  the  foregoing 
record,  ordered  as  follows : 

1.  That  the  Frost  Gas  Company  is  hereby  authorized  to  acquire 
nnd  bold  the  entire  outstanding  issues  of  capital  stock  of  the  fol- 
lowing corporations  at  costs  to  it  of  not  more  than  the  amounts 
shown  below: 
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P»r  vUna 
Company  outstanding  Coat 

(a)  Alden-Batavia  Natural   Gas 

Company »800,000  00     $1,092,289  69 

(b)  The  Akron  Natural  Gaa  Com- 

pany        195,400  00         486,706  35 

(c)  The  Attica  Natural  Gas  Cont 

pany 10,000  00  29,162  37 

(d)  Ontario  Gas  Company 200,000  00  431,977  17 

(e)  North  Buffalo  Natural  Gas 

Fuel  Company 10,000  00  11,282  25 


upon  the  following  terms  and  conditions: 

(a)  That  as  the  purchase  prices  allowed  herein  for  the  stocks 
of  the  various  companies  named  are  predicated  upon  the  states 
ments  of  the  assets  and  liabilities  of  those  companies  as  of 
August  31, 1917,  reported  by  the  Commission's  division  of  capital- 
ization, it  can  only  be  paid  if  the  assets  of  those  companies  exceed 
their  liabilities  upon  the  dates  of  the  acquisition  of  the  stock  by 
the  Frost  Gas  Company  by  at  least  the  same  amounts. 

(b)  That  the  Frost  Gas  Company  in  accepting  this  order  agrees 
that  it  will  not  at  any  time  carry  upon  its  books  as  an  asset  the 
capital  stocks  of  the  companies  named  in  this  order  at  hi^er 
values  than  those  then  indicated  for  them  by  correct  statem^its 
of  the  excess  of  the  assets  of  those  companies  over  their  liabilities. 

2,  That  the  Frost  Gas  Company  is  hereby  authorized  to  acquire 
and  hold  4,342  shares  each  of  the  par  value  of  $50,  aggregating 
a  par  value  of  $217,100,  of  the  outstanding  capital  stock  of  the 
Niagara  Light,  Heat  and  Power  Company,  at  a  total  cost  to  it  of 
not  more  than  $1. 

3.  That  the  Frost  Gas  Company  shall  for  each  six  months' 
period  ending  June  thirtieth  and  December  thirty-first  file  not 
more  than  thirty  days  from  the  end  of  such  period  a  verified 
report  which  shall  show: 

(a)  What  stocks  have  been  acquired  during  such  period. 

(b)  The  date  of  such  acquisition. 

(c)  From  whom  such  stocks  were  acquired. 
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(d)  The  amount  and  nature  of  the  couaideratioD  paid  for  the 
Bame, 

(e)  Any  other  terms  and  conditions  of  such  acquisition. 
Such  reports  shall  continue  to  be  filed  until  the  stocks  of  the 

corporations  named  in  this  order  shall  have  been  acquired  in 
accordance  with  the  authority,  contained  herein,  and  if  during  any- 
period  no  such  stocks  were  acquired  the  report  shall  set  forth  such 
fact. 

4.  That  the  anthority  contained  in  thia  order  to  acquire  stock 
is  upon  the  express  condition  that  the  petitioner  accepts  and 
agrees  to  comply  in  good  faith  with  the  provisions  hereof  and 
before  any  stocks  are  iasued  pursuant  hereto  and  within  thijty 
days  of  the  service  hereof  the  said  company  shall  file  with  the 
Commission  a  satisfactory  verified  stipulation  over  the  signatures 
of  its  president  and  secretory  accepting  this  order  with  all  its 
terms  and  conditions,  and  such  order  shall  be  void  and  of  no 
force  or  effect  until  such  stipulation  shall  have  been  filed  aa  last 
above  provided. 


Petition  of  Casbibbs  fob  Kelibf  from  the  Provisions  of  Sec- 
tion 36  of  the  Public  Service  Commissions  Law,  as  amended 
by  Act  Approved  June  9,  1917 

Case  No.  6072 

(Public  Serrlm  CommlBBloD,  Second  Diatrtct,  Uerch  21,  101S) 

ApvUcatlftn  of  Mew  York  Central  lines  for  leave  to  advance  rates  on  nndry 
conunodltjes  and  on  live  stock  and  fiesh  or  dieued  meats. 

The  New  York  Central  lines,  the  petitioner,  under  date  of  March  IB, 
191S,  filed  nith  the  Commiaiion  a  request  (or  authority  to  advance  trans- 
portation rates.  After  full  congiderntion  such  authorit}'  was  f^rantcd. 
The  advanced  sundry  cominoditles  rate  in  herein  given  in  order  No.  4 
and  the  determination  of  the  Commission  relative  to  increased  rates  on 
live  stock  and  fresh  or  dressed  meats  is  given  in  order  No.  6  herein. 

Thia  case  includes  an  investigation  aa  to  the  establishment  of 
advanced  rates  on  sundry  commodities,  and  also  the  establishment 
of  increased  rates  on  live  stock  and  freah  or  dressed  meata. 
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The  determination  of  the  Commission  in  respect  to  the  appli- 
cation as  to  sundry  commodities  Ib  given  in  order  No.  4,  as 
f oUowB : 

Bt  the  Commibsios. —  Upon  petition  of  the  carriers  operating 
within  the  jurisdiction  of  this  Commission  filed  March  19,  1918, 
by  the  New  York  Central  lines  (W.  S.  Kallman,  Assistant  Freight 
Traffic  Manager),  it  appearing  to  the  Commission  that  the  con- 
venience of  the  carriers,  the  public,  and  the  Commission  will  be 
better  served  by  granting  the  relief  prayed  for  in  said  petition, 
the  Interstate  Commerce  Commission  in  its  order  of  March  12, 
1918,  having  vacated  and  set  aside  as  of  March  25,  1918,  its  order 
of  suspension  as  to  interstate  rates  in  its  Investigation  and  Sus- 
pension Docket  No.  1125,  Eastern   Commodity  Case, 

It  is  ordered.  That  in  those  instances  in  which  carriers  are 
permitted  under  this  Commission's  Special  Permission  No.  6973 
of  March  20,  1918,  to  file,  on  not  less  than  one  day's  notice  to  the 
public  and  the  Commission  and  not  earlier  than  March  25,  1918, 
schedules  providing  for  the  cancellation  of  postponement  supple- 
ments heretofore  issued  under  authority  of  this  Commission's 
Special  Permission  No.  6891  dated  December  24,  1917,  and 
establish  the  increased  rates  contained  in  said  schedules  which  are 
now  under  postponement  until  June  30,  1918,  the  said  carriers, 
until  further  ordered,  be  and  they  are  hereby  authorized  to  estab- 
lish such  increased  rates  applicable  to  sundry  commodities  in 
New  York  State  traffic  without  observing  the  requirements  of 
section  36  of  the  Public  Service  Commissions  Law  as  amended 
by  act  approved  June  9,  1917, 

The  Commission  does  not  hereby  approve  any  rates  that  may  be 
filed  under  this  authority,  all  such  rates  being  subject  to  protest, 
suspension,  complaint,  investigation,  and  correction  if  considered 
to  be  in  conflict  with  any  of  the  provisions  of  the  taws  of  the 
State  of  New  York, 

The  determination  of  the  Commission  in  respect  to  the  applica- 
tion for  increased  rates  on  livestock  and  fresh  or  dressed  meatf 
ie  given  in  Order  No,  5,  as  follows: 
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By  the  CoMMissiOH. —  TTpon  petition  of  the  carriers  operating 
withia  the  jurisdiction  of  this  Commission  filed  March  19,  1918, 
by  the  New  York  Central  Lines  (W.  S.  Kallman,  Assistant 
Freight  Traffic  Manager),  it  appearing  to  the  Commission  that 
the  convenience  of  the  carriers,  the  public,  and  the  Commission 
will  be  better  served  by  granting  the  relief  prayed  for  in  said 
petition,  the  Interstate  Commerce  Commission  in  its  order  of 
March  12,  1918,  having  vacated  and  set  aside  aa  of  March  25, 
1918,  its  order  of  suspension  as  to  interstate  rates  in  its  Inves- 
tigation and  Suspension  Docket  No.  1124  —  Eastern  Live  Stock 
Fresh  Meat  Case, 

It  is  ordered,  That  in  those  instances  in  which  carriers  are  per- 
mitted under  this  Commission's  Special  Permission  No.  6974 
of  March  20,  1918,  to  file,  on  not  less  than  one  day's  notice  to  the 
public  and  the  Commission  and  not  earlier  than  March  26,  1918, 
Echcdtiles  providing  for  the  cancellation  of  postponement  supple- 
ments heretofore  issued  under  authority  of  this  Commission's 
Special  Permission  No.  6917  of  date  January  11,  1918,  and  estab- 
lish the  increased  rates  contained  in  said  schedules  which  are 
now  under  postponement  until  June  30,  1918,  the  said  carriers, 
until  further  ordered,  be  and  they  are  hereby  authorized  to  estab- 
lish such  increased  rates  applicable  to  live  stock  and  fresh  or 
dressed  meats  in  New  York  State  traffic  without  observing  the 
requirements  of  section  36  of  the  Public  Service  Commissions 
Law  as  amended  by  act  approved  June  9,  1917. 

The  Commission  does  not  hereby  approve  any  rates  that  may  be 
filed  under  this  authority,  all  such  rates  being  subject  to  protest, 
suspension,  complaint,  investigation,  and  correction  if  considered 
to  bo  in  conflict  with  any  of  the  provisiona  of  the  laws  of  the 
State  of  New  York. 
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In  the  Matter  of  the  Petition  of  the  Nohthkbn  New  York  TJtil- 
TTIE8,  Ihc,  under  Section  69,  Public  Service  Commissions 
Law,  for  Authority  to  Issue  $480,000  in  Bonds  under  an  Exist- 
ing Mortgage,  $144,000  First  Preferred  Capital  Stock,  anil 
$79,200  Common  Capital  Stock 

Case  No.  6375 

{Public  Service  C(»Droiuloii,  Se<»nd  Diatrict,  March  2S,  1918 ) 

Astboritj  fisnted  to  Noitfaein  New  York  TJtllitUi,  Inc,  to  iwue  ccrtua 
bonds  Aud  shares  of  capital  stock  under  an  eztatint  moctK'se. 

On  March  8,  1918,  the  Northern  New  York  UUIitiea,  Inc.,  filed  its 
petition  for  the  granting  of  the  sutharit;^  herein  given  and  the  matter 
WIS  referred  to  the  division  of  light,  heat  and  power,  and  that  division 
reported  thereon  on  March  9,  1918.  The  division  of  capitaliiation  also 
filed  a  report  bearing  date  of  March  12,  1018.  A  hearing  was  had  b; 
the  Commission  on  May  18,  1918,  and  on  the  facts  there  adduced  and  upon 
the  reports  of  the  two  divisions  sibove  named  the  authority  asked  for 
was  granted  by  the  Commission.  This  order  authorised  the  said  cor- 
poration to  issue  $4BO,000  face  value  of  its  five  per  cent  flfty-yesr  first 
and  refunding  mortgage  gold  bonds  under  a  certain  deed  of  trust  or 
mortgage  dated  July  1,  1913,  given  to  the  Northern  New  York  Trust 
Company  (Columbia  Trust  Company,  successor)  as  trustee,  and  supple- 
ment thereto  dated  March  11,  1915,  to  secure  an  authorised  issue  of 
bonds  of  a  total  face  value  of  $10,000,000;  also  to  issue  $192,000  par 
value  of  its  capital  stock,  $128,000  of  which  shall  be  classified  as  seven 
per  cent  cumulative  first  preferred  capital  stock  and  $64,000  as  common 
capital  stock,  the  issue  thus  authorised  to  be  sold  at  not  less  than  par 
value.  The  purposes  for  which  the  said  bonds  are  to  be  issued  are  spe- 
cifically set  forth  in  the  order,  which  ia  granted  with  the  usuftl 
restrictions. 

Petition  filed  March  6,  1918. 

Report  of  division  of  light,  heat  and  power  dated  March  9, 1918. 

Report  of  division  of  capitalization  dated  March  12,  1918. 

Hearing  held  March  18,  1918. 

Order  entered  March  19,  1918. 

Report  of  division  of  capitalization  dated  March  27,  1918. 
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By  thb  Commission. —  Now,  therefore,  upon  the  foregoing 
lecord,  ordered  as  f oUowa : 

1.  That  the  Northern  New  York  Utilitiea,  Inc.,  ia  hereby 
authorized  to  issue  $i80,000  face  value  of  its  5  per  cent  fifty-year 
first  and  refunding  mortgage  gold  honda  under  a  certain  inden- 
ture, deed  of  trust  or  mortgage  dated  July  1,  1913,  given  to  the 
Northern  New  York  Trust  Company  (Columbia  Trust  Company, 
BUcceasor),  as  tmatec,  and  supplement  thereto  dated  March  11, 
1915,  to  secnie  an  authorized  ieaue  of  bonds  of  a  total  face  value 
of  $10,000,000. 

2.  That  the  Northern  New  York  Utilitiea,  Inc.,  is  hereby 
authorized  to  issue  $192,000  par  value  of  ita  capital  stock, 
$128,000  of  which  shall  bo  classified  as  7  per  cent  cumulative 
first  preferred  capital  stock  and  $64,000  as  common  capital  stock, 
which  may  be  sold  at  a  price  not  lesa  than  the  par  value  thereof 
to  realize  net  proceeds  of  at  least  $192,000. 

3.  That  aaid  bonds  of  the  total  face  value  of  $480,000  may  be 
Bold  for  not  less  than  85  per  cent  of  their  face  value  to  realize 
net  proceeds  of  at  leaat  $408,000. 

4.  That  the  proceeds  of  said  aecuiities  so  authorized,  which 
shall  not  be  less  than  $600,000,  shall  be  used  solely  and  exclusively 
for  the  following  purposes. 

(a)  To  build  a  new  dam,  canal  and  power  house, 
and  install  the  necessary  equipment  therein  to  pro- 
duce 5,000  horse  power  (with  provision  for  the  instal- 
lation of  equipment  for  2,500  horse  power  more,  mak- 
ing a  total  of  7,500  horse  power  at  its  plant  at 

Black  River,  N.  Y $500,000 

(b)  To  install  one  1,800  horse  power  wheel  with 
generator,  switchboard  apparatus,  transformers,  pen- 
stock, headgates  and  racks,  and  appurtenances  at  its 

plant  at  Effley  Falls  on  the  Beaver  river 100,000 


$600,000 


in  so  far  as  the  same  may  be  applicable,  provided: 

(1)    That  the  proceeds  of  such  securities  shall  be  applied 
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toward  the  costa  of  the  above  only  in  eo  far  as  Buch  coetB  effect 
real  incieases  in  the  fixed  capital  of  the  petitioner  a£  defined  bj 
the  uniform  eyatem  of  account*  for  dectrical  corporations  adopted 
by  this  Commission. 

(2)  That  there  shall  be  no  chargea  to  fixed  capital  on  account 
of  engineering  services  in  connection  with  auch  construction  unless 
such  engineering  services  shall  have  been  rendered  either  by  other 
than  the  regular  officers  and  employees  of  the  corporation,  or, 
in  a  proper  case,  where  such  services  may  have  been  rendered  by 
certain  of  such  officers  or  employees  under  an  express  assignmenl 
to  snch  construction  or  improvement  worL 

(3)  That  if  there  shall  be  required  for  the  aforesaid  purposes, 
subject  to  the  limitations  herein  contained,  a  sum  less  than  the 
total  amount  of  proceeds  realized  from  the  sale  of  stocks  and 
bonds  herein  authorized  to  be  issued,  the  rranainder  of  such  pro- 
ceeds shall  not  be  used  for  any  other  purpose  without  the  further 
order  of  this  Commission. 

(4)  That  the  estimated  costs  contained  herein  are  not  intended 
to  be  and  must  not  be  construed  by  the  petitioner  as  having  been 
determined  upon  by  the  Commission  as  the  actual  costs  of  the 
property  and  work  to  be  acquired  and  done  and  thus  properly 
chargeable  to  fixed  capital,  but  are  intended  and  shall  be  con- 
strued only  to  be  a  present  estimate  of  the  probable  costs  of  such 
property  and  work,  the  actual  costa  of  which  must  be  actual 
expenditures  made  as  defined  by  the  Commission's  uniform  sys- 
tem of  accounts  for  electrical  corporations. 

5.  That  none  of  the  said  bonds  herein  authorized  shall  be 
hypothecated  or  pledged  as  collateral  by  the  Northern  New  York 
Utilities,  Inc.,  unless  any  such  pledge  or  hypothecation  shall  have 
been  expressly  approved  and  authorized  hy  this  Commission. 

6.  That  the  Northern  New  York  Utilities,  Inc.,  shall  for  each 
six  months'  period  ending  June  thirtieth  and  December  thirty- 
first  file  not  more  than  thirty  days  from  the  end  of  auch  period  a 
verified  report  which  shall  show: 

(a)  What  securities  l^ave  been  sold  during  such  period. 

(b)  The  dates  of  such  sales. 
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(c)  To  whom  Buch  securities  were  sold. 

(d)  What  proceeds  were  realized  from  such  sale. 

(e)  Any  other  terma  and  conditions  of  such  sale. 

(f)  In  detail  the  amount  eipeuded  during  euch  period  of  the 
proceeds  of  the  securities  herein  authorized  for  each  of  the  pur 
poses  specified  herein,  and  the  account  or  accounts  under  th4 
uniform  system  of  accounts  for  electrical  and  gas  corporatiova 
to  which  the  expenditures  for  such  purposes  have  been  charge*!, 
giving  all  details  of  any  credits  to  fixed  capital  in  connection  with 
such  expenditures. 

(g)  A  summary  of  the  expenditures  for  each  of  such  purposes 
during  the  period  covered  by  the  report. 

(h)  A  summary  by  the  prescribed  accounts  showing  the  exp«id- 
itnres  during  such  period. 

In  reporting  under  BuMivisions  (g)  and  (h)  of  this  clause 
there  shall  be  further  shown  the  expenditures  of  the  proceeds  of 
the  securities  herein  authorized  to  the  beginning  of  the  period 
reported  upon  and  a  total  showing  such  expenditures  to  the  end 
of  the  period,  together  with  a  statement  of  the  balances  in  the 
fixed  capital  accounts  as  of  the  beginning  and  ending  of  such 
period. 

Such  reports  shall  continue  to  be  filed  until  all  of  said  securities 
shall  have  been  sold  or  disposed  of  and  the  proceeds  expended 
in  accordance  with  the  authority  contained  herein,  and,  if  during 
any  period  no  securities  were  sold  or  disposed  of  or  proceeds 
expended,  the  report  shall  set  forth  such  fact. 

7.  That  as  bonds  herein  authorized  to  be  issued  are  sold  the 
petitioner  shall  charge  to  an  account  to  be  called  "  suspense  to  be 
amortized  "  an  amount  equal  to  one-third  of  the  discount  incurred 
thereupon  and  shall  thereafter  amortize  the  amount  so  charged 
by  crediting  that  account  and  charging  "  other  contractual  deduc- 
tiona  from  income"  in  equal  annual  installments  during  the  ten 
years  commencing  January  1,  1018,  provided  that  the  said  eom- 
jrany  may  amortize  the  said  sum  more  rapidly  than  herein  pro- 
vided if  it  so  desires, 

8.  That  the  authority  contained  in  this  order  to  issue  seciiritiea 
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is  upon  Uie  express  conditioD  that  the  petitioner  accepts  and  agrees 
to  comply  in  good  faith  with  the  piDviflions  hereof  and  heiore 
any  seciirities  are  issued  pursuant  hereto  and  within  thirty  days 
of  the  service  hereof,  the  said  company  shall  file  with  the  Com- 
mission a  satisfactory  verified  stipulation  over  the  signatures  of 
its  president  and  secretary  accepting  this  order  with  all  its  terms 
and  conditions,  and  such  order  shall  be  void  and  of  no  force  or 
effect  until  such  stipulation  shall  have  been  filed  aa  last  above 
provided. 

Finally,  it  is  determined  and  stated,  that  in  the  opinion  of  tlie 
Commission  the  money  to  be  procured  by  the  issue  of  said  securi- 
ties herein  authorized  is  reasonably  required  for  the  purposes 
specified  in  this  order  and  that  such  purposes  are  not  in  whole 
or  in  part  reasonably  chargeable  to  operating  expenses  or  to 
income. 
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In  the  Matter  of  the  Appeal  of  Arthur  F.  Rilbt  from  the 
Refusal  of  District  No.  8,  Town  of  Hempstead,  Nassau  Comity, 
to  Provide  Academic  Instruction  for  its  Pupils 

Case  No.  413 

(Decided  Juiuaiy  11,  IfllS) 

HecMilty  foi  tlw  nudntenaiic*  of  academic  instnietiaii  la  a  ichool  diatrict 
of  ample  luonnxa. 

District  No.  6,  town  ol  Hempstead,  Naanu  count;,  haa  an  a«K«aed 
valuation  of  {1,163,700.-  It  emplo;red  in  lOlT  (ourt««n  teacb««  and  had 
673  pupils  in  its  school.  Neverthelesa  it  maintained  no  academic 
department.  Tbe  ^pellant  rmideH  in  the  district  and  has  a  son  who  at 
the  age  of  fifteen  years  has  completed  the  school  work  of  the  grades 
maintained  in  the  district.  The  appellant  has  requested  that  academic 
inatniction  be  provided  bj  the  district  but  this  request  has  been  refused. 
It  is  from  this  refusal  that  the  ajqieal  herein  is  brought  Beld,  that  tha 
resources  of  the  district  are  ample  to  justify  some  proviaion  for  academic 
instruction.  Order  as  to  the  course  to  be  taken  by  the  board  of  education. 
Appeal  sustained. 

FiHLST,  Commissioner. —  The  appellant  resides  in  district 
No.  8,  town  of  Hempstead,  Nassaa  county.  His  son  is  fifteen 
years  of  age  and  has  completed  the  school  vrork  of  the  grades  main- 
tained in  the  district  He  has  requested  that  academic  instruc- 
tion be  provided  at  the  expense  of  the  district.  This  request  has 
been  refused. 

This  district  has  an  assessed  valuation  of  $1,163,700.  Four- 
teen teachers  were  employed  last  year  and  573  pupils  were  t^ 
istered.  No  academic  department  is  maintained.  The  resources 
of  the  district  are  ample  to  justify  some  provision  for  the  instnu^ 
tion  of  pupils  in  academic  subjects.  A  similar  question  was 
before  me  for  decision  in  the  matter  of  the  appeal  of  Dedek  from 
the  refusal  of  district  No.  4,  Hempstead,  to  provide  academic 
instruction  for  its  pupils.     It  was  held  that :  "  The  Department 


by  Google 


State  Dbpabtment  Eepokts 
Education  DepKrtnieiit 


eaiinot  overlook  the  inadequacy  of  tbe  provieiooB  now  made  for 
the  instruction  of  the  children  of  the  district  who  have  completed 
all  of  the  courses  which  ate  prescribed  b;  its  board  of  education. 
It  will  be  the  duty  of  the  board  immediately  to  take  such  action 
as  may  be  necessaiy,  either  by  making  some  suitable  provisions, 
through  the  schools  of  neighboring  districts,  for  the  instruction  of 
such  pupils  who  desire  or  are  required  by  law  to  attend,  or  by 
the  employment  of  additional  teachers  and  the  extension  of  exist- 
ing school  facilities  within  the  district  bo  as  to  provide  appropriate 
instruction  in  academic  subjects  for  the  advanced  pupils  of  the 
district." 

The  doctrine  declared  in  the  case  cited  is  applicable  to  this  case 
and  must  control  its  determination. 

The  appeal  is  therefore  sustained. 

It  is  hereby  ordered  that  the  board  of  education  of  district 
No.  8,  town  of  Hempstead,  Nassau  county,  be  and  it  hereby  is 
directed  to  either  provide  for  the  giving  of  instruction  in  subjects 
in  advance  of  the  elementary  grades  in  the  public  school  of  the 
district  by  the  employment  of  additional  teachers  and  the  exten- 
sion of  existing  school  facilities,  or  to  contract  immediately 
with  the  school  authorities  of  other  districta  for  the  payment  of 
the  cost  of  instruction  of  pupils  of  the  district  who  desire  or  who 
are  required  to  attend  upon  instruction  in  advance  of  the  ele- 
mentary grades ;  and  that  such  board  be  and  it  hereby  is  directed 
to  raise  by  tax  levy,  as  provided  by  law,  such  amounts  as  may  be 
required  to  pay  the  cost  of  such  instruction. 
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In  the  Matter  of  the  Appeal  from  the  Action  ob-  the  Dibtbict 
Mbbtinq  in  Distbict  No.  12,  Town  of  Debb  Park,  Obanqb 
CoDNTT,  Relative  to  Transportation  of  Pupils  and  Payment  of 
Tuition 

Case  No.  414 

(Decided  Jumnrj'  14,  1918} 


Difltrict  No.  12,  towo  of  Deer  Pork,  Orai^e  oounty,  at  a  meeting  held 
Uay  8,  1917,  refused  to  provide  cooTeyancei  for  the  pupiU  residing  in  » 
certain  portion  ol  tlie  diEtrict,  or  to  pay  for  the  tuition  and  traniporta- 
tion  of  tike  acadonic  pupils  of  the  district.  The  appellant  is  a  residpnt 
and  taxpayer  of  the  diatrict  and  appeals  from  this  action.  Eeld,  that 
the  relief  sou^t  by  the  ai^llant  can  only  be  obtained  by  application 
to  the  town  Ixiard  of  education.  He  should  apply  to  that  board  and  it 
■ggrieTed  by  Its  decision  may  then  appeal  to  the  Commissioner.    Appeal 


FiwLBT,  Commissioner. —  The  appellant,  Chaunc^  I.  Gnmaer, 
ia  a  resident  and  taxpayer  of  district  No.  12,  town  of  Deer  Park, 
Orange  county.  He  appeals  from  the  action  of  the  annual  school 
meeting  held  in  such  district  on  May  8,  1&17,  in  refusing  to  pro- 
vide conveyance  for  the  pupils  residing  in  a  certain  portion  of 
the  district  for  the  period  of  the  school  year  and  in  refusing  to 
pay  the  tuition  and  transportation  of  the  academic  pupils  of  such 
district  The  petition  and  supporting  affidavits  were  served  on 
the  trustee  of  the  district  on  May  22,  1917.  No  answer  has  been 
interposed  and  it  does  not  appear  that  the  matters  allied  in  the 
petition  have  ever  been  brought  to  the  attention  of  the  board  of 
education  of  the  town  of  Deer  Park. 

Under  the  provisions  of  the  Township  School  Law  (Laws  of 
1917,  chap.  338)  the  office  of  the  district  trustee  was  abolished 
and  the  respondent's  office  became  vacant  on  August  1,  1917. 
The  town  board  of  education  having  jurisdiction  over  this  district 
has  ample  power  under  the  provisions  of  the  present  law  to  which 
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reference  is  above  made  to  provide  transportatioD  for  school  chil- 
dren when  necessary  under  regulations  to  be  prescribed  by  it 
The  duty  also  devolves  upon  such  board  to  provide  academic 
instruction  for  the  resident  pupils  of  academic  grade.  Applica- 
tion may  now  be  made  by  the  appellant  to  the  board  of  education 
of  such  township  for  the  relief  sought,  and  an  appeal  will  lie  in 
the  event  of  the  refusal  of  such  board  to  afford  adequate  school 
facilities  for  the  children. 

Because  of  the  change  in  the  school  administration  effected  by 
the  Township  School  Law,  an  appeal  from  the  action  of  the  annual 
district  meeting  cannot  now  furnish  the  basis  for  a  determination 
of  the  rights  of  the  parties.  The  relief'  sought  by  the  appellant 
upon  the  appeal  may  not  be  obtained  without  a  presentation  of 
the  matters  to  the  town  board  of  education.  The  appellant  should 
apply  to  such  board  for  the  relief  sought,  and  if  he  derans  himself 
aggrieved  by  the  action  of  such  board  he  may  then  bring  his  appeal 
to  the  Commissioner  of  Education. 


The  appeal  is  dismissed. 


In  the  Matter  of  the  Appeal  from  the  Action  of  a  Joint  Meeting 
of  School  Districts  Nos.  9  and  17  in  School  Unit  No.  2,  Town 
of  Eaton,  Madison  County,  Held  September  7,  1917 

Case  No.  416 

(Decided  March  12,  1918) 

To  effect  a  consolidation  of  dtitiicti  a  majority  of  the  qualified  voteiB  of  eacb 
district  soDfht  to  be  consolidated  mnat  vote  tn  the  affimatiTe. 

EdEOQ  A.  Fuller,  district  euperintendent  of  schools  of  the  third  nptT- 
Tlsory  district  of  Madison  county,  on  August  IT,  1917i  issued  nn  orfff 
con8olidB.ting  school  districts  Nob.  9  end  17  in  the  town  of  Eaton,  Hadi- 
SOD  county.  The  ord^r  was  issued  under  the  Township  School  Lav,  u 
added  by  chapter  328  of  the  Laws  of  1B17,  amending  section  330  of  f** 
Education  Law.  To  determine  the  consolidation  two  meetings  of  the  qu«Ji- 
fled  electors  of  the  two  districts  were  held.  At  the  second  meeting  tli« 
qualified  electors  from  district  No.   17   vot«d  in  favor  of  consolidstioo. 
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The  Tota  in  diatrict  No.  S  was  a.  tie.  It  appears  that  ten  of  thoBe  who 
Tot«d  in  favor  of  the  cDRtolidation  were  not  qualified  electors  and  could 
not  legal!;  partidpal«  in  the  meeting.  Held,  that  the  couaolidatiou  of 
the  district  did  not  reodre  the  approval  of  the  majority  of  the  qualified 
elector*  of  diatrict  No.  V  preaent  and  voting  at  the  meeting.  Because  of 
this  fact  the  consoUdatioo  was  not  effected  and  cannot  be  sustained. 
Appeal  Miatained. 

Carlos  J.  Colenum,  attorney  for  appellants. 

FiHLKT,  Commisaioner. —  The  appeal  herein  is  bron^t  from 
the  acts  and  proceedings  of  a  joint  district  meeting  held  in  school 
districts  Nos.  9  and  17,  town  of  Eaton,  for  the  purpose  of  voting 
upon  the  question  of  consolidating  such  districts.  It  appears  that 
Edson  A.  Fuller,  district  superintendent  of  schools  of  the  third 
superrisorj  district  of  Madison  county,  issued  on  August  17, 
1917,  an  order  consolidating  school  districts  Nos.  9  and  17  in 
school  unit  Na  2  of  the  town  of  Eaton.  Such  order  was  issued 
under  the  provisions  of  section  330  of  the  Education  Law,  as 
added  by  chapter  328  of  the  Laws  of  1917,  fajown  as  the  Town- 
ship Sdiool  Law.  Before  such  order  became  effective  it  was  nec- 
essary under  this  section  that  it  be  approved  by  a  majority  vote 
of  the  town  board  of  education  of  the  school  unit  in  which  the 
districts  were  located,  and  be  thereafter  approved  by  a  majority 
vote  of  the. qualified  electors  of  each  district  present  and  voting 
at  a  joint  meeting  of  the  qualified  electors  of  the  two  districts. 
The  town  board  of  education  of  the  town  school  unit  approved 
the  order.  A  meeting  of  the  qualified  electors  of  the  two  dis- 
tricts for  the  purpose  of  voting  upon  the  question  of  consolidation 
was  htM  on  August  31,  1917.  A  vote  was  taken  at  this  meeting, 
but  because  of  some  discrepancy  between  the  number  of  voters 
participating  and  the  number  of  ballots  cast,  it  was  decided  to 
take  a  second  ballot  and  the  meeting  was  adjourned  for  this 
purpose  until  Septwnber  7,  1917.  At  the  adjourned  meeting  the 
proposition  was  submitted  and  the  vote  taken  by  recording  the 
ayes  and  noes.  The  qualified  electors  from  district  Na  17  voted 
in  favor  of  the  consolidation.  The  vote  of  the  electors  of  district 
No.  9  resulted  in  a  tie,  and  upon  a  second  ballot  it  appears  from 
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the  mmoteB  that  twenty-three  votea  were  recorded  in  favor  of  the 
consolidation  and  twenty-two  against  it 

The  petitioners  allc^  that  the  clerk  of  the  meeting  erroneonsly 
recorded  the  votes  cast  by  the  electors  of  district  No.  9,  in  that 
one  of  the  electors  who  is  recorded  as  voting  in  the  affirmative 
did  in  fact  cast  his  vote  in  the  n^ative.  The  allegation  is  sap- 
ported  by  the  affidavit  of  the  person  voting,  who  states  specifically 
that  he  voted  against  the  consolidation  but  was  recorded  in  its 
favor.  It  is  further  allied  that  a  number  of  the  doctors  who 
voted  in  favor  of  the  consolidation  were  not  qualified  electors  of 
the  district,  in  that  they  were  only  temporarily  within  the  district 
and  did  not  either  own  or  hire  taxable  real  property  therein. 

The  papers  upon  the  appeal  were  duly  served  on  the  district 
superintendent,  the  clerk  of  the  board  of  education  of  the  town 
school  unit  and  the  clerk  of  the  joint  district  meeting.  No  answer 
has  been  interposed,  and,  therefore,  the  allegations  of  the  peti- 
tion have  not  been  denied.  In  the  absence  of  such  denial  it  must 
be  assumed  that  the  all^ations  as  set  forth  in  the  petition  are 
true.  It  is  definitely  and  poeitivdy  asserted  that  at  least  ten 
of  the  persons  who  voted  in  favor  of  the  consolidation  were 
laborers  upon  the  farms  of  residents  of  the  district,  who  were 
temporarily  occupying  tenant  houses  upon  such  farms  and  were 
merely  sojourning  there  for  the  purpose  of  giving  temporary  aid 
in  the  harvesting  of  crops.  This  statement  is  sufficient  of  itself 
to  show  that  they  were  not  qualified  electors  and  had  no  I^al 
right  to  participate  in  the  meeting.  It  is  alleged  that  th^  vera 
permitted  to  vote  under  the  protest  of  the  appellants,  and  that 
the  acceptance  of  their  votes  in  favor  of  the  consolidation  resulted 
in  a  reversal  of  the  will  of  a  majority  of  the  qualified  electors  of 
the  district. 

Upon  this  statement  of  facta  it  must  be  held  that  the  conaoli- 
dation  of  the  districts  did  not  receive  the  approval  of  a  majority 
of  the  qualified  electors  of  district  No.  9  present  and  voting  at 
the  meeting.  Because  of  this  fact  the  consolidation  was  not 
effected  and  cannot  be  sustained. 

The  appeal  is  sustained. 
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It  is  hereby  ordered,  That  the  acts  and  proceedings  of  the 
joint  district  meeting  in  school  districts  "Soe.  9  and  17  of  school 
unit  No.  2  in  tlie  town  of  £aton,  Madison  coun^,  held  on  Sep- 
tember 7,  1917,  purporting  to  approve  the  order  consolidating 
such  districts  issued  b;  the  district  euperint^ident  on  August  17, 
1917,  be  and  the  same  hereb;  are  set  aside. 


In  the  Matter  of  the  Appeal  of  Frutk  Lswis  for  Leave  to  Exam- 
ine the  Records  of  School  District  No.  3  in  the  Town  of  Colonie, 
Albany  Coun^  „       ^,     _  ^  „ 

Case  No.  418 

(Decided  March  12,  1018) 
Right  af  ■  coOectoT  to  nfuM  to  exUblt  Khool  rocotd*  tuAei  certain  drcnm- 

Jacob  y,  Pearce,  the  collector  of  school  district  No.  3,  town  of 
Colonie,  Albany  count;,  refuaed.  the  demand  of  a  trustee  of  the  district 
to  exhibit  certain  school  records.    Upon  the  facts  shown  appeal  dismissed. 

FiHLBT,  CommisBioner. — An  appeal  was  filed  in  January,  1917, 
by  Frank  Lewis,  one  of  the  truBtees  of  district  No.  3>  town  of 
Colonie,  from  the  alleged  refosal  on  the  part  of  Jacob  V,  Pearce, 
the  collector  of  said  district,  to  exhibit  to  the  appellant  certain 
school  recorda  in  his  possesaion.  On  February  9,  1917,  the 
respondent,  Jacob  V.  Pearce,  filed  a  statement  with  this  Depart- 
ment to  the  effect  that  he  had  filed  with  the  district  clerk  of  said 
district  all  accounts  and  orders  for  the  school  years  1914-1916 
and  had  caused  a  notice  thereof  to  be  served  upon  the  appellant. 

On  May  2,  1917,  the  Township  School  Law  took  effect,  thereby 
changing  the  school  administration  from  tfae  former  district  sys- 
tem to  the  township  system  with  a  town  board  of  education,  which 
took  office  on  August  first  No  complaint  has  been  made  or  filed 
with  the  Department  by  the  present  school  authorities  as  to  failure 
to  obtain  the  school  records  from  said  district  No.  3. 

The  appeal  is,  therefore,  dismissed. 
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In  the  Matter  of  the  Application  for  the  Removal  of  Lswm 
Eduinisteb  as  Trustee  of  School  District  No.  33  of  the  Towiu 
of  Catharine  and  Rector,  Schuyler  County 

Case  No.  420 

(Decided  March  12,  1918) 
Effect  of  Townahip  Sctacwl  Law  la  to  aliotiita  diatrict  boaidi. 

The  Township  School  Law  (Laws  of  1917,  chap.  328)  proridea  that 
the  office  of  district  truBtee  was  abolished  on  thtt  iDcoming  of  the  >bw 
town  board  of  education.     Application  disnuHsed. 

FiNLET,  ConuniBsioner. —  The  last  pleading  in  the  above  enti- 
tled proceeding  was  filed  with  this  Department  on  April  20,  1917. 
On  May  2,  1917,  the  Township  School  Law  took  effect,  thereby 
changing  the  school  administration  from  the  former  district  e^ 
tern  to  the  township  ^stem,  with  a  town  board  of  education  whldi 
took  office  on  August  first.  Under  the  provisions  of  the  Townahip 
School  Law  (Laws  of  1917,  chap.  328)  the  office  of  district  trustee 
was  abolished,  and  the  respondeoit  in  this  proceeding  went  out  of 
office  under  the  provisions  of  the  law  at  the  time  the  new  town 
board  of  education  took  office. 

There  is  therefore  no  reason  for  the  continuance  of  this  pro- 
ceeding and  the  same  is  dismissed. 


In  the  Matter  of  the  Appeal  of  the  Vernqh  High  School 
Alumni  Absociation  as  to  the  Propriety  of  Using  the  School 
Building  for  the  Annual  Meeting  of  the  Association 

Case  No.  421 

(Decided  Uareh  12,  1S18) 

Penniaaion  to  aae  ■  achsol  tralldini  fot  meetinKa  of  tko  Ahunal  Asoodatlon 
ii  laisely  a  natter  within  the  diacretion  of  the  hoard  of  edtu^tion. 

In  Ma7,   1917,  the  Alumni   Association  <rf  the  Vernon  High  School, 
located  in  diatriet  No.  7  of  the  town  of  Vernon,  Oneida  county,  applied 
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to  the  board  of  education  for  permlHaion  to  nw  the  liigh  school  building 
for  the  holding  of  Ita  annual  meeting  or  reunion.  The  board  of  education 
of  onion  free  aehool  dietrict  No.  7  refused  the  application  of  the  osso- 
ciatioD.  This  bo&rd  is  no  longer  in  ^istence,  the  building  being  now 
under  the  control  of  the  board  of  education  of  the  town  tcbool  unit  of 
which  auch  diitrict  ia  a  part.  Such  board  Hsaumed  office  on  August  1, 
1S17.  Ko  order  can  be  made  herein  but  at  the  next  annual  meeting  the 
board  of  edueatirai  will  tie  guided  bj  the  ruling  herein  made  that  the 
UK  of  the  building  b;  such  aaaociation  for  the  purpose  of  its  annual 
meetings  and  luncheons  will  be  permitted. 

FiKLKT,  Gommiaeloner. —  The  Yemon  High  School  is  located 
in  district  No.  7  of  the  town  of  Temon,  Oneida  county.  A  new 
high  school  building  was  erected  in  said  district  something  over  a 
year  ago.  In  May,  1917,  the  Alumni  Association  of  said  high 
school  made  application  to  the  board  of  education  to  permit  the 
tue  of  the  building  fot  the  purpose  of  holding  its  annual  meeting 
or  reunion.  PermiBsion  was  refused  by  the  board  and  this  api>eal 
is  taken  from  such  refusal. 

The  Alunmi  Association  is  composed  of  one  hundred  and 
eighty-one  gradtiate  members,  sixty-two  honorary  members  by 
marriage  and  forty-two  faculty  and  ex-facul^  members.  Its 
purposes  are  to  afiord  an  opportunity  for  the  graduates  to  meet 
each  year  and  to  promote  the  welfare  of  the  school  in  general. 
But  one  meeting  is  held  each  year  following  the  commencement 
exercises  in  June.  It  is  customary  to  serve  a  luncheon  on  such 
occasions,  whidi,  prior  to  the  erection  of  the  new  school  building, 
has  been  given  in  the  village  hall.  It  is  alleged  that  the  base- 
ment of  the  new  building  furnishes  an  excellent  place  for  such 
meetings,  and  that,  because  of  the  intimate  relations  between  the 
association  and  the  school,  permission  to  hold  the  meeting  and 
its  accompanying  luncheon  in  the  new  sehoot  building  should  have 
been  granted  by  the  hoard. 

The  objections  which  seem  to  have  been  urged  against  grant- 
ing  such  permission  were  based  mainly  upon  the  grounds  that 
the  association  is  an  exclusive  orgauizatiou,  that  a  charge  is  made 
for  the  luncheon  or  banquet  served  to  the  members  and  that  the 
board  would  be  criticised  by  the  taxpayers  for  permitting  the 
preparation  and  service  of  the  luncheon  or  banquet  in  the  building. 
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Section  455  of  the  Education  Law  defines  the  uses,  to  which  a 
school  building  may  be  put  when  not  in  use  for  school  puipoaes, 
with  the  consent  of  the  board  of  education  and  under  regula- 
tions to  be  prescribed  by  it     Among  such  uses  are  the  following: 

"  For  holding  social,  civic  and  recreational  meetings  and  oiter- 
taimnents,  and  other  uses  pertaining  to  the  welfare  of  the  com- 
munity; but  such  meetings,  entertainments  and  uses  shall  be  non- 
exclusive and  shall  be  open  to  the  general  public. 

"  For  meetings,  entertainments  and  occasions  where  admission 
fees  are  charged,  when  the  proceeds  thereof  are  to  be  expended 
for  an  educational  or  charitable  purpose;  but  such  use  shall  not 
be  permitted  if  such  meetings,  entertainments  and  occasions  are 
under  the  exclusive  control,  and  the  said  proceeds  are  to  be 
applied  for  the  benefit  of  a  socie^,  associatioi)  or  organization  of 
a  religious  sect  or  denomination,  or  of  a  fraternal,  secret  or  other 
exclusive  society  or  organization." 

An  association  such  as  this  cannot  be  considered  as  exclusive 
within  the  meaning  of  this  section.  It  is  open  to  all  graduates  of 
the  school  without  any  distinction.  Any  charge  made  is  for  the 
purpose  of  defraying  the  actual  expense  of  the  meetings.  Such 
organizations  have  proved  themselves  of  great  benefit  to  the 
schools  with  which  they  are  associated  by  promoting  interest  in 
the  school  throu^  the  encouragement  and  aid  of  its  alumni. 
While  permission  to  use  a  school  building  is  largely  a  matter  of 
discretion  on  the  part  of  a  board  of  education,  nevertheless,  an 
appeal  will  lie  from  a  refusal  to  permit  its  use  for  a  given  pur- 
pose, and  if  it  appears  that  the  board  has  erred  in  the  exereise  of 
such  discretion  its  action  will  be  overruled. 

Tn  my  opinion  the  use  of  the  building  as  contemplated  for  the 
annual  meeting  of  this  association  is  eminently  proper  and  within 
the  provisions  of  tbe  section  above  referred  to,  and  the  board 
e^red  in  refusing  its  permission  for  the  use  of  the  building  as 
lequested. 

The  only  apparent  purpose  of  this  appeal  is  to  obtain  a  ruling 
of  this  Department  as  to  the  propriety  of  using  the  school  build- 
ing for  the  annual  meeting  of  the  Alumni  Association.    The  board 
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of  education  of  union  free  school  district  No.  7,  which  refused  to 
permit  such  use,  is  no  longer  in  office.  The  school  building  is 
now  under  the  control  of  the  board  of  education  of  the  town  school 
unit  of  which  such  district  is  a  part  Snch  board  assumed  office 
Ml  August  1,  1917,  and  the  former  board  of  education  of  the 
district  ceased  to  exist  at  that  time. 

No  formal  order  may,  therefore,  be  entered  in  this  appeal.  If 
the  question  of  the  use  of  the  building  by  the  Alumni  Associa- 
tion for  its  annual  meeting  should  arise  at  the  end  of  the  present 
school  year,  the  board  of  education  will  be  guided  by  the  ruling 
herein  made,  to  the  efiFect  that  the  use  of  the  building  by  such 
association  for  the  purpose  of  its  annual  meetings  and  luncheons 
is  permissible 


In  the  Matter  of  the  Dissolutior  ov  Dibtbiot  No.  11,  Towh  ov 
Johnstown,  Foltoh  CouNTt 

Case  No.  416 

(Decided  April  18,  1018) 
RnlM  rdatlBi  to  appeal  te  Uie  Depattmeat  to  be  atilctlF  eaferced. 

The  appellante  herein  are  taxpeTera  of  former  district  No.  11,  town 
of  Johnatown,  who  on  Norember  1,  1916,  epp«eled  from  an  order  ezecnted 
on  Hay  7,  1914,  hj  Fred  A.  Striker,  district  luperlotendent  of  BclkMla 
of  the  ftrrt  eupervisorr  diatrict  of  Fulton  county,  diwolving  (aid 
diatrict  No.  11  and  annexing  the  territory  thereof  to  diatrict  No.  C, 
town  of  Ephratah  in  aneh  county.  Beld,  that  the  rulea  relating  to 
appeala  require  petitiona  to  be  filed  within  thirty  dsya  from  the  date 
ot  the  action  appealed  from.  Thia  rule  ia  to  tie  atrictly  enforced  and 
under  It  the  appeal  muat  therefore  be  dinniaaed. 

Smith  &  Moyer,  attorneys  for  appellants. 

FnrLBT,  Commissioner. —  The  appellants  herein,  taxpayers  of 
former  district  No.  11,  town  of  Johnstown,  filed,  on  November  1, 
1915>  a  petition  on  appeal  from  an  order  executed  on  May  7,  1914, 
by  Fred  A.  Stryker,  district  saperintpndcnt  of  schools  of  the  first 
mpervisory  district  of  Fulton  county,  dissolving  said  district  No. 
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11  and  annexing  the  territory  thereof  to  district  No.  6,  town  of 
Ephratah  in  euch  county.  The  papers  on  the  appeal  do  not  set 
forth  a  copy  of  the  order  appealed  from,  nor  does  the  petition  state 
any  excuse  for  the  delay  in  the  bringing  of  the  appeal  for  a  period 
of  more  than  one  year  and  five  months.  Beeanae  of  the  delay  in 
attempting  to  appeal  from  the  order  of  dissolution,  the  petition 
was  not  entertained  and  was  canceled  of  record,  in  accordance 
with  the  practice  of  this  Department,  on  July  1,  1917, 

The  attorneys  for  the  petitioners  have  requested  that  formal 
action  be  taken  in  the  appeal.  The  rules  relating  to  appeals 
require  petitions  to  be  filed  within  thirty  days  from  the  date  of 
the  action  appealed  from.  Thie  rule  is  to  be  strictly  enforced 
unless  some  sufficient  reason  exists  for  failure  to  comply  therewith. 
In  no  case  may  an  order  dissolving  a  school  district  or  consolidat- 
ing it  with  auothei  district  be  set  aside  on  an  appeal  brought  more 
than  one  year  subsequent  to  the  order  of  dissolution  and  con- 
solidation. 

The  appeal  must  therefore  be  dismisaed. 


In  the  Matter  of  the  Appeal  of  Loniss  J.  Cooke  and  Others 
Against  the  Boaiid  of  Education  ov  the  City  of  New  Yobk 


(Decided  April  22,  191S) 

rbe  appolntmnit  b;  the  board  of  education  of  Kew  York  dty  of  tucben 
qnalifled  to  teach  In  certain  grades  to  temporary  posltioni  as  teachers  of 
faixher  grades  but  at  the  lower  grade  lalar;  cannot  be  aDoweO. 

Ibe  petitioner  herein,  Louiae  J.  Cooke,  brought  her  petition  in  her 
own  bdialf  and  in  behalf  ot  about  one  hundred  and  eight  other  teachers 
■imilsrlj  placed.  In  her  own  case  she  received  in  February,  1898,  a 
teacher's  license  No.  1,  grade  B,  and  was  appointed  a  regular  teacher 
in  the  elementary  schools  of  the  city  in  August,  189S,  and  haa  serred 
continuously  some  eighteen  years.  In  1001  her  teacher's  license  No.  1 
was  made  permanent.  In  1916  the  petitioner  was  assigned  to  teach 
In  the  grades  of  the  seventh  and  eighth  years  and  has  since  continuod 
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■o  to  serve,  but  while  teaching  in  tlie  grades  of  the  seventh  year  the 
appellant  had  been  paid  for  her  lerviceB  at  the  rate  Axed  for  teachers 
in  grades  below  the  serenth  year.  The  record  discloaea  that  the  appel- 
lants have  for  periodi  covering  from  one  to  four  yeart  ocenpted  position! 
in  the  grades  of  the  seventh  and  eighth  years  without  possessing  licenses 
or  credentials  entitling  them  I^ally  to  hold  snch  positions.  Vacancies 
In  Buch  positions-  should  be  filled  only  by  appointments  from  an  eligible 
list  eontainlng  the  names  of  the  holders  of  such  license  for  promotion. 
The  temporary  assignment  of  an  unqualified  teacher  to  a  vacant  posi- 
tion may  be  justified  in  ease  of  some  public  necessity.  The  school 
authorities  of  the  city  were  not  Justified,  however,  in  filling  such  posi- 
tions for  an  unreasonable  period  of  time  by  the  transfer  of  teachers 
from  lower  grades.  Such  practice  haa  the  result  of  putting  such  teachers 
in  the  higher  positions  permanently.  They  are  not  entitled  to  the 
salaries  to  be  paid  teachers  rt^larly  appointed  as  they  have  not  been 
legally  appointed  to  such  positions.  This  policy  the  Education  Depait- 
ment  oondemns  as  having  not  only  been  a  violation  of  law  but  also  an 
injustice  to  the  teachen  and  to  the  pupils  under  them.  The  board  and 
the  other  proper  city  offlcera  should  take  forthwith  such  action  as  may  be 
necessary  to  provide  on  eligible  list  of  licensees  for  promotion  so  that 
the  positions  in  the  seventh  and  eighth  years  may  be  legally  filled  by 
tea«hen  holding  the  necessary  license.  The  appellants  herein  are  not 
entitled  to  the  relief  which  they  seek  and  their  appeal  must  for  this 
reaaon  be  dismissed.    Appeal  dlamlsaed. 

Jo}in  E.  O'Brien,  attome;  for  appellant 

Charles  Mclntyre,  AasiBtant  Corporation  Counsel,  attorney  for 
respondents. 

FiNLBY,  CommisBioner. —  The  appellant,  Loniee  J.  Cooke,  a 
teacher  in  the  public  schools  of  the  city  of  New  York,  appeals  to 
the  Commissioner  of  Education  for  certain  relief  prayed  for  in 
her  petition,  in  her  own  behalf  and  in  behalf  of  about  108  other 
teachers  in  such  schools,  who  are  similarly  placed.  The  appellant's 
petition  sets  forth  the  matters  of  which  she  and  the  other  teachers 
complain,  but  alleges  facts  relating  particularly  to  her  own  case. 

It  appears  from  the  petition  that  the  appellant,  Louise  J. 
Cooke,  graduated  from  the  Oawego  State  Normal  School  in  Febru- 
ary, 1898,  and  received  a  normal  school  diploma  which  qualifies 
her  to  teach  in  the  public  schools  of  the  state.  She  applied  for  a 
license  to  teach  in  the  elementary  schools  of  New  York  city,  and 
being  exempted  from  examination  because  of  her  normal  school 
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diploma,  teacher's  license  No.  1,  grade  B,  was  issued  to  her  on 
July  2,  1808.  She  was  appointed  a  regular  teacher  in  the  d.e- 
mentary  schools  of  the  city  in  August,  1898,  and  as  alleged  in 
her  petition,  "  since  that  time,  appellant  has  continued  to  hold 
and  occupy  the  position  of  regular  teacher  in  said  schools,  aud 
has  now  (at  time  of  filing  petition)  served  therein  approximately 
eighteen  years."  After  three  years  of  successful  teaching  the 
teacher's  license  No.  1  held  by  the  appellant  was  made  permanent 
on  July  2, 1901. 

The  clflBBes  in  the  elementary  schools  of  the  city  of  New  York 
are  divided  into  grades  by  years,  each  grade  covering  approxi- 
mately one-half  of  the  school  year  and  the  entire  course  covering 
a  period  of  eight  years.  The  grades  are  designated  as  follows: 
lA,  IB,  2A,  2B,  3A,  3B,  4A,  4B,  5A,  5B,  6A,  6B,  7A,  7B. 
8A,8B. 

The  appellant,  Louise  J.  Cooke,  was  assigned  in  September, 
1915,  as  teacher  in  the  grades  of  the  seventh  and  eighth  years,  in 
Public  School  No.  20,  borough  of  Queens,  and  she  allies  that 
since  that  time  "  she  has  continuously  served  and  is  now  serving 
as  a  regular  teacher  in  grades  7A  and  7B  in  such  school,  and  par- 
ticularly in  charge  of  a  class  in  said  school  in  the  grade  designated 
7A."  The  salaries  prescribed  in  the  by-laws  of  the  board  of  educa- 
tion for  teachers  in  the  grades  of  the  seventh  and  eighth  years  are 
higher  than  those  prescribed  for  the  lower  grades.  While  teach- 
ing in  the  grades  of  the  seventh  year  the  ap{>cllaut  has  been  paid 
for  her  services  at  the  rates  fixed  for  teachers  in  grades  below  the 
seventh  year. 

The  respondent  hoard  of  education  alleges  that  the  appellant 
was  not  nominated  from  an  eligible  list,  but  was  assigned  tempo- 
rarily by  the  principal  of  her  school  to  teach  grades  7A  and  7B 
and  that  "  she  was  not  appointed  or  promoted  thereto  by  the 
board  of  education,  nor  did  her  name  appear  upon  any  eligible 
list  for  such  appointment  or  promotion."  The  assignment  was 
signed  by  the  principal  of  the  school  and  was  made  apparently 
under  authority  of  the  board  of  educati(Hi  on  a  blank  form  as 
follows : 
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"  You  are  hereby  temporarily  assigned  to  the  charge  of  a  iHasa 
of  the  *  *  *  grade  until  such  time  as  the  position  shall  be 
r^ularly  filled  in  accordance  with  law  and  with  the  by-lawa  of 
the  board  of  education.' 

"  This  aesignnient  to  a  higher  grade  is  only  temporary;  it  is 
revocable  at  any  time;  it  gives,  of  itself,  no  right  to  advanced  rank 
or  increase  of  salary;  and,  if  circumstances  require  it,  the  vacancy 
may  be  filled  in  accordance  with  law  by  the  appointment  of  some 
other  teacher  than  yourself." 

The  record  discloses  the  names  of  one  hundred  and  eight  other 
teachers  who  were  appointed  originally  as  regular  teachers  in  the 
elementary  schools  of  the  city  in  the  grades  below  the  seventh 
year,  all  but  two  of  whom  held  permanent  teachers'  licenses  No,  1, 
and  who  were  assigned  in  the  same  manner  and  with  like  effect 
as  the  appellant,  Louise  J.  Cooke,  to  grades  in  the  seventh  and 
eighth  years. 

The  appellant,  Cooke,  alleles  in  her  petition  that  when  the 
aasigmnents  were  made  sha  and  many  of  the  other  appellants  were 
assured  that  their  successful  service  in  the  grades  to  which  they 
were  assigned  "  would  lead  to  a  recognition  of  their  qualifications 
and  to  the  issuance  to  them  of  the  license  now  known  as  '  teacher's 
license  for  promotion;'  and  in  support  of  such  assurance,  appel- 
lants were  reminded  of  the  fact  that  on  or  about  February  1,  1915, 
the  city  superintendent  of  schools  of  the  city  of  New  York,  with 
the  approval  of  the  hoard  of  education  of  said  city,  issued  the 
license  for  promotion  to  a  large  number  of  teachers  on  the  strength 
of  successful  service  rendered  by  them  under  temporary  assign- 
ments in  the  grades  of  the  seventh  and  ei^th  years."  It  does 
not  appear  that  this  assurance  was  given  by  any  competent  author- 
ity and  that  the  respondent  board  of  education  was  bound  by  it. 

On  May  24,  1916,  the  appellant,  Louise  J.  Cooke,  and  one  hun- 
dred and  five  teachers  similarly  situated,  and  on  June  7,  1916, 
three  other  teachers  so  situated,  presented  petitions  to  the  board  of 
education  in  which  they  requested  that  their  names  be 
entered  upon  the  appropriate  eligible  list  for  the  position  of  regular 
teacher  in  the  grades  of  the  seventh  and  eighth  years  in  the 
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elementary  schools  of  the  city,  and  that  there  be  issued  to  each  of 
them,  pursuant  to  law  and  the  by-laws  of  the  board  of  education, 
the  license  designated  in  such  by-laws  as  "  teacher's  license  for 
promotion."  Such  petitions  were  referred  to  the  committee  on 
by-laws  and  regulations  of  the  board  of  education,  and  they  were 
considered  at  a  meeting  of  such  committee  held  on  June  12,  1916. 
Such  committee  d^iied  the  prayer  of  the  petitions  and  refused 
to  grant  or  recommend  the  relief  therein  sought.  The  appellants 
appeal  from  such  denial  and  refusal  of  relief,  and  seek  an  order 
directing  the  respondents  to  reconsider  their  action  and  a  further 
order  directing  the  city  superintendent  of  schools  and  the  board 
of  examiners  of  the  city  of  New  York  to  issue  to  each  of  them  the 
license  designated  aa  "  teacher's  license  for  promotion,"  and  to 
place  their  names  on  the  appropriate  eligible  list  for  the  position 
of  i^ulajr  teacher  in  the  grades  of  the  seventh  and  eighth  years 
in  the  elementary  schools  of  the  city. 

The  appellant's  contention  that  they  are  entitled  to  the  relief 
sought  is  based  upon  the  assumption  that  their  licenses  qualify 
them  to  hold  positions  as  regular  teachers  in  the  grades  in  the 
seventh  and  eighth  years  in  the  elementary  schools,  that  teachers' 
licenses  for  promotion  should  be  issued  to  them,  without  further 
examination,  and  that  their  names  should  be  placed  on  the  eligible 
list  of  holders  of  such  licenses,  from  which  appointments  to  such 
positions  should  be  made. 

All  but  two  of  the  appellants  hold  teachers'  licenses  No.  1. 
Some  of  such  licenses  were  issued  prior  to  January  1,  1898,  the 
time  when  the  original  G-reater  New  York  Charter  took  effect, 
and  the  others  were  issued  after  such  date  and  prior  to  April  13, 
1910.  Section  1081  of  the  original  Greater  New  York  Charter 
of  1897  authorizes  the  school  board  in  each  of  the  boroughs  of  the 
city  to  fix  a  standard  of  qualifications  as  a  necessary  require- 
ment for  the  service  of  all  principals  and  teachers  in  the  schools 
of  the  borough.  Such  requirements  could  not  he  lower  than  the 
minimum  qualifications  established  by  the  board  of  education  of 
the  city  of  New  York.  The  school  boards  in  the  several  boroughs 
were  authorized  by  this  section  to  prescribe  the  kinds  of  licenses 
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to  be  issned  to  tbe  teacliers  in  tbe  schools  in  their  respective 
boroughs,  and  it  was  made  the  duly  of  the  board  of  examiners 
of  the  city  to  examine  all  prospective  teachers  who  had  to  be 
licensed  and  to  issue  such  licensee  as  the  successful  candidates 
were  found  qualified  to  recMve. 

Section  1089  of  the  revised  charter  of  1001  was  a  substantial 
re-enactment  of  section  1081  of  the  original  Greater  New  York 
Charter,  except  that  the  powers  of  the  local  boards  were  conferred 
upon  the  board  of  education.    It  is  provided  therein  as  follows : 

"  The  board  of  education  on  the  recommendation  of  the  board 
of  superintendents  shall  designate,  subject  to  the  requirements  of 
the  state  school  laws  in  force  whoi  this  act  takes  effect,  or  that 
may  thereafter  be  enacted,  the  kinds  or  grades  of  licenses  to  teach 
which  may  or  shall  be  used  in  the  city  of  New  York,  together  with 
the  academic  and  professional  qualifications  required  for  each 
kind  or  grade  of  license.  The  board  of  education,  on  the  recom- 
mendation of  the  board  of  superintendents,  shall  also  designate, 
eubject  to  the  like  limitations,  the  academical  and  professional 
qualifications  required  for  the  service  of  principals,  branch  prin- 
cipals, supervisors,  heads  of  departments,  assistants  and  all  other 
members  of  the  teaching  staff." 

The  construction  and  effect  of  this  provision  of  the  statutes 
was  under  consideration  in  the  matter  of  the  appeal  of  William 
H.  Maxwell  from  a  resolution  of  the  board  of  education  of  the 
city  of  New  York  relative  to  the  eligibility  of  the  holders  of 
teacher's  license  No.  1  as  teachers  of  graduating  classes  in  the 
elementary  schools  in  sudi  ci^.  See  decision  of  Commissioner 
of  Education  in  Appeal  No.  196,  November  13,  1&14.  It  was 
therein  held  that  the  statute  did  not  protect  existing  eligible  lists 
to  the  extent  of  preventing  the  imposing  of  additional  qualifications 
or  requiring  special  licenses  for  certain  positions,  and  that  not- 
withstanding the  fact  that  the  persona  named  on  such  list  were 
eligible  to  appointment  to  certain  positions  at  the  time  of  the 
enactment  of  such  charters,  special  provision  might  be  made  for 
the  filling  of  such  positions  by  appointments  frwn  new  eligible 
lists  containing  the  names  of  holders  of  licenses  requiring  greater 
academic  and  professional  qualifications. 
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The  decision  in  this  case  niTist  be  followed  to  the  extCDt  of 
holding  that  teachers'  licenses  No.  1  issued  to  the  appellants  do 
not  confer  upon  them  the  legal  right  of  appointment  to  positions 
in  the  grades  of  the  seventh  and  eighth  years  of  the  elementary 
schools.  In  conformity  with  this  decision  it  must  be  held  that  the 
board  of  education  was  authorized  legally  to  require  a  special 
license  for  teachers  appointed  to  such  grades.  Having  established 
the  requirement  that  teachers  appointed  to  such  positions  should 
possess  special  licenses,  it  was  required  by  statute  that  the  names 
of  the  persons  to  whom  such  licenses  were  issued  should  be  placed 
upon  an  eligible  list  and  that  appointments  to  such  positions 
should  be  made  from  such  lists. 

It  should  be  noted  that  the  appellants  were  assigned  temporarily 
by  the  principals  of  the  schools  in  which  they  taught  to  teach  the 
grades  in  the  seventh  and  mghth  years,  but  have  never  been 
nominated  for  such  positions  from  an  eligible  list  nor  appointed 
or  promoted  thereto  by  the  board  of  education,  as  required  by  law. 
The  appellants  do  not  appear  to  contend  that  they  have  been  l^ally 
appointed  to  the  positions  which  they  hold.  They  merely  seek  in 
this  appeal  a  remedy  whereby  their  informal  designation  to  fill 
such  positions  shall  be  made  legal  and  valid.  For  this  reason  they 
ask  that  the  appropriate  licenses  be  issued  to  them  and  that  they 
be  placed  upon  the  appropriate  eligible  list.  In  seeking  such 
remedy  they  concede  in  effect  that  the  licenses  which  they  now 
hold  do  not  qualify  them  as  teachers  in  the  grades  of  the  seventh 
and  eighth  years. 

The  by-laws  of  the  board  of  education  prescribe  the  licenses  to 
be  issued  to  teachers  for  service  in  the  public  schools  of  the  city. 
Among  the  licenses  issued  to  teachers  in  the  elementary  schools 
are  teacher's  license  No.  1  and  teacher's  license  for  promotion.  It 
appears  that  teacher's  license  No.  1  was  provided  for  in  the  by-laws 
of  the  board  adopted  on  or  about  May  9,  1898,  and  has  been  in 
existence  and  recognized  by  the  by-laws  of  the  board  continuously 
from  that  time  to  the  present  Under  the  by-laws  of  1898  it  was 
provided  that  no  one  should  be  appointed  as  a  ri^Iar  teacher  of 
a  class  in  an  elementary  school  who  did  not  hold  either  a  teacher's 
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license  No.  1  or  a  license  of  a  higher  gra<ie,  and  it  has  been 
provided  in  the  various  by-laws  relating  to  such  license  that  no 
person  could  teach  in  any  of  the  grndes  in  the  elementary  day 
eehools  of  the  city  who  did  not  possess  such  license  or  its  equivalent. 
The  teacher's  license  for  promotion  appears  to  have  been  first  recog- 
nized by  the  board  of  education  in  a  by-law  adopted  on  June  25, 
1902,  in  which  it  was  prescribed  that  "A  license  for  promotion 
shall  qualify  the  holder  to  act  as  teacher  in  the  grades  of  the  last 
two  years  of  the  elementary  school  course."  It  was  also  provided 
in  such  by-law  that  a  teacher  of  a  graduating  class  must  not  only 
hold  a  license  for  promotion  but  also  must  have  served  at  least 
one  year  in  other  grades  of  the  last  two  years  of  the  course.  The 
by-laws  of  the  board  were  further  amended  in  February,  1903, 
as  to  the  qualifications  of  a  teacher  of  a  graduating  class,  hy 
requiring  the  teacher  to  hold  a  license  for  promotion  and  in 
addition  thereto  to  have  had  satisfactory  experience  in  teaching 
equivalent  to  five  years'  experience  in  the  public  schools  of  the  city, 
two  of  which  shall  have  been  in  the  grades  of  the  last  two  years  of 
the  elementary  school  course.  In  May,  1908,  the  license  for 
promotion  was  abolished,  but  the  special  license  for  a  teacher  of 
a  graduating  class  was  retained.  In  amending  the  by-laws  by 
abolishing  the  license  for  promotion  it  was  provided  that  persons 
holding  such  license  should  continue  to  enjoy  all  rights  and 
privileges  conferred  by  it 

The  effect  of  abolishing  the  license  for  promotion  was  to  render 
the  holder  of  a  teacher's  license  No.  1  eligible  to  appointment  to 
the  grades  in  the  seventh  year  and  the  first  grade  in  the  eighth 
year,  while  only  the  holder  of  a  license  of  a  teacher  of  a  graduating 
class  could  teach  in  the  last  grade  of  the  eighth  year.  Teacher's 
license  No.  1  continued  effectual  as  a  credential  for  grades  7A, 
IB  and  8A  until  April  13,  1910,  when  the  by-laws  were  again 
amended  by  restoring  the  teacher's  license  for  promotion.  Such 
license  was  inserted  in  the  list  of  licenses  to  be  issued  to  teachers 
for  service  in  the  elementary  day  schools.  Subdivision  i  of  section 
66  of  the  by-laws  was  amended  at  this  time  ao  as  to  provide  as 
f oUovra : 
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"  4.  A  license  for  promotion  shall  qualify  the  holder  to  teach 
in  grades  7A,  7B  and  SA  in  elonentary  schools.  A  lic^ise  as 
teacher  of  a  graduating  clasa  shall  qualify  the  holder  to  teach  a 
class  oi  grade  8B.  These  provisions  however  shall  not  affect  or 
impair  the  rights,  if  any,  now  existing  of  any  person  eligible  at  the 
time  of  the  passage  of  thij  by-law  (April  13,  I&IO)  to  teach  in 
grades  7A,  7B,  8A  and  8B." 

The  construction,  application  and  effect  of  the  amendment  to 
section  66  of  the  by-laws  made  on  April  13,  1910,  so  far  as  the 
same  relates  to  the  teacher's  license  for  promotion,  will  control  the 
determination  of  this  appeaL  In  the  first  place  the  by-law  pro- 
vides for  and  requires  the  issuance  of  such  license.  Provision 
being  made  for  the  license,  the  statute  requires  that  a  list  shall  be 
prepared  containing  the  names  of  the  holders  thereof,  from  which 
appointm^its  are  to  be  made.  Subdivision  4  of  the  by-law  pro- 
vides that  snch  license  qualifies  the  holder  thereof  to  teach  in 
grades  7A,  7B  and  8A.  No  person  except  a  holder  of  such 
license  may  be  appointed  legally  to  a  position  as  teacher  in  such 
grades.  The  contention  of  the  appellants  is  that  the  saving  clause 
contained  in  this  subdivision  of  the  by-law  preserves  to  the  holders 
of  teacher's  license  No.  1  their  eligibility  to  appointment  as 
teachers  in  such  grades,  and  that  being  eligible  to  appointment, 
licenses  for  promotion  must  be  issued  to  them  and  their  names 
must  be  placed  upon  the  appropriate  eligible  list 

The  practice  in  the  department  of  education  of  the  city  of  New 
York  and  sound  educational  policy  recognize  the  propriety  of 
requiring  higher  or  special  qualifications  for  teachers  in  the  grades 
of  the  seventh  and  eighth  years  of  the  el^nentary  schools.  The 
teachers  employed  in  the  grades  of  the  seventh  and  eighth  years 
are  paid  a  greater  salary  than  teachers  in  the  grades  of  the  first 
six  years.  The  transfer  of  a  teacher  who  has  been  employed  in 
the  grades  of  the  first  six  years  to  the  grades  in  the  seventh  and 
ei^th  years  is  to  be  regarded  as  an  advance  in  grade  or  promotion. 
The  requirement  that  persons  appointed  to  positions  in  the  grades 
in  the  last  two  years  of  the  elementary  course  shall  possess  a 
teacher's  license  for  promotion,  indicates  the  purpose  of  providing 
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R  method  for  filling  the  poaitions  in  the  grades  of  the  last  two  years 
by  the  appointment  of  those  already  employed  in  the  lower  grades. 
The  board  of  education  in  prescribing  the  teacher's  license  for 
promotion  intended  evidently  to  provide  a  means  of  determining 
the  teachers  already  employed  in  the  grades  of  the  first  six  years 
of  the  dementary  course  who  were  qualified  by  experience  to  be 
advanced  to  the  grades  in  the  seventh  and  eighth  years.  A  teacher 
is  not  qualified  to  teach  in  the  grades  of  the  first  six  years  of  the 
elementary  course  unless  possessed  of  teacher's  license  No.  1. 

Having  in  mind  the  evident  purpose  of  the  board  in  designating 
or  establishing  the  license  for  promotion,  it  is  difficult  to  construe 
the  clause  In  the  by-law  providing  for  such  license,  to  the  effect 
tbat  such  provision  "  shall  not  affect  or  impair  the  rights,  if  any, 
now  existing  of  any  person  eligible  at  the  time  of  the  passage  of 
this  by-law  to  teach  in  grades  7A,  7B,  8A  and  8E,"  so  as  to  pre- 
serve teacher's  license  No.  1  as  a  qualification  for  appointment  to 
positions  in  such  grades.  If  every  teacher  employed  in  the  grades 
of  the  first  six  years  at  the  time  the  by-law  was  enacted,  holding 
teacher's  license  No.  1,  was  to  be  deemed  eligible  to  promotion 
to  positions  in  the  grades  in  the  seventh  and  eighth  years,  the 
result  would  be  a  nullification  of  the  obvious  purpose  of  the  by-law. 
The  by-law  should  not  be  construed  to  produce  such  a  result  if  any 
other  reasonable  construction  may  be  placed  upon  it. 

At  the  time  when  the  by-law  was  amended  in  1910  the  license 
known  as  the  license  of  a  teacher  of  a  graduating  class  was  in 
existence,  which  license  authorized  the  holder  to  teach  the  graduat- 
ing classes  in  the  elementary  schools.  The  holder  of  a  promotion 
license  was  not  qualified  to  teach  such  classes.  There  were  licenses 
in  existence  issued  in  the  several  cities  consolidated  in  Greater 
New  York  authorizing  the  holders  thereof  to  teach.in  the  grades  in 
the  seventh  and  eighth  years,  including  the  graduating  classes  of 
the  elenentary  schools.  The  language  used  for  the  purpose  of 
saving  the  rights  of  persons  eligible  to  positions  in  such  grades  is 
in  substance  or  effect  the  same  as  language  used  in  other  by-laws 
of  the  board  pertaining  to  the  qualifications  of  teachers.  It  is  not 
vital  to  a  determination  of  the  issues  raised  in  this  appeal  to 
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point  out  the  pnrtieular  licenses  preserved  or  protected  by  this 
saving  clause.  It  is  sufficient  to  hold  that  the  board  of  education 
by  requiring  teachers  promoted  to  the  grades  in  the  seventh  and 
eighth  years  to  hold  licenses  for  promotion,  intended  to  add  to  the 
qualifications  required  of  teachers  in  the  grades  in  the  first  sis 
years,  and  to  require  teachers  in  such  grades  holding  teacher's 
license  No.  1,  the  next  lower  license  in  order,  to  obtain  upon 
examination  or  in  the  manner. provided  by  law  the  license  for 
promotion.  Unless  a  teacher  employed  in  the  grades  in  the  first 
six  years  and  holding  a  teacher's  license  No.  1  was  entitled  to 
rights  and  privileges  other  than  those  arising  frwn  such  lieexise, 
she  would  not  be  entitled  to  the  privileges  conferred  by  the  saving 
clause  in  the  by-law  and  could  not  legally  be  appointed  to  a 
position  in  the  grades  of  the  seventh  and  eighth  years  unless  such 
license  for  promotion  was  issued  to  her  and  her  name  appeared 
upon  the  appropriate  eligible  list 

The  appellants  iu  their  prayer  for  relief  in  the  petition  ask 
that  the  city  superintendent  of  schools  be  ordered  and  directed  to 
issue  to  each  of  them  the  license  designated  in  the  by-laws  of  the 
board  of  education  as  "  teacher's  license  for  promotion  "  and  that 
the  city  superintendent  and  board  of  examiners  be  ordered  and 
directed  to  enter  the  names  of  the  appellants  upon  the  appropriate 
eligible  list  for  the  position  of  regular  teacher  in  grades  of  the 
seventh  and  eighth  years  in  the  elementary  schools  of  the  city. 
Since  this  appeal  was  brought,  section  1089  of  the  revised  Greater 
New  York  Charter,  relating  to  the  examination  of  teachers, 
teachers'  licenses,  eligible  lists  and  the  a[^intment  of  teachers, 
has  been  repealed  by  the  so-called  City  School  Law,  being  chapter 
786  of  the  Laws  of  1917.  Under  subdivision  5  of  section  872  of 
such  law,  the  board  of  education  of  a  city  may  designate  the  kinds 
and  grades  of  licenses  which  shall  be  required  for  service  as  a 
teacher,  "  together  with  the  academic  and  professional  qualifica- 
tions required  for  each  kind  or  grade  of  license."  It  is  further 
provided  therein  that  "  No  person  required  to  have  ft  license  under 
the  provisions  of  this  chapter  in  order  to  be  employed  in  a 
position,  who  does  not  have  such  license,  shall  have  any  claim  for 
salary." 
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It  ia  provided  in  aection  871  of  such  act  that  it  shall  be  the 
dnty  of  the  board  of  examinera  in  a  city  having  a  population  of 
1,000,000  or  more  to  "  hold  examinationa  whenever  necessarj-, 
to  examine  all  applicants  who  are  required  to  be  licensed  or  to 
have  their  namee  placed  upon  eligible  lists  for  appointment  in  the 
Bchools  in  such  city,  except  examiners,  and  to  prepare  all  necessary 
eligible  lists,"  When  such  lists  are  prepared,  it  is  provided  in 
subdivision  5  of  section  872  of  such  act  that  in  a  city  having  a 
population  of  400,000  or  more  recommendations  for  appointment 
to  the  teaching  service  "  shall  be  from  the  first  three  persons  on 
appropriate  eligible  lists  prepared  by  the  board  of  examiners," 
In  section  4  of  such  chapter  786  of  the  Laws  of  1917,  it  is  provided 
that  "  The  rules  and  regulations  adopted  by  a  board  of  education 
in  pursuance  of  any  law  hereby  repealed  shall  continue  in  full 
force  and  effect  notwithstanding  such  repeal,  until  the  same  are 
inodified,  amended  or  repealed  by  the  board  of  education  as  pro- 
vided in  this  chapter." 

The  by-laws  of  the  board  of  education  of  the  city  of  New  York 
which  provide  for  the  teacher's  license  for  promotion  and  pre- 
scribe the  qualifications  therefor  are  continued  in  full  force  and 
eflFect  until  modified  by  the  board  under  the  present  law.  Eligible 
lists  in  force  at  the  time  of  the  taking  effect  of  such  act  and  the 
relative  standing  of  persons  whose  names  are  on  said  lists  are  not 
to  be  affected  by  the  passage  of  the  act.  The  names  of  the  appel- 
lants do  not  appear  upon  the  eligible  list  of  holders  of  teachers' 
licenses  for  promotion. 

The  teacher's  license  for  promotion  having  been  duly  designated 
as  a  qualification  for  appointment  to  positions  in  the  grades  in 
the  seventh  and  eighth  years,  it  becomes  the  duty  of  the  board  of 
examiners,  under  section  871  of  the  City  School  Law,  to  examine 
all  applicants  for  such  license  and  to  place  the  names  of  successful 
candidates  upon  eligible  lists.  Under  subdivision  5  of  section  872 
of  such  act,  the  appellants  may  not  be  appointed  as  regular  teachers 
to  the  positions  now  held  by  them  in  the  grades  of  the  seventh  and 
eighth  years,  unless  their  names  appear  on  the  eligible  list  so 
prepared  by  the  board  of  examiners.     The  law  does  not  confer 
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upon  the  board  of  education  of  the  city  of  New  York  the  power  to 
dispense  with  such  examination.  The  eommiasioner  of  education 
may  not  autboiize,  direct  or  order  the  city  superintendent  to  issue 
licenses  to  teacheie  except  in  conformity  with  the  law  and  the 
by-lawa  of  the  board.  Nor  may  the  city  superintendent  or  the 
board  of  examiners  be  directed  to  place  the  names  of  the  a'ppellants 
upon  an  eligible  list  unless  tbc^  have  taken  the  necessaiy  ezaminar 
tioDB  and  licenses  have  been  issued  to  tbem  as  a  reault  thereof. 

The  record  discloses  that  the  appellants  have  for  periods  covei^ 
ing  from  one  to  four  years  occupied  positions  in  the  grades  of  the 
seventh  and  eighth  years  without  possessing  licenses  or  creden- 
tials entitling  them  l^aliy  to  hold  such  positions,  though  it  is 
apparent  that  the  board  of  education  and  other  school  authorities 
of  the  city  authorized  the  transfer  of  the  appellants  to  mek 
positions.  On  the  other  hand  the  board  of  education  recognized 
the  soimd  educational  policy  of  requiring  special  qualifications  of 
teachers  holding  positions  in  the  grades  of  the  seventh  and  eighth 
years  by  prescribing  a  rule  requiring  them  to  possess  the  license 
for  promotion.  The  logical  effect  of  such  r^ulation  was  to  require 
that  vacancies  in  such  positions  should  be  filled  only  by  appoint- 
ment from  an  eligible  list  containing  the  names  of  the  holders  of 
audi  license  for  promotion.  While  a  temporary  assignment  of  an 
unqualified  teacher  to  a  vacant  position  may  be  justified  in  caae 
of  some  public  necessity,  the  school  authorities  of  the  city  were 
not  justified  in  filling  such  positions  for  an  unreasonable  period 
of  time  by  the  transfer  of  teachers  from  lower  grades.  Such 
teachers  have  in  effect  been  placed  permanently  in  puch  positions: 
but  since  th^  have  not  been  legally  appointed  to  such  positions 
the^  are  not  entitled  to  the  salaries  to  be  paid  to  teachers  regularly 
appointed  thereto.  As  a  result,  such  teachers  have  been  paid  sal- 
aries lower  than  those  scheduled  for  the  positions  occupied  by 
them.  The  policy  pursued  has  not  only  been  in  violation  of  law, 
bat  is  also  an  injustice  to  the  teachers  and  to  the  pupils  under 
instruction.  The  board  of  education  and  the  other  proper  school 
officers  of  the  ci^  should  take  forthwith  such  action  as  may  be 
necessary  to  provide  an  appropriate  eligible  list  of  holders  of 
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licenses  for  promotion,  so  that  the  positioDs  in  the  grades  of  the 
seventh  and  eighth  years  may  be  legally  filled  by  teachers  holding 
the  neeessaiy  licenses. 

The  appellants  herein  are  not  entitled  to  the  relief  which  they 
seek,  and  their  appeal  mnst  for  this  reason  be  dismissed.  Th^ 
should  be  given  full  opportunity  to  take  examinations  for  the 
licenses  required  for  such  positions,  and  an  eligible  list  should  be 
prepared  so  that  if  they  qualify  they  may  be  legally  appointed  to 
positions  in  such  grades. 

The  appeal  is  dismissed. 


In  the  Matter  of  the  Appeal  from  an  Ordbb  of  District  Supeb- 
intendbnt  Chaelbs  a.  Hbibt,  Dissolving  District  No,  8, 
Town  of  Amherst,  Erie  County,  and  Ann^ing  the  Territory 
Thereof  to  Union  Free  School  District  No.  3,  Town  of  Amherst 

Case  No.  410 


(Decided  AprU  22,  1918) 

Wliere  an  oi4m  of  conHlldation  lj  property  mtde  c  preinmption  ezisti 
in  favor  of  the  ptopriety  of  the  order  of  conaoUdAtlon  end  such  order 
wjU  1m  allowed  to  stand. 

On  May  1,  1917,  Charlee  A.  Heist,  diitrlct  superintendent  of  achools 
of  the  flrat  auperrisory  district  of  Erie  county,  executed  en  order  dis- 
solving school  district  No.  8,  town  of  Amherst,  Erie  county,  and  annex- 
ing the  territory  thereof  to  union  free  sclioo]  district  No.  3  of  Bnch 
town.  This  order  waa  made  under  aection  189  of  the  Education  Law, 
which  gives  to  such  district  superintendent  the  requisite  power.  Union 
free  scho<d  district  No.  3,  town  of  Amherst,  contains  more  then  1,600 
inhabitants  and  is  therefore  not  within  the  provisions  ot  the  Township 
Schoid  Law  (Laws  of  1917,  ehap.  328).  The  assessed  valnetion  of  the 
dissolved  district  and  the  distances  that  the  children  thereof  would  be 
required  to  travel  to  attend  the  school  in  the  union  free  school  district 
have  not  been  shown  by  the  appellant.  The  facts  diaclosed  show  clearly 
that  the  ctmsolidatlon  will  promote  the  educational  welfare  of  both 
districts.  The  appellant  hu  failed  to  overcome  the  presumption  that 
cslsts  in  favor  of  the  propriety  of  the  order  of  consolidation  and  such 
order  wUl  be  allowed  to  stand.    Appeal  dismissed. 
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Alvin  E.  Ouchie,  attorn^  for  appellant 
George  W.  Walters,  attorney  for  respoadents, 

FiNLEY,  Commissioner, —  This  appeal  is  brought  from  an  order 
executed  on  May  1,  1917,  by  Charles  A,  Heist,  district  superin- 
tendent of  schools  of  the  first  supervisory  district  of  Erie  county, 
dissolving  School  District  No.  8  of  the  town  of  Amherst,  Erie 
county,  and  annexing  the  territory  thereof  to  Union  Free  School 
District  No.  3  of  such  town.  Such  order  was  executed  under 
the  provisions  of  section  129  of  the  Education  Law,  which  author- 
izes the  district  superintendent  to  dissolve  the  district  and  unite 
the  territory  thereof  to  any  adjoining  school  district 

Union  Free  School  District  No.  3,  town  of  Amherst,  hss  a 
population  of  more  than  1,500  inhabitants  and  is,  therefore,  not 
within  the  provisions  of  the  Township  School  Law  (Laws  of  1917, 
chap.  328). 

The  appellant  has  failed  in  his  petition  to  show  the  assessed 
valuation  of  the  dissolved  district  and  the  distances  that  the  chil- 
dren thereof  would  be  required  to  travel  to  attend  the  school  in 
the  union  free  school  district.  The  map  which  is  filed  indicates 
that  the  extreme  eastern  boundary  of  District  No.  8  is  less  than 
two  miles  from  the  eastern  boundary  of  District  No.  3.  The 
main  thoroughfare  lies  east  and  west  through  both  districts.  A 
trolley  line  runs  through  both  districts,  which  is  available  for 
the  transportation  of  the  children  of  the  dissolved  district  to  and 
from  the  school-houso  in  District  No,  3.  The  dissolved  district 
ie  a  common  school  district,  giving  instruction  in  elementary 
branches  only.  The  union  free  school  district  maintains  a  graded 
school  with  an  academic  department,  and  it  is  proposed  to  erect 
a  new  building  for  the  accommodation  of  the  children  of  both 
districts.  The  records  of  this  department  show  that  a  consider- 
able number  of  the  children  of  the  dissolved  district  have  attended 
the  school  in  the  district  to  which  the  territory  is  annexed. 

The  two  districts  are  so  located  as  to  form  a  natural  and  logical 
school  unit      The  taxable  property  in  District  No.  8,  as  well 
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as  that  in  Union  Free  School  District  No.  3,  should  contribute  to 
the  erection  and  maintenance  of  a  suitable  school  building,  so 
located  as  to  be  conveniently  accessible  to  all  the  children  of  the 
consolidated  district  The  school  facilities  thns  afforded  will  be 
superior  to  those  now  provided  for  the  children  of  District  No.  8, 
and  by  use  of  the  street  railway  line  extending  through  the  district 
such  children  may  attend  school  without  great  hardship. 

The  facts  disclosed  indicate  clearly  enou^  that  the  consolida- 
tion will  promote  the  educational  welfare  of  both  districts.  The 
appellant  has  not  succeeded  in  overcoming  the  presimiption  that 
exists  in  favor  of  the  propriety  of  the  order  of  consolidation,  and 
such  order  will  be  allowed  to  stand. 

The  appeal  is  dismissed. 


In  the  Matter  of  the  Appeal  from  Certain  Acts  of  the  Board  of 
Education  of  Union  Free  School  District  No.  4,  Town  of 
Hunter,  Greene  County,  and  from  the  Election  of  the  Board 
of  Education  of  Town  School  Unit  No.  1  of  said  Town 

Case  No.  417 

(Decided  April  22,  1918) 

The  itatnte  aireetlnx  la  terms  that  the  tmiteea  and  members  of  the  board 
ot  edncation  of  the  districts  compilsiitK  a  town  school  nnit  shall  "  elect 
members  of  the  board  of  education "  really  directs  an  appointment  by 
the  trustees  and  members  of  the  board  of  education  of  the  districts  In 
the  unit 

The  school  unit  from  the  action  of  which  this  appeal  is  taken  consists 
of  school  districts  Nos.  ff,  8  and  10  and  union  free  school  district  No.  4 
of  the  town  of  Hunter,  Oreene  county.  The  truBtees  of  such  school 
dlatrieta  and  the  board  of  education  of  such  union  free  school  district 
met  nn  June  12,  1917,  for  the  purpoae  of  electing  or  appointing  s  board 
of  education  of  the  school  unit  under  the  proviBions  of  chapter  329  of 
tbe  Laws  of  1917  (Township  School  Law),  The  proceedings  at  such 
meeting  are  spectflcall)'  stated  in  Uie  order  herein.  By  a  resolution 
adopted  the  secretary  of  the  meeting  cast  one  vote  for  each  member.  This 
appeal  is  brought  upon  the  ground  that  such  election  wax  improperly 
coDdncted.    From  the  evidence  adduced  held,  that  the  appointees  were  the 
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imuiiinotu  clioiM  of  tite  i>iem1)erB  of  the  board  autborited  to  appoint; 
that  their  designation  was  in  anbatantial  compliance  with  the  purpose 
of  the  itatnte  and  that  they  are  entitled  to  hold  their  officee.     Appeal 


Eanie  McK  Cfortia,  attorney  for  appellant 
Edward  W.  Lackey,  attorn^  for  respondents. 

FiiTLXY,  Commissioner. —  The  appeal  herein  is  brought  from 
the  action  of  the  trustees  and  members  of  the  board  of  education 
of  the  school  districts  comprising  School  Unit  No.  1,  town  of 
Hunter,  Greene  county,  in  electing  members  of  the  board  of 
education  of  anch  school  unit.  It  appears  that  auch  school  unit 
consists  of  School  Districts  "Sob,  6,  8  and  10  and  Union  Free 
School  District  No.  4  of  such  town.  The  trustees  of  such  districts 
and  the  board  of  education  of  such  union  free  school  district  met 
on  June  12,  1917,  for  the  purpose  of  electing  or  appointing  a 
board  of  education  of  the  school  unit,  as  provided  by  chapter  328 
of  the  Laws  of  1917,  known  as  the  Township  School  Law.  The 
trustees  of  School  Districts  Nos.  6,  8  and  10  were  present  at  such 
meeting  and  participated  therein.  The  board  of  education  of 
Union  Free  School  District  No.  4  consisted  of  five  mranbers.  Two 
of  such  five  members  were  present  at  the  meeting  and  took  part 
in  the  proceedings.  The  other  three  members  of  the  board  were 
present  at  the  meeting,  but  did  not  participate  therein  because 
of  a  question  which  had  arisen  as  to  their  title  to  office.  Because 
of  the  fact  that  it  is  alleged  in  the  petition  herein  that  the  three 
members  of  the  board  whose  titles  to  their  offices  had  been  attacked 
did  not  participate  in  the  election  of  the  board  of  education  of  the 
town  school  unit,  it  is  unnecessary  to  determine  as  to  their  right 
to  hold  their  offices. 

The  trustees  and  members  of  the  board  of  education  proceeded 
to  elect  Edward  W.  Lackey,  James  C.  Constable  and  Alonzo 
Holdridge  as  members  of  the  board  of  education  of  the  town 
school  unit.  The  appellant  complains  that  the  election  was  not 
conducted  as  required  by  statute  and  asks  that  the  election  be  set 
aside  as  illegal.     He  bases  his  claim  of  illegality  upon  the  grounds 
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that  the  election  was  not  by  ballot;  that  the  persons  declared 
elected  did  not  have  a  majority  of  the  votes  of  all  of  the  members 
of  the  board,  and  that  the  chairman  and  clerk  of  the  meeting  did 
not  canvass  the  votes  cast  for  the  candidates. 

It  appears  from  the  record  of  the  meeting  held  for  the  election 
of  the  board  of  education  of  the  school  unit  that  the  members 
were  elected  without  opposition,  the  secretary  of  the  meeting 
casting  one  vote  for  each  member,  pursuant  to  a  resolution  duly 
adopted.  No  other  candidates  were  nominated  and  no  question 
was  raised  at  the  time  as  to  the  regularity  or  validity  of  the 
proceeding. 

The  statute  provides  that  the  trustees  and  members  of  the 
board  of  education  of  the  districts  comprising  the  town  school 
unit  shall  "  elect  members  of  the  board  of  education  "  of  the  unit, 
and  directs  the  chairman  and  clerk  of  the  meeting  to  canvasi 
the  votes  cast  for  the  candidates  for  the  offices  to  be  filled  and 
provides  that  the  candidate  receiving  a  majority  of  the  votes  east 
shall  be  elected.  While  this  provides  in  terms  for  an  election, 
it  is  in  reality  an  appointment  by  the  tmsteea  and  members  of 
the  board  of  education  of  the  districts  in  the  unit.  The  statute 
does  not  require  the  taking  of  a  ballot,  and  there  is  nothing  in  the 
section  which  prevents  the  designation  of  members  of  the  board 
by  resolution  directing  the  clerk  of  the  meeting  to  cast  a  ballot 
for  the  respective  candidates.  It  is  clear  that  the  persons 
appointed  were  the  unanimous  choice  of  the  members  of  the  board 
authorized  to  appoint,  and  it  must,  therefore,  be  held  that  their 
designation  was  in  snbBtantial  compliance  with  the  purpose  of 
the  statute.  The  persons  designated  were  duly  qualified  electors 
of  the  town  school  unit,  and  having  been  designated  without  pro- 
test on  the  part  of  any  member  of  the  appointing  hoard  they  must 
be  deemed  to  have  been  duly  appointed  and  are,  therefore,  entitled 
to  hold  their  offices. 

The  appeal  is  dismissed. 

Btats  Dept.  Bepi.—  Vol.  IS        8t 


by  Google 


State  Department  Eepohtb 


Education  Department 


In  the  Matter  of  the  Appeal  of  Masoaket  M.  Fotherinohau 
from  the  Action  of  Uie  Board  of  Education  of  the  City  of 
Buffalo  Dismissing  Her  as  a  Teacher  in  the  Department  of 
Puhlic  Instruction  of  the  City  of  Buffalo 

Case  No.  422 

(Decided  April  24.  1918) 

Tb«  absence  of  a  teachci  from  her  duties  without  lawful  conaent  jtiatifios  a 
board  of  education  in  dismlaainz  hw  from  the  service. 

On  October  29,  ItllT,  the  board  of  education  of  the  dty  of  Buffalo  b; 
resolution  auipended  Misa  Margaret  H.  Fotheringhtiro,  the  appellant, 
from  her  poaition  as  a  teacher  in  the  department  on  the  ground  that 
Bbe  had  absented  herxtlf  from  duty  without  having  asked  for  or  receiTed 
any  permisaion  from  the  board  or  ths  auperintendent  of  education.  On 
the  hearing  had  in  the  matter  it  appeared  that  the  appellant  failed  to 
report  for  service  at  the  time  of  the  opening  of  the  public  scboiila  of 
the  city  on  September  4,  1917,  and  that  she  was  abaent  without  leave 
from  that  time  for  a  period  of  about  aixty  daya.  The  reason  for  not 
being  able  to  report  for  aervice  at  the  opening  of  the  school  was  that 
she  was  serving  a  sentence  of  sixty  days  imposed  upon  her  by  the  Police 
Court  of  the  District  of  Columbia  for  interfering  with  the  free  use  of 
the  highway  in  the  city  of  Washington  while  "  picketing  "  the  While 
House.  Ecld,  that  the  testimony  talcen  by  the  board  of  education  waa 
sufficient  to  austain  the  findings  of  the  board  that  the  appellant  was 
absent  from  her  duties  without  formal  or  legal  leave  of  absence  and  that 
the  reason  stated  by  the  appellant  aa  the  cause  of  her  failing  to  report 
at  the  opening  of  the  schools  constituted  no  reasonable  excuse.  Also 
held,  that  her  absence  constituted  a  plain  breach  of  the  obligations  which 
she  had  taken  upon  herself  when  she  accepted  the  position  of  teacher  in 
the  public  schools  of  the  city  and  for  this  reason  alone  the  board  of 
education  acted  within  Ita  jurisdiction  in  dismisalng  ber  from  the  serrlM. 

Hardy,  StancHffe  &  Whitaker,  attorneys  for  appellant 

William  S.  Rann,  Corporation  Counsel,  attorney  for  respondent 

FiHEGAN,  Acting  Commissioner. —  The  appellant,  Margaret  M. 
Fotheringham,  appeals  from  the  action  of  the  board  of  education 
of  the  city  of  Buffalo  in  dismissing  her  from  her  position  as 
teacher  in  the  department  of  public  instruction  in  such  city. 
It  appears  that  the  appellant  was  a  duly  appointed  teacher  of 
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domeetic  science  in  the  Buffalo  public  schools  and  was  engaged 
in  such  capacity  in  Grammar  School  No.  42  of  such  city.  She 
has  taught  such  subject  in  the  Buffalo  public  schools  for  upward 
of  two  and  one-half  years,  and  at  the  time  of  the  preferment 
of  charges  against  her  she  was  recognized  as  a  teacher  in  good 
standing  in  the  schools  of  the  city. 

On  or  about  September  17,  1917,  the  superintendent  of  educa- 
tion of  the  city  of  Buffalo  submitted  to  the  board  of  education 
charges  against  the  appellant,  pursunnt  to  subdivision  3  of 
section  872  of  the  Education  Law,  as  added  by  chapter  786  of  the 
Laws  of  1917.  It  was  alleged  in  such  charges  that  the  appellant 
"has  been  guilty  of  behavior  detrimental  to  the  best  interests  of 
the  public  schools,  and  has  neglected  to  discharge  the  duty  as  a 
teacher  and  baa  failed  to  give  efficient  and  competent  sei-vice  as 
required  by  the  language  of  the  school  law."  The  superintendent 
of  education  further  alleges  in  his  specification  of  charges  as 
follows : 

"On  information  and  belief,  I  charge  that  on  or  about  the 
4th  day  of  September,  1917,  said  Margaret  M,  Fotheringham, 
contrary  to  her  duty  as  a  teacher  and  in  violation  of  the  law,  did 
engage  in  picketing,  ao^jalled,  in  front  of  the  White  House,  with 
intent  to  harass  and  annoy  the  President  of  the  United  States 
and  others  in  authority ;  that  she  was  arrested  by  duly  appointed 
officers  of  the-law,  tried  by  a  court  having  competent  jurisdiction, 
found  guilty  and  was  sentenced  to  serve  sixty  days  in  the  work- 
house at  Occoquan,  Va.,  and  that  she  is  now  serving  this  sentence 
in  that  institution. 

"  I  further  charge  that  said  Miss  Margaret  M.  Fotheringbam 
was  on  the  4th  day  of  September,  1917,  a  teacher  of  Domestic 
Science  in  the  department  and  under  contract  to  teach  during  the 
school  year  beginning  September  4th,  1917,  and  that  she  absented 
herself  from  duty  without  having  asked  for  or  having  received 
any  permission  from  the  Board  or  the  Superintendent  of 
Education." 

On  October  29,  1917,  the  board  of  education  of  the  city  of 
Buffalo  adopted  a  resolution  suspending  the  appellant  from  her 
position  pending  a  hearing  on  the  charges.     On  or  about  Novem- 
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ber  2,  1917,  a  copy  of  the  fonnal  charges  preferred  against  the 
appeUant  was  served  upon  her,  together  with  a  notice  for  a  hear- 
ing to  be  hdd  before  the  board  of  education  on  the  9th  day  of 
November,  1917.  The  date  of  the  hearing  was  subsequently 
fixed  for  Friday,  November  16,  1917,  at  which  time  the  appellant 
appeared  and  made  answer  to  the  charges  against  her.  The 
appeUant  was  represented  by  caunsel  and  full  and  fair  oppoi^ 
tnnity  was  given  for  the  presentation  of  proof  in  defense  of  the 
charges  and  for  the  cross-examination  of  witnesses  who  testified 
in  support  thereof. 

The  board  of  education  rendered  its  decision  on  or  about 
November  27,  1917,  and  determined  that  the  appeUant  should 
be  dismissed  from  her  position  as  teacher  in  the  public  schools  of 
the  city.  The  board  of  education  in  its  decision  finds  that  the 
appellant  failed  to  report  for  service  at  the  time  of  the  opening 
of  the  public  schools  of  the  city  on  September  4,  1917,  and  that 
she  was  absent  without  leave  from  that  time  for  a  period  of  about 
sixty  days.  Her  reason  for  not  being  able  to  report  for  service 
at  the  opening  of  the  schools  was  that  at  such  time  she  was  serving 
a  sentence  of  sixty  days  imposed  upon  her  by  the  Police  Court 
of  the  District  of  Columbia  in  the  Occoquan  workhouse,  a  penal 
institution  at  Occoquan,  Va.  The  board  states  in  its  decision 
that  the  appellant  testified  "That  she  went  to  Washington  on 
August  15,  1917,  was  arrested  three  times  —  on  the  25th  of 
August,  on  the  29  th  of  August  and  on  the  4th  of  September  — 
and  was  convicted  each  time  of  interfering  with  the  free  use  of 
the  highway  or  unlawfully  assembling  and  blocking  the  highway, 
and  that  in  one  or  more  of  these  convictions  no  appeal  was 
allowed ;  that  an  appeal  was  allowed  and  bail  given  for  the  arrest 
of  August  29th ;  that  she  remained  in  Washington  after  Septem- 
ber 4th  and  was  arrested  on  that  day,  convicted,  refused  to  pay 
her  fine  although  she  had  the  mon^,  and  served  her  sentence  of 
sixty  days." 

No  serious  controversy  as  to  the  facts  has  arisen.  The  chaises 
specified,  among  other  things,  that  during  the  school  year  ban- 
ning September  4,  1917,  "she  absented  herself  from  duty  without 
having  asked  for  or  having  received  any  permission  from  the 
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board  or  the  superiBtendent  of  education."  It  is  not  claimed 
bj  the  appellant  that  she  obtained  leave  of  absence  from  the  board 
or  superintendent.  It  appears  from  her  testimony  that  she  tele- 
phoned Misfl  Ethel  M.  Coan,  the  director  of  domestic  science  and 
her  superior  in  office,  on  the  morning  that  she  left  for  Wash- 
ington, informing  her  that  ahe  was  going  to  Washington  to  picket 
the  White  House  and  mi^t  be  arrested  and  stating  that  she 
thought  that  she  would  be  awa;  from  school  for  probably  two 
weeks.  Miss  Coan  testifies  that  she  did  not  understand  that  the 
appellant  was  asking  for  leave  of  absence  and  that  she  did  not 
grant  a  leave  of  absence.  It  is  apparont  from  the  testimony  that 
the  appellant  fully  realized  the  probability  of  her  arrest  and  that 
upon  conviction  she  would  not  return  because  of  her  purpose  to 
serve  the  term  of  her  sentence  rather  than  to  pay  the  fine  which 
might  be  imposed. 

A  careful  consideration  of  the  evidence  shows  clearly  enough 
that  the  board  of  education  was  justified  in  its  finding  that  the 
appellant  was  absent  from  her  position  without  leave  of  absence. 
Her  inability  to  return  to  her  position  when  the  public  schools 
of  the  city  opened  on  September  4,  1917,  was  occasioned  by  her 
voluntary  act  in  placing  herself  in  a  situation  where  she  was 
prevented  from  fulfilling  her  obligations  as  a  teacher.  She  con- 
templated  the  possibility  of  arrest  and  imprisonment  when  she 
undertook  the  activities  in  which  she  was  engaged  at  the  time  of 
her  arrest  Under  such  circumstances  it  will  not  do  for  the 
appellant  to  now  assert,  as  a  justifiable  excuse  for  her  failure  to 
report  for  duty  at  the  opening  of  her  school,  that  she  was  pre- 
vented from  so  doing  by  her  imprisonment. 

The  law  relative  to  the  dismissal  of  public  school  teachers  in 
cities  provides  that  "  Such  persons  and  all  others  employed  in 
the  teaching,  examining  or  supervising  service  of  the  schools  of 
a  city,  who  have  served  the  full  probationary  period,  or  have 
rendered  satisfactorily  an  equivalent  period  of  service,  prior  to 
the  time  this  act  goes  into  effect,  shall  hold  their  respective  posi- 
tions during  good  behavior  and  efficient  and  competeait  service, 
and  shall  not  be  removable  except  for  cause  after  a  hearing  by  the 
affinnative  TQtQ  gf  a  majority  of  the  board.'* 
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A  teacher  is  thus  protected  in  her  tenure  "  during  good  behavior 
and  efficient  and  competent  serviea"  She  may  be  dismissed  for 
cause  consisting  of  a  breach  of  any  of  the  conditions  of  her  toiure. 
If  she  is  guilty  of  misconduct  or  neglect  of  duQ"  tending  to  affect 
her  competency  or  efficiency  as  a  teacher,  it  constitutes  a  cause 
for  removal.  If  slie  intentionally  disobeys  the  rules  prescribing 
the  conduct  of  teachers  or  fails  to  perform  duties  required  of  her 
as  a  teacher,  she  violates  the  obligations  of  her  employment  It  is 
not  "good  b^avior,"  within  the  meaning  of  the  statute,  for  a 
teacher  to  absent  herself,  without  reasonable  excuse,  from  her 
position,  since,  although  there  be  no  rule  or  n^lation  prohibiting 
such  absence,  it  constitutes  necessarily  a  breach  of  the  obligations 
attached  to  her  position.  It  is  obvious  that  there  could  be  no 
efficiency  of  school  administration  if  teachers,  of  their  own  accord, 
were  permitted  to  leave  their  places  for  the  purpose  of  engaging 
in  political,  social  or  individual  activities,  in  no  way  connected 
with  the  teaching  services  which  they  are  employed  to  perform. 

The  testimony  taken  hy  the  board  of  education  was  sufficient 
to  sustain  the  finding  of  the  board  that  the  appellant  was  absent 
from  her  duty  without  formal  or  legal  leave  of  absence.  Such 
absence  imder  the  circumstances  was  held  by  the  board  to  conr 
stitute  neglect  of  duty.  The  reasons  stated  by  the  appellant  as 
the  cause  of  her  failure  to  report  at  the  opening  of  the  schools 
of  the  city  and  the  circumstances  of  her  detention  were  held 
properly  by  the  board  not  to  constitute  a  reasonable  excuse  for 
her  absence.  Her  conduct  in  subjecting  herself  voluntarily  to  a 
condition  or  situntion  which  must  necessarily  prevent  her  ful- 
filling her  obligations  as  a  teacher  was  properly  heI4  not  to  be 
"good  behavior"  within  the  meaning  of  the  statute,  and  as  she 
was  absent  from  her  post  of  duty  without  lawful  excuse  she  was 
not  rendering,  as  the  law  requires,  efficient  and  competent  service. 
The  conclusion  reached  hy  the  board  as  to  the  nature  of  such 
conduct,  entirely  apart  from  the  character  of  the  offense,  was 
justifiable  and  no  sufficient  reason  has  been  disclosed  upon  this 
appeal  for  disturbing  the  board's  determination.  There  is  no 
evidence  to  show,  and  it  is  not  claimed  hy  appellant,  that  the 
board  acted  through  malice  or  caprice.      Her  absence  without 
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lawful  consent  constituted  a  plain  breach  of  the  obligations  which 
she  had  taken  upon  herself  when  she  accepted  the  position  of 
teacher  in  the  public  schools  of  the  city,  and  for  this  reason  alone 
the  board  of  education  acted  within  its  jurisdiction  in  dismissing 
her  from  the  service. 
The  appeal  is  dismissed. 


ti  the  Matter  of  the  Apjreal  from  the  Decision  of  S.  J.  Pbebtow, 
District  Superintendent  of  Schools  of  the  First  Supervisory 
District  of  Westchester  County,  as  to  the  Boundary  between 
School  District  No.  4,  Town  of  Rye,  and  School  District  No.  1, 
Town  of  Harrison 

Case  No.  424 

(Decided  May  3,  1918} 

An  uicinitesteil  deicription  of  the  bcnndary  Hum  of  ■  bcIiodI  diotrict  mads 
by  a  proper  official  mnst  be  accepted. 

The  questioQ  herein  arose  through  a  diipute  as  to  whether  certain 
lands  owned  by  Frank  C.  Mertz  in  Westchester  county  are  within 
district  No.  1,  town  of  Harrison,  as  alleged  by  Mr.  Mertz,  appellant,  or 
within  district  No.  4,  town  of  Rye,  in  said  county.  The  matter  was 
referred  to  8.  J.  Preaton,  district  superintendent  of  schools  of  the 
Hret  supervisory  district  of  Westchester  county.  That  official  decided 
that  the  lands  were  within  School  District  No.  4,  town  of  Rye,  and 
from  his  determination  this  appeal  was  brought.  The  affidavit  of 
John  W.  Diehl  showing  that  the  records  of  the  town  of  Rye  gave  the 
said  lands  as  not  ticing  included  in  said  district  No.  4  ol  Rye  and  there 
being  no  proof  to  the  contrary  offered,  held  that  the  said  lands  are  within 
and  should  be  taxed  in  district  No.  1,  town  of  Harrison.  Appeal  euat^ned. 

William  A.  Davidson,  attorney  for  appellant 

FiNEQAN,  Acting  Commissioner. —  The  appellant  herein,  Frank 
C.  Mertz,  is  the  owner  of  taxable  real  property  which  he  alleges 
lies  wholly  within  School  District  No.  1,  town  of  Harrison,  West- 
chester county,  and  is  aobject  to  taxation  for  the  support  of  the 
eehools  in  that  district.     It  appears  that  a  dispute  arose  as  to 
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the  location  of  the  boundary  line  between  District  No.  4,  town 
of  Rye,  and  Difitrict  No.  1,  town  of  Harrison,  and  an  application 
was  made  b;  the  town  board  of  the  town  of  Kje  to  S.  J.  Preston, 
the  district  superintoident  of  schools  of  the  first  supervisorv 
district  of  Weetcheater  county,  for  an  order  declaring  certain  land 
owned  by  the  appellant  Mertz  to  be  either  in  School  District  No.  4, 
town  of  Rye,  or  in  School  District  No.  1,  town  of  Harrison.  The 
district  superintendent  considered  the  matter  and  rendered  a  deci- 
sion that  "  all  that  portion  of  the  property  of  Frank  C.  Mertz  in 
the  town  of  Rye,  in  question,  lies  wholly  in  school  district  No.  4, 
town  of  Rye,"  The  appellant  appeals  from  this  determination  and 
asks  that  a  decision  be  rendered  that  no  part  of  the  land  in  question 
owned  by  the  defendant  is  within  School  District  No.  4  of  the 
town  of  Rye. 

The  petitioner  alleges  that  the  land  in  question  consists  of  about 
forty  acres  and  was  formerly  owned  by  one  Julia  A.  Park,  and 
that  he  has  owned  such  land  for  a  period  of  nearly  six  years. 
He  further  alleges  that  during  the  time  that  he  has  owned  the 
property  the  school  taxes  thereon  have  always  been  paid  in  the 
town  of  Harrison,  and  that  he  has  never  paid  any  school  tazes 
in  School  District  No.  4,  town  of  Rye.  The  appellant  in  support 
of  his  contention  submits  the  affidavit  of  John  W.  Didil,  who  was 
a  clerk  of  the  board  of  education  of  District  No.  4,  town  of  Rye, 
in  the  year  3882  and  acted  as  such  from  that  time  until  the  year 
1897,  and  who  was  a  member  of  the  board  of  education  of  such 
district  from  1898  to  1910.  It  is  alleged  therein  that  the  deponait 
in  1882  searched  the  records  in  the  office  of  the  town  clerk  of 
the  town  of  Rye  and  in  other  offices  for  the  purpose  of  obtaining 
information  as  to  the  boundary  lines  of  such  School  District  No.  4. 
It  appears  that  he  thereupon  prepared  a  description  of  the  bound- 
aries of  such  district,  which  was  dated  November  5,  1883,  and 
approved  by  the  then  school  commissioner  of  the  district  A  copy 
of  the  description  of  the  boundaries  as  thus  prepared  by  Mr.  Diehl 
is  included  in  the  papers.  It  is  further  alleged  by  Mr.  Dirfil 
that  at  the  time  the  description  was  prepared  the  location  of  the 
parcel  of  land  now  owned  l^  the  appellant  was  especially  brought 
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to  his  attention,  and  it  was  then  agreed  that  such  parcel  was  not 
included  in  District  No.  4,  town  of  Kye,  and  was  intentionally 
eliminated  in  making  the  description  of  the  boundariea  of  such 
district 

The  notice  of  appeal  and  the  affidavits  therein  have  been  served 
upon  the  district  superintendent  and  the  town  board  of  the  town 
of  Eye.  The  parties  so  served  have  not  contrated  the  accuracy 
of  the  description  or  the  truth  of  the  statements  made  by  the 
persons  who  submited  affidavits  in  behalf  of  the  appellant.  It 
must,  therefore,  be  assumed  that  the  boundaries  as  described  in 
the  description  referred  to  are  the  true  boundaries  of  District 
No,  4,  town  of  Kye  The  statements  of  the  appellant  and  the 
persons  who  testify  in  his  behalf  must  be  accepted  upon  this 
appeal  and  govern  the  determination  thereof. 

An  examination  of  the  description  and  the  statements  made 
by  the  parties  discloses  clearly  enough  that  the  land  owned  by 
the  appellant  is  that  which  was  formerly  owned  by  Julia  A.  Park, 
situated  partly  in  the  town  of  Rye  and  partly  in  the  town  of 
Harrison,  and  that  the  district  as  described  in  the  description  of 
boundaries  did  not  include  the  land  so  owned  by  Julia  A.  Park. 
There  is  nothing  to  indicate  that  such  boundaries  have  been  altered 
or  any  other  official  action  taken  so  as  to  include  sucb  land  within 
the  boundaries  of  District  No.  4,  town  of  Rye.  It  follows,  there- 
fore, that  such  land,  which  is  now  owned  by  the  appellant,  Frank 
C  Mertz,  is  not  included  within  the  boundaries  of  sucb  District 
No.  4,  town  of  Rye,  but  is  included  and  should  be  taxed  for  school 
purposes  in  District  No.  1,  town  of  Harrison. 

The  appeal  is  sustained. 

It  is  hereby  ordered,  That  the  decision  rendered  by  S.  J. 
Preston,  district  superintendent  of  schools  of  the  first  supervisory 
district  of  Westchester  county,  on  June  12,  1917,  to  the  effect  that 
"  that  portion  of  the  property  of  Frank  C.  Mertz  in  the  town  of 
Rye,  in  question,  lies  wholly  within  school  district  No.  4  of  the 
town  of  Rye,"  be  and  the  same  hereby  is  set  aside  and  declared 
of  no  effect 
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In  the  Matter  of  the  Appeal  of  Alvah  Lotelack  and  Others 
from  the  Eefuaal  of  the  Board  of  Education  of  the  Town  of 
Clinton,  Dutchess  County,  to  Provide  Academic  Inatruction 
for  the  Pupils  of  Said  Town 

Case  No.  423 

(Becided  May  13,  1918) 

To  compel  *  town  toud  of  edncatioa  to  piovlde  academic  initniction  fot 
pupils  thereia  an  application  foi  anch  instmction  mnat  be  made  in 
bebalf  cf  snch  pupUa. 

In  the  town  of  Clinton,  DulchcM  count;,  are  oerersl  children  who 
have  completed  tlie  work  of  the  eighth  grade  of  the  public  BchooU  of  the 
town  and  who  are  dcairous  of  ingtmction  in  academic  sabjecta.  No  school 
1«  provided  for  academic  pupils  in  the  town  and  the  appellants  herein, 
who  are  the  parents  of  the  children  in  question,  hare  caused  their 
children  to  attend  the  Poughkeepaie  high  achool.  The  town  board  of 
education  ia  allied  to  have  refused  to  pa,;  the  tuition  ot  the  children 
of  the  appellanta  attending  from  aaid  town  in  the  Poughkeepsie  high 
■chool.  Held,  that  it  waa  the  duty  of  the  board  of  education  of  the  town 
to  provide  academic  inatruction  for  the  pupila  therein  who  had  cmn- 
pleted  the  work  of  the  elementary  grades.  Such  Instruction  could  be 
given  either  in  academic  courses  in  the  town  schools  or  by  similar  instruc- 
tion in  tbo  BchooU  of  other  towns,  cities  or  districts.  Application  for 
such  instruction  in  the  achools  of  another  town,  city  or  diatrict  must 
be  made  to  the  board  by  the  parents  of  the  pupils  or  some  one  in  their 
behalf.  Also  held,  that  in  view  of  the  positive  statements  contained 
in  the  answer  herein,  that  no  such  af^lication  was  made  to  the  respondoit 
board,  the  appellants  have  no  legal  ground  for  complaint  and  the  appeal 
must  be  dismissed.    Appeal  dismissed. 

Chester  Husted,  attorney  for  appellants. 

Benson  R.  Frost,  attorn^  for  respondents. 

FiNEOAiT,  Acting  Commissioner. —  The  appellants  all^e  that 
they  are  residents  of  the  town  of  Clinton,  Dutchess  county,  and 
are  parents  of  children  who  have  completed  the  work  of  the  eighth 
grade  of  the  public  schools  of  such  town  and  desire  to  receive 
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further  instruction  in  academic  subjects;  that  there  is  no  school 
maintained  in  the  town  in  which  such  instruction  is  provided 
and  that  they  have  caused  their  children  to  enter  the  Pough- 
kecpsie  high  school  in  order  that  they  might  receive  such  instruc- 
tion. The  appellants  also  allege  that  the  board  of  education  of 
the  town  of  Clinton,  after  a  demand,  therefor,  has  refused  to 
pay  the  tuition  of  the  pupils  attending  from  said  town  in  the 
Poughkeepsie  high  school. 

An  answer  has  been  filed  in  behalf  of  the  board  of  education, 
in  which  it  is  alleged  that  no  application  has  ever  been  made  to  the 
board  to  provide  academic  instruction,  except  in  the  ease  of  one 
pupil  who  is  not  included  in  this  appeal.  It  is  also  alleged 
that  the  board  has  never  received  any  official  noti^cation  of  the 
fact  that  the  children  of  the  appellant  entered  the  Poughkeepsie 
high  school,  and  that  the  appellants,  or  any  one  in  their  behalf, 
did  not  request  the  hoard  to  provide  academic  instruction  for 
their  children.  It  further  appears  from  the  answer  of  the 
respondents  that  the  town  of  Clinton  adjoins  the  towns  of  Rhine- 
beck  and  Washington,  in  which  hi^  schools  are  maintained 
where  academic  instruction  might  be  received,  and  that  the  town 
of  Clinton  does  not  adjoin  the  city  of  Poughkeepsie,  where  the 
children  are  in  attendance. 

It  is  provided  in  section  342  of  the  Education  Law,  as  added 
by  chapter  328  of  the  Laws  of  1917,  that  where  pupils  of  school 
age  residing  in  a  town  may  be  more  conveniently  instructed  in 
the  schools  of  an  adjoining  town  or  of  a  union  free  school  district 
or  city,  the  board  of  cdncition  of  such  town  may  provide  for  the 
transfer  of  such  pupils  to  the  school  or  schools  in  such  adjoining 
town,  union  free  school  district  or  city.  Where  a  transfer  is 
thus  made  the  statute  requires  the  board  of  education  of  the  town 
to  send  notice  thereof  to  the  board  of  education  of  the  town, 
district  or  city  to  which  it  is  proposed  to  transfer  the  pupils,  and 
thereupon  provision  must  he  made  for  the  accommodation  of  the 
pupils  so  transferred.  Where  a  transfer  is  thus  made,  the  board 
of  education  of  the  town,  district  or  city  in  which  the  pupils 
are  instructed  must  submit  to  the  board  of  education  of  the  town 
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where  they  reside  a  statement  of  the  cost  of  iuBtructioo  of  sach 
pupils.  The  cost  of  such  instruction  then  becomes  a  charge 
against  the  town  and  must  be  paid  in  the  same  manner  as  other 
charges.  The  amount  so  charged  is  to  be  detennined  hy  agree- 
ment between  the  boards  of  education. 

A  board  of  education  of  a  town  school  unit  was  also  authorized 
hj  section  340,  subdivision  9,  of  the  Education  Law,  as  added 
by  chapter  828  of  the  Laws  of  1917,  to  contract  with  boards  of 
education  of  other  towns,  tmion  free  school  districts  and  cities 
for  the  instruction  of  the  pupils  of  the  town,  and,  in  the  case  of 
academic  pupils,  the  State  allowance  for  the  instruction  of  non- 
resident academic  pupils  was  to  be  paid  to  the  town  where  the 
pupils  reside.  In  all  such  cases  the  board  of  education  of  the 
town  in  which  the  pupils  reside  is  required  to  contract  for  such 
instruction  with  the  board  of  education  of  the  town,  city  or  dis- 
trict in  which  the  pupils  are  instructad. 

It  was  the  duty  of  the  board  of  education  of  the  town  to 
provide  academic  instruction  for  the  pupils  therein  who  had 
completed  the  work  of  the  elementary  grades.  Such  instruction 
could  either  be  given  in  courses  to  be  established  I^  the  board 
in  the  schools  of  the  town  or  provision  might  be  made  for  such 
instruction  by  transfer  to  the  schools  of  other  towns,  cities  or 
districts  or  by  contract  with  the  boards  of  education  thereof, 
under  the  sections  above  referred  to.  In  either  case  it  is  neces- 
sary that  application  for  such  instruction  in  the  schools  of  another 
town,  city  or  district  be  made  to  the  board  by  the  parents  of  the 
pupils  or  some  one  in  their  behalf.  If  application  or  request  for 
such  instruction  is  not  made  and  no  official  action  is  taken  in 
respect  thereto  by  the  board,  there  is  no  basis  for  an  appeal  to 
the  Commissioner  of  Education.  In  view  of  the  positive  state- 
ments contained  in  the  answer  that  no  such  application  was  made 
to  the  respondent  board,  it  must  be  held  that  the  appellants  have 
no  legal  ground  for  complaint  and  on  this  account  the  af^peal 
must  be  dismissed. 

The  appeal  is  dismissed. 
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In  the  Matter  of  the  Appeal  of  Chablsb  H.  Blacebt  and  Others 
from  the  Refusal  of  the  Board  of  Education  of  the  Town  of 
Marlborough  to  Transfer  Certain  Pupils  to  the  Marlborough 
High  School 

Caae  No.  425 

(Decided  May  13, 1018) 

TrantfwtliiB  pnplla  who  iun  not  completed  the  elglitfa  grade  wotk  to  sclioob 
ontelde  ol  Uie  town. 

The  board  of  education  of  the  town  of  Marlborougli  has  refused  the 
appiication  made  bj  Chaiiea  H.  Bladcet  and  eeverai  otiier  residente  of 
tiiat  town  for  the  traiufer  of  their  ehildrcD  for  instruction  in  the  school 
maintained  in  the  Marlborough  union  free  school  district,  which  is  not 
nnder  the  jnrisdiction  of  said  reapondent  board.  None  of  the  children 
■ought  to  1m  tranaferred  Iiave  complet«d  the  work  of  the  eighth  grade  or 
have  passed  the  examination!  prerequisite  for  academic  recc^ition.  Btld, 
tba,t  while  the  iutereeta  of  the  children  are  in  all  crkb  to  be  considered 
it  cannot  be  said  that  as  a  matter  of  Isw  the  board  of  education  is 
bound  to  transfer  children  who  have  not  completed  the  eighth  grade  to 
be  instructed  elsewhere  at  the  expense  of  the  township,  unless  it  !■ 
shown  beyond  question  that  convenience  of  instruction  requires  such 
transfer.  Also  Aeld,  that  the  appellants  hare  failed  to  show  sufficient 
facta  to  authorize  such  transfer.    Appeal  dismissed. 

FinBOAN,  Acting  Commissioner. —  Charles  H.  Blacket  and 
several  other  residents  of  the  town  of  Marlborough  have  made 
application  to  the  board  of  education  of  said  town  to  transfer 
their  children  for  instruction  in  the  school  maintained  in  the 
Marlborough  union  free  school  district  which  Is  not  under  the 
jurisdiction  of  said  town  board  of  education.  The  papers  sub- 
mitted by  the  dppellants  are  very  informal  and  allege  in  substance 
that  on  October  3,  1917,  the  town  board  of  education  met  and 
decided  not  to  pay  the  tuition  of  pupils  in  other  schools  who 
were  not  of  full  academic  grade.  It  appears  that  in  the  case 
of  each  of  the  appellants  the  pupils  whose  transfer  was  requested 
have  not  completed  the  work  given  in  the  grades  and  have  not 
passed  the  examinations  entitling  them  to  be  recognized  as 
acadonic  pupils.     The  respondent  board  of  education  has  voted 
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to  provide  acadtsnic  instruction  for  all  pupils  of  aeademic  grade. 
Therefore,  the  question  for  determination  is  as  to  the  propriety 
of  the  transfer  of  such  pupils  for  instruction  at  the  expense  o£ 
the  town,  under  the  provisions  of  section  342  of  the  Township 
Law,  upon  the  ground  that  the  pupils  can  be  more  conveniaitly 
instructed  in  the  Marlborough  high  school  than  in  the  schools 
of  their  own  district.  While  the  exact  distance  from  the  resi- 
dence of  the  pupils  to  the  schoolhouse  in  the  district  in  which  they 
live  and  also  from  their  residences  to  the  Marlborough  high  school 
is  not  definitely  stated,  it  appears  that  the  residences  of  nearly 
all  of  the  children  are  much  nearer  the  schoolhouse  in  their  own 
district  than  the  schoolhouse  in  the  Marlborough  union  free 
school  district.  The  transfer  requested  seems  not  to  have  been 
urged  so  much  upon  the  ground  of  accessibility  to  the  Marl- 
borough high  school  as  upon  the  ground  of  better  facilities  for 
instruction.  The  answer  discloses  that  the  school  in  each  of  tho 
common  school  districts  under  the  control  of  the  town  board  of 
education  is  maintained  with  one  or  more  competent  teachers  in 
charge,  capable  of  instructing  the  children  in  all  grade  aubjecta. 
The  statute  evidently  contemplates  that  the  board  of  education 
shall  exercise  its  discretion  in  transferring  pupils  upon  the 
ground  of  greater  convenience  to  the  pupils.  While  the  interest' 
of  the  children  are  in  all  cases  to  be  considered,  it  cannot  be  said 
that  as  matter  of  law  the  board  of  education  is  bound  to  transfer 
children  who  have  not  completed  the  work  of  the  eighth  grade 
to  be  instructed  elsewhere  at  the  expense  of  the  township,  unless 
it  is  shown  beyond  question  that  convenience  of  instruction 
requires  such  transfer.  The  appellants  have  failed  to  show 
sufBcient  facts  to  authorize  me  to  require  the  transfer  of  these 
pupils. 

The  appeal  is  dismissed. 
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In  the  Matter  of  the  Appeal  of  Maby  Edwabds  Chueoh  Relative 
to  Payment  of  Teacher's  Wages 


(Decided  May  13,  1918) 

A  tuchei  cBimot  lie  iHowed  pay  fot  tbe  d*yi  dnring  which  her  own  action 
result!  In  the  dosins  of  hei  icbooL 

Hie  appellant  woa  employed  aa  the  teacher  in  district  No.  4,  town 
of  Greenwood,  by  the  district  superintendent,  acting  (or  the  board  of 
education.  On  Monday,  October  15,  1B17,  the  teacher  was  directed  to 
close  the  school  for  the  balance  of  the  week.  The  appellant,  however, 
failed  to  open  the  school  until  October  29,  1617.  The  present  appeal 
is  as  to  whether  she  is  entitled  to  receive  pay  for  the  days  during  which 
she  failed  to  teach  not  covered  by  the  order  of  the  auporinfcndent.  Held, 
that  the  appellant's  failure  to  teach  for  the  week  commencing  October 
22,  IBIT,  was  the  result  of  her  own  voluntary  act  and  that  she  is  not 
Kititled  to  her  salary  for  such  weelc.  Recommendation  made  that  the 
allowance  already  offered  to  and  refused  by  appellant  be  retendered  to  her 
by  the  board.    Appeal  dinniued. 

Crayton  L.  Earley,  attorney  for  appellant. 

Wm.  G.  Kello^,  attorney  for  respondent. 

FiNBOAN,  Acting  Commissioner. —  The  appellant  alleges  in 
her  petition  that  in  May,  1917,  the  trustee  of  District  No.  4, 
town  of  Greenwood,  entered  into  an  oral  contract  with  her  to 
teach  school  in  said  district  for  the  term  of  eighteen  weeks  at  a 
salary  of  twelve  dollars  and  fifty  cents  per  week,  beginning 
September  4,  1917,  which  appears  to  have  been  confirmed  in 
writing  by  the  trustee  of  the  district.  The  memorandum  con- 
firming the  oral  contract  recites  that  the  appellant  was  hired  by 
him  for  the  term  and  at  the  salary  above  stated  "with  no  vaca- 
tion for  potato  digging."  The  respondent  board  of  education 
of  the  town  of  Greenwood  ratified  the  contract  and  recognized  the 
appellant  as  a  teacher  in  accordance  with  its  terms. 
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It  is  alleged  by  the  appellant  that  school  was  ordered  doeed 
by  the  district  superiatendeDt,  acting  for  the  board  of  education, 
during  a  period  of  eight  r^;ular  school  days  in  the  month  of 
October,  1917,  against  the  protest  of  the  appellant,  and  that  the 
hoard  has  refused  to  pay  her  for  this  period.  The  respondent 
board  states  in  their  answer  that  the  school  was  closed  by  their 
direction  from  October  sixteenth  to  October  nineteenth,  inclusive. 
The  hoard  recognizes  that  under  the  contract  it  was  not  relieved 
from  paying  the  teacher  her  salary  for  this  period  and  offered  to 
the  appellant  the  sum  of  nine  dollars  and  ninety  cents  in  payment 
for  such  days,  which  she  refused  to  accept. 

It  appears  from  the  affidavits  of  the  clerk  of  the  board  of 
education  and  the  district  superintendent  which  are  filed  in 
answer  to  the  appeal  that  school  was  not  closed  during  the  week 
beginning  October  twenty-second  at  the  direction  of  the  board 
of  education,  but  was  closed  because  of  the  refnsal  of  the  appel- 
lant to  continue  school  during  said  week.  No  reply  has  been 
filed  by  the  appellant  controverting  these  positive  averments  con- 
tained in  the  affidavits  referred  to.  The  district  superintendent 
states  that  the  direction  which  he  gave  to  the  appellant  on  Mon- 
day, October  fifteenth,  was  that  she  should  "  close  school  for  the 
balance  of  the  we^;"  that  appellant  then  stated  that  when  the 
board  got  ready  to  open  school  again  th^  coold  get  another 
teacher,  that  she  was  through.  The  superintendent  thereafter 
wrote  to  the  appellant  that  she  must  complete  her  contract  and 
that  she  had  better  go  bsck  and  open  school,  which  she  did  on 
October  twenty-ninth.  The  contention  of  the  respondents,  there- 
fore, is  that  they  are  not  responsible  for  the  closing  of  the  school 
for  the  week  commencing  October  22,  1917,  but  that  the  appel- 
lant's failure  to  teach  for  this  period  was  because  of  her  own 
voluntary  act,  and  that  on  this  account  the  appellant  is  not  enti- 
tled to  her  salary  for  such  week.  The  facts  disclosed  justify  this 
contention. 

The  respondent  board  has  tendered  to  the  appellant  the  amoxmt 
due  her  aa  salary  for  the  four  days  that  the  school  was  closed 
by  their  direction,  less  the  deduction  on  account  of  the  teachers' 
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retirement  fuqd.  The  amount  flo  tendered  le  all  that  the  appd- 
lant  is  entitled  to  receive.  It  is  suggested  that  the  board  again 
tender  her  the  amount  to  which  she  is  ^titled. 

The  appeal  is  dismissed. 


In  the  Matter  of  the  Appeal  from  an  Order  Changing  the 
Boundary  Lines  of  Diatriets  Nos.  3  and  6,  Town  of  iloaeboom, 
Otsego  County 

Case  No.  428 

(D«cidcd  Ha;  13,  1618) 

ProTfsloiu  u  to  altaration  of  the  Intuilules  of  a  Khool  diatilct  nndoi  Medon 
133  of  the  Bdncatlon  Law  b;  a  dlstiict  inpeiintendeDt. 

The  petitioners  herein  are  reaJdentB  and  tazpayera  of  district  No,  6i 
town  of  Boseboom,  and  they  aak  that  certain  farmlandB  in  the  tomiB  of 
Raseboom  and  Cherr;  Valley  be  inclnded  within  the  territorial  limits  of 
distrtet  No.  6,  town  of  Roseboom,  so  aa  to  leave  that  district  as  it  was 
before  the  transferring  of  the  said  farms  to  district  No.  3,  town  of 
Roseboom.  The  owners  of  the  farma  in  question  have  failed  to  answer 
the  allegations  of  the  petition  although  copies  thereof  have  been  served 
npim  them,  and  have  failod  to  object  to  the  alteration  of  the  boundariea 
of  the  district.  Etld,  that  the  proceeding  is  one  within  the  provisions  of 
sections  123,  124  and  125  inclusive  of  the  Education  Law,  and  that  it 
will  be  necessary  for  the  appellants  to  apply  to  the  superintendent  of 
districts  Noe.  3  and  6  ao  that  the  boundaries  of  district  No.  6  may  be 
ro-establiahed  as  prior  to  the  transfer  of  the  said  farms.    Appeal  dis- 

Elmer  C.  Smith,  attorney  for  appellant 

FiNEOAN,  Acting  Commiesioner. —  On  April  18,  1916,  District 
Superintendent  Harrison  Cossaart  made  an  order  dissolvtn;; 
District  No.  6,  town  of  Roseboom,  and  District  No.  7,  town  of 
Cherry  Vall^,  and  annexing  the  territory  of  each  of  said  dis- 
tricta  to  District  No.  5,  town  of  Cherry  Valley.  Thereafter  an 
appeal  was  taken  from  that  portion  of  the  order  which  dissolved 
District  No.  6,  town  of  Roaeboom,  and  annexed  its  territory  to 
District  No.  5,  town  of  Cherry  Valley.  This  appeal  was  bus- 
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tained  and  the  order  of  the  district  Buperintendent  waa  set  aside 
in  80  far  as  it  related  to  diesolution  and  annexation  of  Districi 
No.  6,  town  of  RoBeboom.      12  St.  Dept  Kept.  425. 

Prior  to  the  determination  of  the  appeal  and  on  or  about  the 
7th  day  of  September,  1916,  the  said  district  superintendent 
issued  an  order  transferring  certain  property,  to  wit,  the  farms 
of  Martin  Steenburgh  and  Alvin  Winnie,  from  aaid  District 
No,  6,  town  of  Roaeboom,  which  had  then  become  a  part  of  the 
consolidated  district  known  as  District  No.  5,  town  of  Cherry 
Valley,  to  District  No,  3,  town  of  Boseboom,  thereby  changing 
the  boundary  lines  of  said  district.  As  a  result  of  such  order 
the  boundaries  of  District  No.  3,  town  of  Roseboora,  were  fixed 
as  including  such  property. 

The  petitioners  herein  are  residents  and  taxpayers  of  District 
No.  6,  town  of  Roseboom,  and  they  ask  that  the  farms  above  men- 
tioned be  again  included  within  the  territorial  limits  of  District 
No.  6,  thereby  leaving  such  district  as  it  existed  prior  to  the 
order  of  the  district  superintendent  transferring  such  farms  to 
District  No.  3,  town  of  Roseboom.  The  owners  of  such  farms 
were  served  with  copies  of  the  petition  and  they  have  not 
answered  the  allegations  contained  therein,  nor  have  they 
appeared  to  object  to  the  desired  alteration  of  the  boundaries  of 
the  district 

It  is  provided  in  section  123  of  the  Education  Law  that  the 
boundaries  of  a  school  district  may  be  altered  by  a  district  super- 
intendent with  the  written  consent  of  the  trustees  of  all  the  dis- 
tricts to  be  affected  thereby.  If  the  trustees  do  not  consent  to 
the  alteration,  it  is  provided  in  sections  124  and  125  of  the 
Education  Law  that  the  district  superintendent  may  file  with 
the  town  clerk  an  order  making  the  alteration,  and  thereupon  the 
trustees  of  any  district  affected  thereby  may  ask  for  a  hearing 
of  objections  to  the  order  before  the  district  superintendent  and 
supervisor  and  town  clerk  of  the  town. 

This  proceeding  must  be  deemed  to  be  one  for  the  alteration 
of  the  boundaries  of  a  district  within  the  sections  above  referred 
to,  and  such  alteration  can  only  be  made  upon  complying  with 
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the  provisions  thereof.  It  vill  be  necessary  for  the  petitioners, 
therefore,  to  apply  to  the  district  superintendent  for  an  order 
altering  the  boundaries  of  Districts  Nos.  3  and  6,  eo  that  the 
boundaries  of  District  No.  6  may  be  reeetablished  as  they  existed 
prior  to  the  transfer  of  the  farms  in  question.  If  the  trustee 
of  either  one  or  the  other  of  the  districts  does  not  consent,  it  will 
be  necessary  to  follow  the  procedure  prescribed  in  sections  124 
and  125  of  the  Education  Law.  If  the  district  superintendent 
or  the  officers  before  whom  a  hearing  is  had  as  to  such  alteration 
refuse  to  transfer  the  property,  an  appeal  may  be  taken  from 
such  refusal  to  the  Commissioner  of  Education  and  a  determina- 
tion will  then  be  made  as  to  the  proprie^  of  the  alteration. 
The  appeal  is  dismissed. 
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In   the   Matter    of   Construing   the    Clabsifications   ov   thb 
Selective  Sekvicb  hb  to  PersouB  Morally  Unfit  to  be  Soldiers 

(Opinion  dated  Janunry  31,  1918) 

A  penon  conTicted  of  Many  cumot  wain  deferred  cluriflcitlon  but  moat  be 
placed  in  dais  V. 

The  prorisions  of  the  eelective  service  regulationi  with  respect  to 
persona  found  gull^  of  crime  but  not  sentenced  to  State  prison  muat 
be  construed  in  audi  manner  as  to  protect  the  personne]  ol  the  army 
from  contamination,  and  to  keep  out  of  tlie  army  felons  and  traitara. 
A  registrant  who  has  been  convicted  of  felony,  treason  or  an  infamous 
crime  cannot  waive  his  disability.  A  privilege  may  be  waived  but  not 
«  disability.  Such  a  registrant  muat  be  placed  in  clan  V.  A  person 
will  lie  r^erded  as  having  been  "  convicted "  of  felony  if  adjudicated 
guilty  of  a  crime  punishable  by  a  term  in  State  prison,  whether  sentenced 
to  State  prison,  penitentiary,  reformatory,  or  whether  merely  Bned  or 
given  a  "auspended  sentence." 

Erig.-Gen,  Charles  H.  Sherill,  the  Adjutant  General,  sub- 
mitted an  inquiry,  together  with  a  request  for  an  opinion  thereon, 
as  follows: 

"  What  is  the  meaning  of  subdivision  (h)  of  rule  XII  of  the 
Selective  Service  Regulations,  section  79,  with  respect  to  persons 
found  guilty  of  crime  but  not  sentenced  to  State  prison  ?  " 

Lewis,  Attorney-General. —  The  regulation  referred  to  provides 
exemption  of  "A  person  shown  to  have  been  convicted  of  any 
crime  which,  under  the  law  of  the  jurisdiction  of  its  commission, 
is  treason,  felony  or  an  infamous  crime." 

The  purpose  of  this  provision  is  to  protect  the  personnel  of  the 
army  from  contamination,  and  to  keep  out  of  the  army  felons  and 
traitors.  The  suggestion  that  a  registrant  who  has  been  convicted 
of  felony,  treason,  or  an  infamous  crime  may  waive  deferred 
classification  and  be  classified  in  class  I  is  obviously  absurd.  A 
man  may  waive  a  privil^e  but  not  a  disability.    Deferred  classifi- 
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cation  in  general  is  a  privilege,  but  clflasification  under  aubdivi- 
siona  (g)  and  (h)  of  rule  XII  is  a  matter  depending  upon  a.  state 
of  facts  and  not  at  all  subject  to  the  will  of  the  registrant  A 
stranger  who  mi^t  seek  to  gain  admittance  to  the  club-house  of 
an  exclusive  club,  and  who  was  stopped  hy  the  doorman  as  not 
being  a  member,  would  be  considered  a  humorist  if  he  offered  to 
waive  his  disability.  Subdivision  (h)  of  rule  XII  was  made  a 
part  of  the  Selective  Service  Kegulations  for  the  same  reason  that 
clubs  have  rules  restricting  the  admiaeion  of  strangers  to  their 
club-houses. 

The  question  is  raised  as  to  what  constitutes  conviction  of  a 
crime  which,  under  the  law  of  New  York,  is  treason,  felony  or  an 
infamous  crime.  Treason  is  defined  in  section  2380  of  the  Penal 
Law  and  consists  of  levying  war  against  the  people  of  the  State, 
combining  to  usurp  the  government  of  the  State,  or  adhering  to 
the  enemies  of  the  State  in  certain  defined  ways.  A  felony, 
according  to  section  2  of  the  Penal  Law,  ia  a  crime  which  is  or 
may  be  punishable  by  death  or  irapriaonment  in  a  State  prison. 
The  term  "  infamous  crime  "  is  not  defined  in  our  statute  but  the 
courts  have  defined  it  as  "  an  offense  implying  such  a  dereliction 
of  moral  principle  as  carries  with  it  a  conviction  of  a  total  dis- 
regard of  an  oath."     People  v.  Parr,  42  Hun,  318. 

The  fnct  that  one  convicted  of  a  crime  pimishable  by  imprison- 
ment in  a  State  prison  is  actually  punished  by  imprisonment 
in  a  penitentiary  or  in  a  State  reformatory  does  not  render  him 
any  the  less  a  felon  disqualified  under  subdivision  (h)  of  rule  XII. 

The  question  has  been  raised  as  to  the  status  of  one  who  has 
been  found  guilty  of  a  felony  and  upon  whom  sentence  has  been 
suspended.  In  People  v.  Fabian,  192  N.  T.  443,  the  case  was 
considered  of  a  man  who  had  been  found  guilty  of  a  felony  and 
upon  whom  sentence  had  been  suspended  who  registered  and  voted 
at  an  election.  The  Election  Law  provided  that:  "  No  person 
who  has  been  convicted  of  a  felony  shall  have  the  right  to  register 
for  or  vote  at  any  election  unless  he  shall  have  been  pardoned  and 
restored  to  the  rights  of  citizenship." 

The  Court  of  Appeals  held  that  for  the  purpose  of  construing 


by  Google 


Stats  Depabthbitt  Rbpohtb 


[Vol  ]e]  Attoraej-aenenl 


the  Election  Law  a  man  would  not  be  coneidered  to  have  been 
convicted  of  a  crime  nnlees  judgment  had  been  pronounced  against 
him,  and  that  since  B^itence  had  been  suspended  in  the  case  of 
the  defendant  and  no  judgment  pronounced  against  him,  he  could 
not  be  deemed  to  have  been  convicted.  But  in  the  more  recent 
case  of  Matter  of  Lewis  v.  Carter,  220  N.  T.  8,  the  Court  of 
Appeals  practically  limited  the  Fabian  case  to  its  facts,  saying, 
inter  aHa:  "  The  word  '  convicted  '  or  '  conviction '  is  of  equivocal 
meaning.  It  may  mean  the  adjudication  of  gfiilt  whether  by  plea, 
finding  or  verdict  It  may  mean  the  adjudication  and  the  judg- 
ment or  sentences" 

The  court  went  on  to  hold  that,  within  the  meaning  of  the  Penal 
Law  fixing  sentences  of  second  offmders,  a  person  who  had  once 
been  adjudicated  guilty  of  a  felony  and  who  was  again  adjudicated 
guilty  of  a  felony  should  be  treated  as  a  person  who  had  "  been 
convicted  "  of  a  felony  for  the  second  time,  even  though  sentence 
mi^t  have  been  suspended  upon  him  after  his  first  triaL  I  am 
inclined  to  think  that  for  the  purpose  of  construction  of  subdivi- 
sion (h)  of  rule  XII  of  the  Selective  Service  R^ulations  we 
should  follow  the  decision  of  Matter  of  Lewis  v.  Carter  rather 
than  that  of  the  Fabian  case,  for  the  following  reasons :  In  the 
Fabian  case  the  question  was  whether  a  man  had  lost  the  right 
of  franchise  as  one  of  the  incidents  of  conviction  of  felony.  Hav- 
ing been  convicted  of  felony  he  was  subject  to  punishment  and  the 
loss  of  his  franchise  was  part  of  the  punishment.  The  trial  judge 
suspended  sentence  as  far  as  concerned  any  punishmoit  by 
imprisonment  or  fine,  and  it  might  be  reasonably  argued  that  this 
suspension  should  apply  equally  well  to  that  part  of  the  punish- 
ment consisting  of  loss  of  franchise  In  the  case  of  Lewis  v. 
Carter  the  court  was  considering  the  interpretation  of  a  statute 
fixing  the  sentences  to  be  imposed  upon  certain  kinds  of  criminals 
and  was  making  the  distinction  between  first  and  second  offenders. 
It  unequivocally  held  that  a  man  who  had  been  adjudicated  guilty 
of  a  felony  once  and  was  later  adjudicated  guilty  of  another  felony 
was  a  second  offender,  even  though  sentence  had  been  suspended  in 
the  first  instance;  the  theory  being,  apparently,  that  a  man  who 
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has  been  fouDd  guilty  of  felony  thereby  takes  tbe  status  of  a  con- 
vict or  felon  whether  punished  by  fine  or  imprisonment  or  not. 
Subdivision  (h)  of  rule  XH  of  the  Selective  Service  Regulations 
was  enacted  for  the  purpose  of  protecting  the  army  against  con- 
tamination and  not  for  the  purpose  of  permitting  felons  to  demand 
special  privilege  in  exemption  from  draft.  So  we  are  interpret- 
ing not  a  provision  of  law  which  deprives  a  person  "  convicted  " 
of  certain  privileges  but  a  provision  which  classifies  persons  "  con- 
victed "  as  different  from  those  who  have  not  been  convicted.  We 
are  interpreting  a  section  which  is  not  like  the  statute  under  con- 
sideration in  the  Fabian  case  but  which  is  like  the  statute  uiider 
consideration  in  Lewis  v.  Carter. 

At  various  times  in  the  past  decade  different  judges  in  New 
>ork,  who  have  had  before  them  for  sentence  young  men  found 
guilty  of  crime,  have  offered  to  suspend  sentence  upon  those  young 
m^i  on  condition  that  they  would  enlist  in  the  army  or  the  navy. 
In  each  case  there  has  been  immediate  protest  from  the  military 
authorities  and  the  applicant  has  been  refused  enlistment,  the 
War  Department  and  the  Navy  Department  continually  taking 
the  stand  that  the  army  and  navy  are  not  penal  institutions  and 
that  the  members  of  the  army  and  navy  should  not  be  subjected 
to  contact  with  criminals.  Th^  have  regarded  the  convicts  in 
each  case  as  criminals,  notwithstanding  the  fact  that  no  sentence 
had  been  imposed. 

Taking  this  attitude  of  the  war  and  navy  departments  into 
consideration,  together  with  the  conclusions  of  the  courts  men- 
tioned, I  am  of  the  opinion  that  a  person  who  has  been  adjudicated 
guilty  of  any  crime  punishable  in  the  State  of  New  York  by  death 
or  imprisonment  in  a  State  prison  (whose  adjudication  of  guilt 
has  not  been  reversed)  should  be  classified  in  subdivision  (h)  of 
class  V  under  rule  XII  of  the  Selective  Service  Kegulations, 
whether  he  was  sentenced  to  State  prison,  to  a  penitentiary  or  a 
reformatory,  or  whether  he  was  merely  fined  or  even  given  a  sus- 
pended sentence. 
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In  the  Matter  of  Conbteuino  the  Lien  Law  aa  to  the  Priority 
of  Liens  for  Labor  Performed  or  Material  FumiEhed  for  a 
Public  Improvement  Over  a  Prior  Lien  for  a  Debt  Not  Con- 
nected with  Such  Improvement 

(Opinion  dated  Februtvr  14,  1918) 

Priority  of  a  Uen  for  ■  public  improvement  orer  an  antecedent  lien  BgaJnst 
a  contractor  where  the  earlier  lien  ia  not  connected  with  said  improTement. 
J.  D.  Potton,  AlbAny  eouutj  aheriS,  on  December  24,  1917,  filed  with 
the  State  Comptroller  notice  of  a  judgmcut  in  favor  of  the  United  StAtea 
Badi&tor  Corporation  against  P.  F.  Kennj  Cc»apAny,  and  claimed  to 
leT7  upon  all  moneys  due  and  to  become  due  under  a  contract  between 
the  State  and  the  aaid  Kenny  Ccmipany  for  plumbing  and  drainage  at 
the  Yonkera  armory.  This  judgment,  however,  was  not  secured  on 
account  of  any  work  or  materials  at  the  eaid  armory.  At  a  later  date, 
January  7,  1918,  the  Kenny  Company  assigned  to  Thomas  S.  Moran  all 
moueya  dua  or  to  grow  due  upon  the  contract  between  the  State  and 
the  Kenny  Company.  The  question  herein  involved  is  as  to  which  ol 
these  liena  tftkea  precedence.  Under  the  Lien  Law  a  liea  for  either  \»bor 
performed  or  material  furnished  for  a  public  improvement,  pursuant 
to  the  proviaions  of  sections  6  and  12  of  the  said  Lien  Lan,  has  prect^ 
dencc  over  the  lien  of  a  levy  mode  under  a  judgment  obtained  agninat 
the  contracting  corporation  upon  a  debt  not  connected  with  the  improve- 
ment, prior  to  the  filing  of  a  lien  for  labor  or  material  or  an  assignment 
of  the  moneys  due  or  to  grow  due  thereon.  Eeld,  that  the  notice  of  lien 
served  upon  the  Comptroller  by  the  sheriff  of  Albany  county  under  an 
execution  issued  upon  the  judgment  of  the  United  States  Radiator 
Corporation  sgainst  the  P.  F.  Xenuy  Company  should  not  be  recognized 
by  the  Comptroller  in  the  adjustment  of  claims  against  the  funds  appli- 
cable to  the  payment  of  the  work  mentioned  in  the  contract  between  the 
State  and  P.  F.  Kenny  Company  relating  to  the  plumbing  and  drainage 
at  the  said  armory. 

Hon.  Eugene  M.  Travia,  State  Comptroller,  submitted  an  in- 
quiry, together  with  a  request  for  an  opinion  thereon,  as  follows : 

"  To  what  extent  should  a  levy  or  notice  of  a  levy  upon  public 
funds,  under  a  judgment  recovered  upon  a  claim  or  demand 
ngajnat  the  contractor,  not  connected  in  any  way  with  the  public 
improvement,  be  recognized  in  the  paying  out  of  the  funds  of  the 
State  appropriated  for  such  public  improvement  where  there  are 
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subsequent  liens  filed  against  such  funds,  or  the  same  have  been 
assigned  to  a  claimant  for  labor  or  material  i  " 

Lewis,  Attomey-GJeneral. —  On  December  24,  1917,  J.  D.  Pat- 
ton,  sherifE  of  the  county  of  Albany,  filed  with  the  Comptroller  a 
notice  of  a  judgment  in  favor  of  the  United  States  Radiator  Cor- 
poration against  P.  F.  Kenny  Company,  of  $471.27,  and  claimed 
to  levy  upon  all  raonej's  due  and  to  grow  due  upon  a  contract  made 
between  the  State  of  New  Tort  by  the  State  Armory  Board,  and 
the  said  P.  F.  Kenny  Company,  for  plimibing  and  drainage  at 
the  Yontera  armory.  Subsequent  to  that  date,  and  on  the  7th  day 
of  January,  1918,  an  assignment  of  all  moneys  due  or  to  grow 
due  npon  such  contract  was  made  by  P.  F.  Kenny  Company  to 
one  Thomas  S.  Moran,  which  assignment  was  duly  approved  by 
the  Armory  Commission  and  the  same  was  duly  filed  with  the 
Comptroller  pursuant  to  the  provisions  of  section  15  of  the  Lien 
Law.  The  Comptroller  has  received  a  certificate  amounting  to 
$2,272.17  payable  to  Thomas  S.  Moran,  as  such  assignee,  and 
desires  to  he  advised  as  to  what  extent  the  levy  or  notice  of  levy 
should  be  recf^ized  in  the  payment  of  such  moneys. 

The  Lien  Law  was  enacted  for  the  purpose  of  saving  and  pro- 
tecting the  two  classes  which  contribute  to  the  construction  of 
property,  to  wit:  The  laborer  and  the  materialman.  Without 
the  co-operation  of  both  classes,  real  property  or  public'  worfc 
would  remain  unimproved  and  of  no  increased  value.  In  order 
to  protect  and  safeguard  the  rights  and  interests  of  both,  the 
Legislature  many  years  ago  decided  that  the  two  classes  should 
have  liens  upon  the  real  property  or  public  improvement  to  the 
extent  to  which  they  had  respectively  contributed  to  the  aug- 
mented value  of  the  premises.  It  was  deemed  equitable  and  fair 
that  the  laborer  who  had  contributed  to  such  augmented  value  by 
his  brawn  and  muscle,  and  the  materialman  who  had  contributed 
with  his  property,  should  be  preferred  if  he  bo  desired  by  a  lien 
upon  such  premises  over  the  lien  of  other  creditors  who  had  ex- 
t^ided  credit  to  the  owner  or  contractor  without  contributing 
anything  toward  its  increased  value,  and  generally  without  antici- 
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pation  of  anj  increase  in  valne  except  as  against  the  li^is  of 
secured  creditors  whose  claims  were  npon  record. 

Under  section  3  of  the  Lien  Law  the  laborer  or  materialman 
is  given  a  Hen  upon  the  real  property  improved,  or  to  be  improved, 
and  upon  such  improvement  from  the  time  of  filing  the  notice 
of  li«i  as  provided  by  section  9.  Under  section  5  of  the  same 
law  the  same  parties  are  gives  a  lien  upon  the  moneys  and  public 
funds  applicable  to  the  construction  of  the  improvement  to  the 
extent  of  the  amount  due  or  to  become  due  on  the  contract,  by  fil- 
ing a  notice  of  lien  with  the  bead  of  the  department  or  bureau 
having  charge  of  the  work  and  with  the  Comptroller  in  the  case 
of  a  State  contract  as  provided  by  section  12  of  the  Lien  Law. 

There  would  be  no  difficulty  in  this  matter  if  the  Hens  were 
upon  real  property  which  has  been  improved  under  the  provisions 
of  section  3  of  the  Lien  Law,  for  section  13  of  the  Lien  Law 
specifically  provides;  "A  lien  for  materials  furnished  or  labor 
performed  in  the  improvement  of  real  property  shall  have  priority 
over  a  conveyance,  judgment  or  other  claim  against  such  prop- 
erty not  recorded,  docketed  or  filed  at  the  time  of  the  filing  of  the 
notice  of  such  lien,  •  *  •  over  the  claim  of  a  creditor  who 
has  not  furnished  materials  or  performed  labor  upon  such  prop- 
erty; *  •  *  over  an  attachment  hereafter  issued  or  a  money 
jndgment  hereafter  recovered  upon  a  claim  which  in  whole  or 
part  was  not  for  material  furnished,  labor  performed  or  mon^rs 
advanced  for  the  improvement  of  such  real  property;  and  also 
over  any  claim  or  lien  acquired  in  any  proceedings  upon  such 
judgment" 

While  this  section  by  its  language  seems  to  apply  solely  to  liens 
upon  real  property  filed  pursuant  to  the  provisions  of  section  3, 
I  cannot  avoid  the  conclusion  that  it  was  intended  to  apply  to  liens 
against  public  funds  as  well.  The  whole  scheme  of  the  Lien 
Law  is  based  upon  the  idea  of  giving  the  laborer  and  materialman 
the  first  liens  upon  improvements  made  by  their  labor  or  properly. 

The  statutory  provisions  for  the  protection  of  parties  who  per- 
form work  upon,  or  furnish  material  for  a  public  improvement, 
are  just  as  sacred  and  entitled  to  just  as  much  protection  and  con- 
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sideration  as  those  contributing  to  the  construction  of  private 
property.  While  a  close  and  narrow  construction  of  section  13 
might  exch.de  Henora  under  section  5,  for  labor  performed  or 
material  fumiahed  toward  the  construction  of  a  public  improve- 
ment, I  am  inclined  to  follow  the  rule  laid  down  in  section  23 
of  the  same  act  which  reads  in  part  aa  follows :  "  This  article  is 
to  be  construed  liberally  to  secure  die  beneficial  interests  and  pur- 
poses thereof." 

I  do  therefore  hold  that  a  lien  or  assignment  of  a  contract  when 
made  as  provided  in  the  Lien  Law,  will  take  preference  and 
priority  over  the  lien  of  a  judgment  recovered  upon  a  debt  against 
the  contractor  which  was  not  for  material  furnished  or  labor 
performed. 

There  is  still  another  phase  of  this  subject  that  is  entitled  to 
consideration.  The  attempted  levy  under  the  judgment  of  the 
United  States  Radiator  Corporation  is  not  sufficient  to  hold  the 
funds  as  against  subsequent  liens  of  laborers  or  materialmen,  or 
assignees  of  the  contract.  An  actual  levy  upon  personal  property 
is  necessary  to  bind  and  hold  the  property. 

To  constitute  a  valid  levy  upon  personal  property,  the  goods 
or  property  must  be  present  and  subject  to  the  control  of  the 
officer.  It  ia  not  neceessaiy  that  he  should  always  take  manual 
possession  of  the  property,  but  there  must  be  an  open  assertion 
of  right  by  virtue  of  the  process  in  respect  to  goods  within  his 
power,  or  there  must  be  an  acknowledgment  or  claim  by  the  judg- 
ment debtor  of  his  title  to  the  property  levied  upon  and  the  act  of 
levy  must  be  fully  asserted  and  understood.  Baker  v.  Binninger, 
14  N.  Y.  270;  Green  v.  Burke,  23  Wend.  490,  and  numerous 
other  cases. 

Assuming  that  there  had  been  no  lien  perfected  or  assignment 
of  the  moneys  due  upon  the  contract  made  by  P.  F.  Kenny  Com- 
pany on  December  24,  1917,  at  the  time  of  the  all^d  levy  by  the 
rfieriff  under  the  execution,  it  did  not  create  a  lien  against  the 
funds  held  for  the  public  improvement.  The  money  was  not  in 
the  hands  of  the  Comptroller  upon  whom  the  notice  of  levy  was 
served.     The  balance  of  the  money  ronaining  unpaid  upon  the 
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contract  was  not  and  could  not  have  been  seized  or  taken  posse- 
sion of  by  the  aheriff,  and  the  most  that  can  be  said  for  the 
attempted  levy  is  that  the  Comptroller  was  notified  of  an  ontstand- 
ing  judgment  against  the  contractor  and  that  the  sheriff  held  an 
execution  for  its  collection. 

The  judgment  creditor  has  a  remedy  under  article  6  of  the 
General  Corporation  Law  for  Bequestration  of  the  property  of 
the  P.  r.  Kenny  Company,  a  corporation,  but  he  did  not  obtain 
a  lien  upon  the  funds  in  the  State  treasury  appropriated  for  the 
work  mentioned  in  the  contract  hereinbefore  stated. 

I  am  therefore  of  the  opinion  that  the  notice  of  levy  served 
upon  the  Comptroller  by  the  sheriff  of  Albany  county  under  an 
execution  issued  upon  the  judgment  of  the  United  States  Radiator 
Corporation  against  P.  F.  Kenny  Company  should  not  be  recog- 
nized by  the  Comptroller  in  the  adjustment  of  claims  against  the 
funds  applicable  to  the  payment  of  the  work  mentioned  in  the 
contract  between  the  State  and  P.  F.  Kenny  Company  relating  to 
the  plumbing  and  drainage  at  Tonkers  armoiy. 


In  the  Matter  of  Construing  the  Selective  Service  Regula- 
tions, Section  78,  Maeinebs,  as  to  Whether  a  Helper  on  a 
Boat  Used  Within  the  Three  Mile  Limit  is  Within  the  Pron- 
sions  of  said  Section 

(Opinion  dftt«d  February  23,  IBIS) 

&  helper  on  a  boat  nwd  within  the  three  mile  limit  ii  not  ■  "  nuiinai.'* 

A  regietraiit  under  the  Selective  Service  K^ulationa  was  a  deck  hand 
and  flsherman  employed  on  a  boat  on  Peconic  ba;.  Hia  duties  consisted 
of  caiting  nets  and  doing  general  work  on  the  boat  The  question  involved 
is  as  to  whether  such  a  registrant  is  entitled  to  classification  in  clasi 
IVb  as  a  mariner  actually  employed  in  sea  service  of  dtiien  or  merchant 
in  the  United  States,  From  the  facts  adduced  in  flie  record  it  seems  that 
nnlesB  the  employment  of  the  registrant  is  similar  to  that  of  the  deep 
sea  iiehernien,  and  very  different  from  that  of  the  ordinary  servant 
ashore,  he  should  not  be  treated  as  a  "  mariner  in  the  sea  service  "  any 
more  than  would  the  boot  bla<^  on  a  Coney  Island  excureim  boat 
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Brig.-Oen.  CSiarles  H.  Shenill,  the  Adjutant-General,  sab- 
mitted  an  inquiry,  together  with  a  request  for  an  opinion  thereon, 
as  to  whether  a  certain  r^etrant  is  entitled  to  claseificatian  in 
class  lY  b,  as  a  mariner  actuallj  employed  in  sea  service  of  citi- 
zen or  merchant  in  the  United  States.  The  registrant  was  a 
deckhand  and  fisherman  employed  on  a  boat  on  Feconic  bay.  His 
duties  consisted  of  casting  nets  and  doing  general  work  on  the 
boat 

Lewis,  Attomey-GeneraL — A  member  of  the  legal  adviaorj 
board  attached  to  the  local  board  having  jurisdiction  of  the  case 
is  quoted  as  stating  that  the  uniform  decisions  of  the  Federal 
courts  were  to  the  effect  that  such  a  man  as  the  registrant  is  a 
mariner. 

I  do  not  think  that  the  conclusion  arrived  at  by  the  associate 
member  of  the  local  advisory  board  referred  to  is  justified  by  the 
reported  opinions  of  the  Federal  courts.  I  find  a  great  number 
of  opinions  in  Federal  courts  in  which  the  terra  "  mariner  "  and 
the  term  "  seaman "  are  defined  for  the  purpose  of  determining 
whether  a  court  of  admiralty  can  take  jurisdiction  of  a  proceeding 
in  rem  for  the  collection  of  wages.  These  authorities  are  almost 
uniform  in  holding  that  almost  anybody  who  works  on  any  boat 
which  plies  upon  tidal  waters  may  libel  the  ship  for  wages.  The 
persons  held  to  be  mariners  include  the  ship's  officers,  purser,  cook 
(male  or  female),  steward,  stewardess,  porter,  engineer,  coal 
passer,  etc.,  and  the  boats  subject  to  libel  in  these  actions  include 
everything  from  steamers  to  pile  drivers  and  dredges.  I  do  not 
think,  however,  that  the  fact  that  a  man  is  a  "  seaman  "  for  the 
purpose  of  enforcing  his  claim  for  wages  in  admiralty  should  be 
held  to  render  him  a  "  mariner  actually  employed  in  sea  service 
of  citizen  or  merchant  in  the  Fnited  States."  In  other  words, 
I  do  not  think  that  the  authorities  referred  to  are  in  point  in  the 
construction  of  the  selective  service  regulations.  (The  authorities 
may  be  found  in  the  Century  Digest  under  the  title  "  Seaman," 
§  1,  and  in  the  Key  Number  digests  under  "  Seaman,"  §  2.) 

Another  class  of  cases  construes  the  meaning  of  various  stat- 
utes providing  that  nuncupative  wills  are  valid  when  made  by 
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mariners  while  at  eea.  These  authorities  seem  to  be  to  the  effect 
that  a  nuncupative  will  made  by  a  ship's  employee  while  in  a 
foreign  port  will  be  valid,  but  that  such  a  will  would  not  be  valid 
if  made  while  the  ship  were  lying  alongside  in  its  home  part. 
There  are  also  decisions  to  the  effect  that  nuncupative  wills  are 
not  valid  if  made  in  the  Mississippi  river,  in  the  Schuylkill 
river,  etc.  These  eases  do  not  seem  to  me  to  be  much  more  is 
point  than  the  first  mentioned  class,  nor  to  be  of  any  assistance  in 
determining  one  way  or  the  other  upon  the  inteipietation  of  the 
selective  service  regulations. 

There  is  a  third  class  of  cases,  however,  which  is  ahsolutdj 
unquestionable  authority.  This  is  the  class  of  cases  interpreting 
statutes  exempting  from  military  du^  "  all  mariners  actnsU; 
employed  in  sea  service  of  any  citizen  or  merchant  within  the 
United  States."  I  have  been  unable  to  find  any  Federal  court 
decisions  upon  such  statutes,  but  in  the  absence  of  them  I  r^ard 
the  decisions  of  the  Supreme  Judicial  Court  of  Massachusetts  and 
the  Supreme  Court  of  Judicature  of  New  York  to  be  controlling 

In  the  early  part  of  the  nineteenth  century  there  were  Federal 
statutes  and  statutes  in  Massachusetts  and  New  York  requiring 
the  performance  of  militia  duty  and  exempting  mariners  in  actual 
sea  service.  Several  cases  arose  in  Massachusetts  where  fishw- 
men  claimed  exemption  and  the  courts  granted  the  exemption  on 
the  basis  that  fishermen  should  be  considered  as  seamen  or  mait- 
nere,  but  the  fishermen  in  these  cases  were  deep  sea  fishermen  who 
signed  articles  in  the  nature  of  shipping  papers,  and  who  became 
under  the  Federal  statutes  with  respect  to  fishermen,  entitled  to 
the  same  rights  and  subject  to  the  same  liability  as  seamen  in 
the  merchant  service;  for  example,  in  the  right  to  medical  treat- 
ment, lime  juice  rations,  provisions,  prohibition  of  payment  (a 
wages  in  advance,  liability  to  penalties  and  forfeitures  for  breach 
of  discipline  and  punishment  for  desertion.  It  is  to  be  noted  that 
the  Federal  statutes  under  which  these  fishermen  signed  shipping 
articles  only  applied  to  boats  of  twenty  tons  and  up,  engaged  in 
sea  fishing  —  the  cod  flshera  of  the  banks  and  the  mackerel  fiahen 
of  the  coast  —  and  are  still  upon  the  statute  books.     See  U-  * 
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R.  S.,  §  iZdlS.  The  reason  for  exempting  marineis  and  fisher- 
men was  explained  in  these  early  Masflachusette  cases  by  the  fact 
that  those  men  subjected  themsdves  to  special  duties  and  would 
become  liable  to  the  penalties  by  fine  and  imprisonment  for  fail- 
ure to  attend  to  those  duties  as  agreed.  Reporting  for  militia  duty 
would  be  likely  to  cause  absence  from  the  other  duties.  As  the 
court  said  in  Commonwealth  v.  Douglas:  "If,  therefore,  any  of 
the  fishermen,  thus  engaged,  should  remain  and  train,  when  the 
vessel  was  about  to  sail,  they  would  be  liable  as  deserters." 
17  Mass.  49-51.  See,  also,  Bayley  v.  Merritt,  2  Pick.  597.  These 
cases,  as  pointed  out,  were  cases  of  fishermen  in  the  deep  sea 
fishing  business. 

Another  class  of  cases  in  the  Massachusetts  courts  is  exempli- 
fied in  the  ease  of  Pratt  v.  Hall,  4  Mass.  239.  Pratt,  on  being 
fined  for  failure  to  do  military  duty,  pleaded  that  he  was  a 
mariner  actually  employed  in  the  aea  service  of  a  citizen  or  mer- 
chant of  the  United  States.  In  support  of  his  claim  to  this 
exemption,  he  proved  that  he  was  master  of  a  certain  sloop  of 
eighteen  tons  burden  and  had  paid  hospital  money,  as  a  mariner, 
to  the  collector  of  the  customa  in  Boston,  and  that  the  sloop  was 
duly  licensed  to  carry  on  the  coasting  trade  and  was  actually  and 
generally  employed  in  transporting  building  material  from  and 
to  the  islands  in  the  harbor  of  Boston,  never  going  outside  of  the 
Hothouse.  The  court  held  that  Pratt  was  a  lighterman  and  not 
a  mariner  employed  in  sea  service. 

In  the  case  of  Commonwealth  v.  IRewcomb,  14  Mass.  394,  the 
master  of  the  enrolled  vessel  employed  in  transporting  stones  from 
one  part  of  Boston  bay  to  another,  and  occasionally  making  a 
short  trip  to  sea  for  the  purpose  of  fishing,  was  held  not  to  be 
exempt  from  military  duty  as  a  mariner  in  the  sea  service.  The 
entire  opinion  is  interesting,  so  I  have  quoted  it  in  full, 

"Parker,  0.  J.  The  provision,  under  which  the  respondent 
claims  an  «(emption  from  duty  under  the  militia  laws  of  the 
United  States  and  of  this  commonwealth,  is  thus  expressed:  '  all 
mariners  actually  employed  in  the  sea  service  of  any  citizen  or 
merchant  within  the  United  States.'      He  claims  to  he  such  a 
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mariner,  on  the  ground  that  he  is  master  of  a  vessel  or  lighter  of 
thirty-three  tons,  enrolled  and  licensed,  and  as  having  paid 
hospital  money. 

"  The  exemption  is  to  be  determined  b;  the  occapation  of  the 
person  claiming  to  be  a  mariner,  and  not  by  the  character  of  the 
vessel;  for  a  small  vessel  may  be  enrolled,  and  hospital  mone^ 
may  be  paid  for  the  very  purpose  of  evading  militia  duty. 

"  It  appears  that  the  respondent  was  not  employed  in  the  sea 
service,  but  only  iu  the  transportation  of  stones,  etc.,  from  one 
part  of  the  same  district  to  another.  There  is  no  differ^ice  in 
principle  between  this  case  and  that  of  Pratt  v.  Hall,  For  the 
difference  iu  the  size  of  the  vessel,  and  the  increased  distance  of 
transportation,  cannot  give  an  exemption,  where  the  nature  of 
the  business  is  the  same,  and  where  it  is  not  necessary  to  go 
beyond  the  bay,  or  out  of  the  reach  of  common  law  jurisdiction, 
to  pursue  that  business. 

"  The  case  of  fishermen  would  seem  to  require  the  exemption 
much  more  than  those  who  are  employed,  like  the  respondent,  in 
transporting  stones  from  one  river  or  inlet  to  another  within  the 
same  bay;  for  the  former  are  constantly  upon  the  water,  and 
cannot  so  well  cftlculkte  their  business  on  shore  as  the  latter. 
But  the  Legislature  has  refused  this  exemption  to  fishermen. 
For,  by  the  statute  of  1814,  c.  63,  they  repealed  the  statute  of 
1810,  c.  Ill,  which  secured  this  privil^e  to  fishermen,  con- 
sidering them  not  as  mariners  employed  in  the  sea  service.  Those 
fishermen  who  are  employed  in  the  bank  fishery  are  probably  to 
be  considered  as  mariners,  while  actually  engaged  therein.  But 
there  seems  to  be  no  reason  why  the  master  of  a  small  vessel, 
plying  from  Braintree  or  Weymouth  to  Boston,  shoiild  be  exempt, 
which  would  not  in  a  great  measure  apply  as  well  to  tciinsters 
who  should  cany  on  the  same  business  in  wagons  and  carts," 

In  the  courts  of  New  York  the  decisions  were  similar.  In 
Brush  V.  Bogardus,  8  Johns.  157,  it  was  held  that  the  master  of 
a  sloop  sailing  on  the  Hudson  river  between  Poughieepsie  and 
New  York,  enrolled  as  a  coasting  vessel  and  sailing  under  a 
license,  is  not  a  mariner  in  the  sea  service  and  exempt  from 
militia  duty. 
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As  pointed  out  in  the  Massachusetts  cases,  the  reason  for  exemp- 
tion of  mariners  is  that  they  have  undertaken  other  obligations, 
the  failure  to  perfonn  which  will  render  them  liable  to  punish- 
ment by  fine  and  imprisonment.  This  is  true  also  of  the  Q-rand 
Banks  fishermen,  hut  it  is  not  true  of  a  deckhand  and  fisherman 
in  a  cat-boat  upon  Peconic  bay,  who  probably  seldom,  if  ever, 
passes  out  of  the  three-mile  limit,  and  most  likely  spends  most 
of  his  nights  at  home  ashore.  The  arrangements  of  the  registrant 
in  question  with  hia  employer  are  probably  similar  to  the  arrange- 
ments which  the  employer  might  make  with  a  teamster  ashore  and 
in  no  way  similar  to  those  made  between  seamen  and  masters  of 
vessels  in  the  foreign  or  deep  sea  trade,  or  in  the  coast  trade. 

I  have  not  before  me  the  full  facts  with  respect  to  this  man's 
employment,  but  it  seems  to  me  that  unless  his  employment  is 
similar  to  that  of  the  deep  sea  fishermen,  and  very  different  from 
that  of  the  ordinary  servant  ashore,  he  should  not  be  treated  as  a 
"mariner  in  the  sea  service"  any  more  than  would  be  the  boot- 
black on  a  Coney  island  excursion  boat 


In  the  Matter  of  Construing  the  Elbotiok  Law  as  to  Expenses 
of  Local  Election  Boards 

(Opinion  dated  Fdjruwy  26,  IB18) 
Limit  of  expenditure  b?  a  board  of  electioni  la  a  cotmty  having  *  popnlatlom 
of  len  than  ninety  tliouwuid  and  which  does  not  contain  within  iti 
bonndaTiea  at  least  three  dtiei  of  the  third  clasa. 

In  the  countj  of  Cayuga  tt  haa  been  found  necessary  to  expend  f200 
for  eitra  help  in  tabulatinfc  and  correcting  the  enrollinent  and  preparing 
the  ftame  for  distribution  within  statutory  time.  The  question  presented 
Is  whether  the  election  board  had  authority  to  employ  audi  additional 
aaaiBtancB  and  make  the  expense  thereof  a  coonty  charge.  Under  the 
proTiBiona  of  section  197  of  the  Election  Law  every  board  of  elections  ia 
gifoi  certain  powers  Including  the  right  to  fix  aalaries  but  not  in  ezceaa 
of  the  amounts  apeciHed  in  section  190  of  that  law,  except  that  in  a 
county  having  a  population  of  leas  than  90,000  the  beard  may  have  one 
cleric  only  and  his  salary  shall  not  exceed  (900  per  annum,  nor  diall 
the  aggr^ate  expenditures  for  such  cleric  hire  end  for  a  etenographer 
exceed  the  amoant  specifled  in  section  190.  In  certain  counties  among 
which,  by  reason  of  its  number  of  cities  and  population,  Cayuga  county 
Btatx  Dept.  Rept. —  Vol,  IS         34 
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is,  the  ssUry  of  a.  cotomlMiMier  ghall  not  exceed  11,000  uid  tlK 
expeoditure  for  clerk  hire,  including  stenographer,  each  year,  11.500. 
Cayuga  count;  having  thus  a.  limit  of  11,600  has  left  S60D  after  tbe 
payment  of  |000  for  the  salary  of  the  clerk  of  the  board.  The  tOOO 
^ceM  is  the  only  amouDt  available  for  tlie  payment  of  addilimil 
help.  This  provision  is  mandatory  and  local  boards  have  no  autborit; 
beyond  that  given  by  statute.  It  is  possible,  had  the  expeitditnT«s  of 
the  election  board  been  previously  fixed,  that  the  board  of  supervieon, 
under  subdivision  6  of  section  12  ot  the  County  Law,  would  have  power 
and  authority  to  employ  additional  assistants,  but  in  the  present  esse 
the  county  treasurer  of  Cayuga  county  is  not  authoriMd  to  pay  any 
amount  in  excess  of  $1,SOO  in  any  one  year  for  clerk  hire  or  additiontl 
assistants,  unless  it  is  provided  for  by  previous  action  of  the  board  ef 
■npervisors. 

Hon.  Frederick  L.  Marshall,  Superint^deot  of  Elections,  sub- 
mitted an  inquiry,  together  with  a  request  for  an  opinion  thereon, 
as  to  whether  the  board  of  elections  of  the  county  of  Cayuga  has 
the  right  to  employ  a  stenographer  and  clerical  assistance  at  an 
expense  to  the  comity  in  excess  of  $1,500  per  year. 

Lewis,  Attorney-General. —  It  haa  been  found  necessary  by  the 
board  of  elections  of  the  county  of  Cayuga  to  employ  extra  help 
in  tabulating  and  correcting  enrollment  and  preparing  the  same 
for  distribution  within  the  time  provided  by  statute.  Bills  to  the 
amount  of  $200  have  been  rendered  against  the  county  for  soeli 
extra  help  and  the  question  is  now  presented  whether  the  election 
board  bad  the  authority  to  employ  such  extra  assistance  and  ma^c 
the  expense  thereof  a  charge  against  the  county. 

Section  197  of  the  Election  Law,  relating  to  the  employment  of 
clerks,  assistants  and  stenographers  by  the  boards  of  elections, 
reads  as  follows; 

"  §  197.  Appointment  of  employees.  Every  board  of  elections 
shall  have  power  to  fix  the  number,  salaries,  duties  and  rank  of 
its  chief  clerks,  clerks,  assistant  clerks  and  stenographers  and  to 
appoint  and  remove  at  pleasure  and  to  fix  the  salaries  of  all 
employees  of  said  board,  but  not  in  excess  of  the  amounts  speci- 
fied in  section  one  himdred  and  ninety;  except  that  in  a  countT 
having  a  population  of  less  than  ninety  thousand  the  board  may 
have  one  clerk  only  and  his  salary  shall  not  exceed  nine  hundred 
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dollan  per  annum,  nor  shall  the  aggr^ate  expenditure  for  such 
clerk  hire  and  for  stenographer  exceed  the  amount  specified  in 
section  one  hundred  and  ninety." 

That  part  of  section  190  ahove  referred  to  which  applies  to 
Cayuga  county  reads  as  follows :  "  In  each  county  having  a  pop- 
ulation of  less  than  ninety  thousand  and  which  does  not  contain 
within  its  houndaries  at  least  three  cities  of  the  third  dasa  the 
salary  of  a  commissioner  shall  not  exceed  one  thousand  dollars, 
and  the  expenditure  for  clerk  hire,  including  stenographer,  each 
year,  shall  not  exceed  fifteen  hundred  dollars." 

Cayuga  county  has  a  population  of  less  than  ninety  thousand 
and  contains  within  its  boundaries  hut  one  third  class  ei^.  The 
ahove  provisions  are  definite  and  certain  and  the  limitation  of 
$1,500  for  clerk  hire  and  steiographer  is  clear  and  distinct  I 
am  unable  to  find  any  other  section  or  provision  of  law  which 
permits  an  enlargement  of  the  authority  of  the  local  board  to 
incur  obligations,  which  would  be  binding  upon  the  county,  above 
the  amount  specified. 

It  will  be  noted  by  section  19Y,  above  quoted,  that  in  a  county 
having  a  population  of  less  than  90,000  the  board  is  limited  to 
one  clerk  whose  salary  cannot  exceed  $900,  This  leaves  $300 
for  the  employment  of  additional  clerk  and  stenographer's  serv- 
ices. The  provision  is  mandatory.  The  local  boards  have  no 
authority  in  excess  of  that  given  them  by  statute.  Their  powers 
and  duties  cannot  be  enlai^ed  or  extended  by  implication.  If 
they  have  authority  to  ^ceed  the  statutory  limitation  by  $200 
it  could  be  extended  to  $2,000  or  any  other  amount  which  such 
boards  should  conceive  it  necessary  to  use  for  extra  help. 

There  is  no  intimation  in  the  letter  of  inquiry  that  the  board 
of  supervisors  has  provided  for  extra  help  in  the  office  of  the 
board  of  elections  in  the  county  of  Cayuga,  or  fixed  the  salaries 
of  additional  employees.  It  is  stated  that  extra  help  has  been 
employed  in  previous  years  and  the  services  paid  for  by  the 
county,  but  this  simply  amounted  to  a  ratification  by  the  board 
of  supervisors  of  the  action  of  the  election  board,  so  far  as  it 
related  to  service  previously  rendered,  but  cannot  be  tortured 
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into  an  authorization  fop  futuie  eouployment  of  additional  as^st- 
anta  or  the  fixing  of  salaries  for  extra  clerks. 

It  is  possible  that  the  board  of  supervisors  of  Cayuga  county 
would  have  the  power  and  authority,  under  subdivision  5  of 
aection  12  of  the  County  Law,  to  employ  additional  assistants  and 
obligate  the  county  to  pay  a  greater  amount  than  that  mentioned 
in  section  197  of  the  Election  Law,  and,  under  the  dictum  laid 
down  in  People  ex  rel.  Simpson  v.  Snyder,  173  App.  Div.  171, 
the  board  of  supervisors  would  have  the  right  to  fix  the  salaries 
of  such  clerks  and  employees  at  different  amounts  than  those 
fixed  by  the  election  board,  and  the  rates  so  fixed  by  the  board 
of  flupervisors  would  prevail  over  the  rates  established  by  the 
boards  of  elections  for  the  clerks  and  asaistanta  employed  by  them. 
This  would  onlj  vpply  to  salaries  of  such  clerks  and  assistants  as 
were  fixed  by  the  board  of  supervisors  in  advance  of  the  rendition 
of  the  services,  otherwise  the  boardd  of  elections  have  authority, 
under  the  limitations  contained  in  section  197  of  the  Election 
Law,  to  fix  the  salaries  of  all  clerks,  stenographers  and  employees 
of  such  boards. 

I  am,  therefore,  of  the  opinion  that  the  county  treasurer  of 
Cayuga  county  is  not  authorized  to  pay  any  amount  in  excess  of 
$1,500  in  any  one  year  for  clerk  hire,  stenographer  and  additional 
assistants,  unless  it  is  provided  for  by  previous  action  of  the 
board  of  supervisors. 


In  the  Matter  of  Construing  the  Highway  Law,  Section  285, 
Relative  to  Foreign  Motor  Vehicles  Used  Within  this  State 

(Opinion  dated  Febniarj  26,  191S) 
Tlie  mere  nmnJnK  of  k  motor  vehicU  into  the  State  for  the  purpose  of 
mkldnE  deliveiy  of  goods  purchased  in  an  adioining  8t«te  for  delivery 
In  tUs  State  does  not  oonstitate  "doing  business  within  this  state' 
within  tlie  tnesnlng  of  section  385  of  the  Highway  Law. 

Section  285  of  the  Highway  Law  provides  that  the  reqairements  fw 
r^Htration  of  automobiles  used  in  this  State  sball  not  apply  to  Tehirle* 
leistered  in  other  States,  which  shall  be  exempt  to  the  same  extent 
that  the  States  of  their  registration  exempt  New  York  cars.     Hie  exemp- 
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tion,  however,  only  applies  to  "  a  motor  Tebicle  owned  by  »  noareeident 
of  thiR  etate,  other  than  a  foreign  corporation  doing  bu^Dess  in  this 
Btate,"  etc.  The  intention  of  the  L^alature  wsa  obriousl;  to  exclude 
from  the  exemption  the  cars  of  Buch  corporations  and  to  require  them 
to  be  registered  and  licensed  in  New  York  even  though  tliej  might  be 
already  registered  and  licensed  in  the  State  of  the  owner's  domicile. 
A  foreign  CM'poration  doing  business  in  this  State  in  violation  of 
section  16  of  the  General  Corporation  Law  is  Just  as  much  prohibited 
by  the  Highway  Law  from  running  unlicensed  automobiles  in  this  Stato 
as  is  a  foreign  corporation  which  complies  with  the  said  section  of  the 
General  Corporation  Law.  The  courts  have  repeatedly  held  tlkat  ahip- 
ping  goods  into  Kew  Yorlc  State  pursuant  to  orders  received  in  another 
State  doee  not  constitute  "  doing  business  within  the  state."  Eeld,  that 
the  Secretary  of  Stato  would  be  quite  jnstifled  in  advising  his  Inspectors 
that  foreign  corporations  not  licensed  to  do  business  within  the  State 
will  not  l>e  presumed  to  be  doing  business  within  the  Stato  by  the  mere 
fact  that  they  occasionally  send  their  motor  ears  across  the  l>onndarj 
and  that  in  such  crossing  of  the  boundary  they  are  not  necessarily 
"  doing  business  within  the  state." 

Hon.  Francis  M.  Hugo,  Secretary  of  State,  Bubmitted  an 
inquiry,  together  with  a  request  for  an  opinion  thereon,  aa  to  how 
the  phrase  "  other  than  a  foreign  corporation  doing  business  in 
this  stato"  as  used  in  section  285  of  the  Highway  Law,  should  bo 
construed  in  enforcing  that  and  the  preceding  sections. 

Lbwis,  Attomey-G^eral.— Sections  282,  288,  284,  2884-a 
of  the  Highway  Law  require  the  registration  of  all  automobilea 
used  in  the  State,  and  fix  the  fees  for  such  registration.  Section 
285  provides  that  the  requirementa  for  registration  shall  not  apply 
to  vehicles  registered  in  other  States,  which  shall  be  exempt  to 
the  extent  that  the  States  of  their  registration  exempt  New  Tort 
cars.  The  ^emption,  however,  is  restricted  to  "  a  motor  vehicle 
owned  by  a  non-resident  of  this  State,  other  than  a  foreign  corpora- 
tion doing  business  in  this  State,"  etc.  It  was  clearly  the  intention 
of  the  Legislature  to  exclude  from  the  exemption  the  cars  of 
foreign  corporations  actually  doing  business  in  this  State  and  to 
require  such  cars  to  be  roistered  and  licensed  in  New  York,  even 
though  they  might  be  already  registered  and  licensed  in  the  State 
of  domicile  of  the  owner.  The  suggestion  has  been  made  that  the 
phrase  "  a  foreign  corporation  doing  business  in  this  State "  as 
here  used  means  only  a  foreign  corporation  duly  licensed  to  do 
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Intsiness  in  the  State.  To  thia  I  cannot  agree.  The  L^slature 
in  enacting  section  15  of  the  General  Corporation  Law,  prohibita 
foreign  stock  corporati<HiB  from  "  doing  business  in  this  State," 
but  recognizes  that  the  prohibition  is  sometimes  violated,  by  im- 
posing a  penalty  in  the  fonn  of  a  proTision  that  no  foreign  corpora- 
tion doing  business  in  this  State  shall  maintain  any  action  in  this 
State  upon  any  contract  made  l^  it  in  this  State  unless  prior  to 
the  making  of  the  contract  it  shall  have  filed  its  papers  and 
procured  a  certificate  of  authority  to  do  business  in  the  State. 

I  think  that  a  foreign  corporation  which  does  business  within 
this  State  in  violation  of  section  15  of  the  General  Corporation 
Law  is  just  as  much  prohibited  by  the  Highway  Law  from  running 
unlicensed  automobiles  in  this  State  as  is  a  foreign  corporation 
which  complies  with  section  15  of  the  General  Corporation  Law. 

This  brings  us  to  the  question  of  what  constitutes  "  doing 
business  within  this  State."  The  decisions  of  the  courts  uptm  the 
meaning  of  this  phrase,  as  used  in  the  General  Corporation  Law, 
are  l^on.  They  hold  that  the  prohibition  against  forogn 
corporations  "  doing  business  within  this  State  "  should  be  con- 
strued as  preventing  forrign  corporations  from  entering  the  State 
and  there  engaging  in  the  general  prosecution  of  their  business 
without  first  obtaining  the  requisite  certificate,  but  that  the 
prohibition  of  all  corporate  transactions  by  foreign  corporations, 
irrespective  of  their  nature,  was  not  intended. 

In  Penn  Collieries  Co.  v.  McKeever,  183  N.  T.  98,  the  court 
said :  "  To  be  doing  business  in  this  state  implies  corporate 
continuity  of  conduct  in  that  respect ;  such  as  might  be  evidenced 
by  the  investment  of  capital  here,  with  the  maintenance  of  an 
office  for  the  trai^aetion  of  its  business,  and  those  incidental  cir- 
cumstances, which  attest  the  corporate  intent  to  avail  itself  of  &e 
privilege  to  carry  on  a  business."  In  order  to  constitute  doing 
business  in  the  State,  there  must  be  more  than  an  occasional 
transaction.     Brown  Seed  Co.  v.  Richardson,  53  Misc.  Kep.  517. 

The  courts  also  hold  that  shipping  goods  into  New  York, 
pursuant  to  orders  received  in  another  State,  does  not  constitute 
"  doing  business  within  the  State."    Hovey  v.  Be  Long,  etc,  Ca, 
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211  N.  Y.  420.  This  ia  true  even  where  the  foreign  corporation 
nuiintBins  in  the  State  offices  where  its  wares  may  be  demon- 
strated, if  the  samples  are  not  sold  and  all  orders  are  transmitted 
to  the  home  office  of  the  corporation  without  the  State  for  accept- 
anea  Burrowes  Co.  t.  Oiaplin,  127  App.  Div.  317.  Sales  by 
foreign  corporations  in  New  York,  through  brokers  or  commission 
merchants,  do  not  oxistitute  doing  business  in  the  State  (Brook- 
ford  Mills  v.  Baldwin,  15i  App.  Div.  553),  and  delivery  of  goods 
so  sold,  within  the  State  of  New  York,  being  merely  an  incident 
to  the  transaction,  is  not  "  doing  business  within  the  State." 

This  being  the  state  of  the  authorities,  I  think  the  Secretary 
of  State  would  be  quite  justified  in  advising  his  inspectors  that 
foreign  corporations  not  licensed  to  do  business  within  the  State 
will  not  be  presumed  to  be  doing  business  within  the  State  by 
the  mere  fact  that  they  occasionally  send  their  motor  cars  across 
the  boundary.  Such  corporations  should  be  treated  by  those 
inspectors  as  not  "  doing  business  within  the  State,"  in  the  absence 
of  evidence  that  th^  are  reffularly  transacting  business  within  the 
State,  other  than  the  mere  filing  of  orders  received  elsewhera 


In  the  Matter  of  Construing  the  Constitution  of  the  Statb  of 
New  Yobk,  Abticle  II,  Section  1,  as  to  the  Bight  of  Woraem 
to  Vote  at  a  Village  Election  and  to  Hold  a  Village  Office 

(Opinion  d«t«d  February  26,  lOlB) 
Women  are  entitled  to  rote  tt  a  vilUce  election  and  eligible  to  hold  a. 
village  office. 

The  two  queHtions  herein  deteimined  are  whether  a  wmnan  is  qualified 
to  vote  at  a  village  election  and  whether  she  ia  eligible  to  hold  a  village 
office.  The  amendment  of  the  State  Constitution  adopted  in  1917  con- 
ferring equal  mffrage  upon  women  went  into  elTect  January  I,  1018. 
Aa  it  now  reads  the  Cooatitution  provides  that  every  citizen  of  the  age 
of  twenty-one  years  who  shall  have  been  a  citizen  for  ninety  days,  an 
inhabitant  of  the  State  for  one  year  next  preceding  an  election,  a  resi- 
dent of  the  county  for  tour  moDtha  la«t  preceding  an  election  and  for  the 
last  thirty  days  a  resident  of  the  election  district  in  which  he  or  she 
may  offer  his  or  her  vote,  shall  be  entitled  to  vote  at  such  election  in  tho 
election  district  of  his  or  her  residence  and  not  elsewhere,  for  all  ofBcera 
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that  are  now  or  hereafter  tnaf  be  elective  by  the  people,  and  upon  all 
questions  submitted  to  the  vote  o(  the  people,  provided,  however,  that  a 
citizen  by  marriage  Hhall  have  been  on  inhabitant  of  the  United  States 
for  five  yeara,  and  provide  that  in  time  oE  war  no  elector  in  the  actual 
military  Ben-ice  of  the  State  or  of  the  United  SUtes,  in  the  army  or 
navy  thereof,  shall  be  deprived  of  his  or  her  vote  by  reason  of  his  or 
her  absence  from  such  election  district.  The  Legislature  shall  hftve 
power  to  provide  as  to  the  manner  in  which  and  the  time  and  place  at 
which  such  absent  electors  may  vote,  and  for  the  return  and  canvass  of 
their  votes  in  the  election  districts  in  which  they  respectively  reside. 
Held,  that  the  amendment  to  article  II,  section  I,  of  the  Constitution  con- 
ferring equal  suffrage  upon  women  removed  the  sex  disability,  and  all 
wranen  having  the  necessary  qualiflcations  of  a  voter,  as  prescribed  by 
section  162  of  the  Election  Law  and  section  41  of  the  Village  Law, 
are  duly  qualified  voters  and  entitled  to  vote  at  all  village  elections; 
that  the  amendment  to  article  II,  section  1,  of  the  Constitution  also 
carries  with  it  the  right  of  women  to  hold  office  and  that  any  woman 
poasesaing  the  necessary  requirements  may,  under  section  42  of  the 
Village  Law,  hold  any  village  ofBce. 

John  S.  Van  Orden,  Village  Clerk  of  Spring  Valley,  N.  T., 
Bubmitted  inquiries,  together  with  a  request  for  an  opinion  thereon, 
as  follows: 

"  1.  Is  a  woman  qualified  to  vote  at  a  village  electi(m  I 
"2.  Is  a  woman  eligible  to  hold  a  village  office  t  " 

Lewis,  Attorney-General. —  At  the  annual  election  held  <»i 
November  6,  1917,  the  voters  of  the  State  of  New  York  adopted 
an  amendment  to  article  II,  section  1,  of  the  Constitution,  con- 
ferring equal  suffrage  upon  women,  which  amendment  took  efifect 
on  January  1,  1918,  and  reads  as  follows : 

"  Section  1,  Every  citizen  of  the  age  of  twenty-one  years,  who 
shall  have  been  a  citizen  for  ninety  days,  and  an  inhabitant  of 
this  state  one  year  next  preceding  an  election,  and  for  the  last  four 
months  a  resident  of  the  county  and  for  the  last  thirty  days  a 
resident  of  the  election  district  in  which  he  or  she  may  offer  his 
or  her  vote,  shall  be  entitled  to  vote  at  such  election  in  the  election 
district  of  which  he  or  she  shall  at  the  time  be  a  resident,  and  not 
elsewhere,  for  all  officers  that  now  are  or  hereafter  may  be  elective 
by  the  people,  and  upon  all  questions  which  may  be  submitted  to 
the  vote  of  the  people,  provided,  however,  that  a  citizen  by  marriage 
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shall  have  been  an  inhabitant  of  the  United  States  for  five  years; 
and  provided  that  in  time  of  war  no  elector  in  the  actual  military 
service  of  the  state,  or  of  the  United  States,  in  the  army  or  navy 
thereof,  shall  be  deprived  of  his  or  her  vote  by  reason  of  his  or 
her  absence  from  such  election  district ;  and  the  l^islature  shall 
have  power  to  provide  the  manner  in  which  and  the  time  and 
place  at  which  such  absent  electors  may  vote,  and  for  the  return 
and  canvass  of  their  votes  in  the  election  districts  in  which  they 
respectively  reside." 

Under  each  amendment  all  women  in  the  State  possessing  the 
requisite  qualifications  of  a  voter  became  duly  qualified  voters. 

The  general  qualifications  of  a  voter  are  prescribed  by  section 
162  of  the  Election  Law,  and  require  that  such  person  must  be  a 
citizen  of  the  United  States,  twenty-one  years  of  age,  an  inhabitant 
of  the  State  for  one  year  next  preceding  the  election,  and  for  the 
last  four  months  a  resident  of  the  county,  and  for  the  last  thirty 
days  a  resident  of  the  election  district,  and,  if  a  naturalized 
citizen,  such  voter  must  have  been  naturalized  at  least  ninety  days 
prior  to  the  day  of  election.  Said  section  162  of  the  Election 
Law  further  states  that  such  qualified  voter  "  is  a  male  citizen," 
and  this  has  led  to  a  belief  that  women  were  not  qualified  to  vote 
ontil  such  section  162  is  amended,  eliminating  the  word  "  male." 
This  is  not  necessary  for  the  reason  that  the  amendment  to  article 
II,  section  1,  of  the  Constitution  supersedes  section  162  of  the 
Election  Law.  The  masculine  term  "  he  "  is  also  used  in  said 
section  162,  which  has  given  rise  to  the  assumption  that  women 
were  not  qualified  until  said  section  of  the  Election  Law  is 
amended.  An  amendment  in  this  respect  is  unnecessary  for  the 
reason  that  section  22  of  the  General  Construction  Law  states  that 
wherever  the  masculine  is  used  it  includes  the  feminine. 

The  qualifications  of  voters  at  village  elections  are  governed 
by  section  41  of  the  Village  Law,  as  follows: 

"  1.  To  entitle  him  to  vote  for  an  officer,  he  must  be  qualified 
to  vote  at  a  town  meeting  of  the  town  in  which  he  resides,  and 
must  have  resided  in  the  village  thirty  days  next  preceding  such 
election. 
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"  2.  To  entitle  him  to  vote  upon  a.  proposition,  he  mast  be 
entitled  to  vote  for  an  officer,  and  he  must  also  be  the  owner  of 
property  in  the  village  aeseased  upon  the  last  preceding  assesa- 
ment-roU  thereof.  A  woman  who  possesaes  the  qnalificationa  to 
vote  for  villnge  officers,  except  the  qualifications  of  sex,  who  is  the 
owner  of  property  in  the  village  assessed  upon  the  last  preceding 
assessment-roll  thereof,  is  entitled  to  vote  upon  a  proposition  to 
raise  money  by  tax  or  assessment,  or  for  the  dissolution  or  change 
of  name  of  the  village  or  for  the  borrowing  of  moniy  upon  the 
bonds  or  other  obligations  of  the  village,  payable  in  future  fiscal 
years  for  the  purpose  of  purchasing,  constnicting  and  maintaining 
the  village  improvements  specified  in  section  one  hundred  and 
twenty-eight" 

To  vote  for  officers  at  a  village  election,  a  person  must  possess 
the  qualifications  set  forth  in  section  162  of  the  Election  Law; 
but  to  vote  upon  a  proposition  such  voter  must  possess  the  addi- 
tional qualification  of  being  the  owner  of  property  in  the  village 
assessed  upon  the  last  preceding  assessment-roll  thereof. 

No  registration  of  voters  is  required  in  a  village  election  except 
where,  pursuant  to  secticm  51-a  of  the  Village  Law,  the  voters 
have  adopted  a  proposition  requiring  the  registration  of  voters. 
And  if  such  registration  is  required  the  inspectors  of  election  of 
each  election  district  of  such  village  shall  meet  on  the  tenth  day 
preceding  each  village  election  for  the  purpose  of  preparing  a 
register  for  such  election.  Therefore,  if  registration  is  required 
women  may  appear  on  registration  day  and  raster. 

The  amendment  to  article  II,  section  1,  of  the  Constitution, 
conferring  equal  suffrage  upon  women,  removed  the  sex  disability ; 
and  all  women  having  the  necessary  qualifications  of  a  voter,  as 
prescribed  hy  section  162  of  the  Election  Law  and  section  41  of 
the  Village  Law,  are  duly  qualified  voters  and  entitled  to  vote  at 
village  elections. 

The  amendment  to  article  II,  section  1,  of  the  Constitution 
carries  with  it  the  right  of  women  to  hold  office.  And  any  woman 
possessing  the  necessary  requiremoits,  under  section  42  of  the 
Village  Law,  is  eligible  to  hold  aity  village  office. 


by  Google 


COKBTSUCTION  OP  CONSTITUTION,  AbTICLE  II,   SeO.    I  539 

Attorney-Geneiia  [VoL  15] 


In  the  Matter  of  Conatraing  the  Constitution  of  the  State  ob- 
New  York,  Article  II,  Section  1,  Kelative  to  the  Eight  of 
Women  to  Sign  City  Local  Option  Petitions  and  to  Vote  at 
Municipal  Local  Option  Elections 

(OpiBion  d&ted  Febra&r;  28,  lOlS) 

Women  pOBMsdiig  tlie  qnaUSMtinu  of  voters  aie  entitled  to  sisn  the  dt; 
local  optfoa  petition  ftnd  qualified  to  rote  at  a  lAtj  local  option  election. 
By  the  adoption  of  the  amoidment  to  article  II,  section  1  of  the  State 
Constitution  all  women  poBsesaing  the  requisite  qualificatione  of  a  voter 
become  duly  qualified  voters.  The  general  qualiQcations  of  a  voter  are 
pren:ril>ed  by  eection  162  of  the  Election  Law.  These  speciftc  qualifi- 
cations are  detailed  in  the  oi^nion.  An  alien  womsji  who  becomes  a 
citicen  by  marriage  must  not  only  possess  the  qualifications  prescribed 
in  section  168  of  the  Election  Law  but  she  also  must  have  been  a  resi- 
dent of  the  United  States  for  five  years  next  preceding  the  election  at 
which  she  votes.  Under  section  7  of  the  City  Local  Option  Law  the 
peUtioii  for  the  submission  of  any  of  the  questions  under  that  chapter 
shall  be  signed  by  qualified  electors  of  the  city  to  the  number  of  26  per 
centum  of  the  votes  east  in  the  city  at  the  preceding  general  election. 
W(xnen  under  the  amendment  of  the  Constitution,  article  II,  section  1, 
having  the  legal  right  to  vote  are  qualified  electors  and  entitled  to  sign 
such  petition,  and  are  equally  entitled  with  men  to  circulate  such  peti- 
tion. Under  the  provielong  of  chapter  7,  Laws  of  1918,  section  161-a 
was  added  to  the  Election  Law,  providing  for  additional  days  of  registra- 
tion for  special  elections  in  the  year  IfilS,  and  under  section  160  of  the 
Election  Law  the  method  irf  revising  the  election  register  is  pven  In 
detail.  Under  these  provisions  of  law  for  the  reviuon  and  correction 
of  the  roister  sll  women  who  possess  the  requisite  qusliflcations  of  a 
voter  may  appear  before  the  board  of  registration  and  have  their  names 
plsoed  upon  the  registry  of  voters.  Held,  that  women  are  duly  qualiflea 
electors  and  are  entitled  to  sign  the  petition  for  tJie  submission  of  local 
option  questions  in  cities  and  are  eligible  to  vote  at  such  city  local 
option  elections. 

C.  A.  Dayton,  City  Clerk  of  Auhum,  N.  T.,  guhmitted  an 
inquiry,  together  with  a  request  for  an  opinion  thereon,  as  follows: 

"  Can  a  woman,  possessing  the  qualifications  of  a  voter,  sign 
the  city  local  option  petition  and  vote  at  the  city  local  option 
election  1 " 
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Lewis,  Attorney-General. —  At  the  annual  election  heJd  on 
November  6,  l&lT,  the  voters  of  the  State  of  New  York  adopted 
an  amendment  to  article  II,  section  1,  of  the  Conatitotion,  con- 
ferring equal  suffrage  upon  women,  which  amendment  took  effect 
on  January  1,  1918,  and  reads  as  follows: 

"  Section  1.  Every  citizen  of  the  age  of  twenty-one  years,  who 
Bhall  have  been  a  citizen  for  ninety  days,  and  an  inhabitant  of 
this  state  one  year  next  preceding  an  election,  and  for  the  last 
four  months  a  resident  of  the  county  and  for  the  last  thirty  days 
a  resident  of  the  election  district  in  which  he  or  she  may  offer  hia 
or  her  vote,  shall  be  entitled  to  vote  at  such  election  in  the  election 
district  of  which  he  or  she  shall  at  the  time  be  a  resident,  and  not 
elsewhere,  for  all  officers  that  are  now  or  hereafter  may  be  elective 
1^  the  people,  and  upon  all  questions  which  may  be  submitted  to 
the  vote  of  the  people,  provided,  however,  that  a  citizen  by  mar^ 
riage  shall  have  been  an  inhabitant  of  the  United  States  for  five 
years;  and  provided  that  in  time  of  war  no  elector  in  the  actual 
military  service  of  the  state,  or  of  the  United  States,  in  the  army 
or  navy  thereof,  shall  be  deprived  of  his  or  her  vote  by  reason  of 
his  or  her  absence  from  such  election  district;  and  the  l^slature 
shall  have  power  to  provide  the  manner  in  which  and  the  time  and 
place  at  which  such  absent  electors  may  vote,  and  for  the  return 
and  canvass  of  their  votes  in  the  election  districts  in  which  th^ 
respectively  resida" 

Under  such  amendment  all  women  in  the  State  possessing  the 
requisite  qualifications  of  a  voter  became  duly  qualified  voters. 

The  general  qualifications  of  a  voter  are  prescribed  by  section 
162  of  the  Election  Law,  and  require  that  such  person  must  be 
a  citizen  of  the  United  States,  twenty-one  years  of  age,  an 
inhabitant  of  the  State  for  one  year  next  preceding  the  election, 
and  for  the  last  four  months  a  resident  of  the  county,  and  for 
the  last  thirty  days  a  resident  of  the  election  district,  and,  if  a 
naturalized  citizen,  such  voter  must  have  been  naturalized  at 
least  nine^  days  prior  to  the  day  of  election.  Said  section  162 
of  the  Election  Law  further  states  that  such  qualified  vota  "  is  a 
male  citizen,"  and  this  has  led  to  a  bdief  that  women  were  not 
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qualified  to  vote  until  such  section  162  is  amended,  eliminating 
the  word  "  male."  This  is  not  necessary  for  the  reason  that  the 
amendment  to  article  II,  section  1,  of  the  Constitution  super- 
sedes flection  162  of  the  Election  Law.  The  masculine  term  "  he  " 
is  also  used  in  said  section  162,  which  has  ^ven  rise  to  the 
assumption  that  women  were  not  qnalified  until  said  section  of  the 
Election  Law  is  amended.  An  amendment  in  this  respect  is 
unnecessary  for  the  reason  that  section  22  of  the  General  Con- 
struction Law  states  that  wherever  the  masculine  is  used  it 
includes  the  feminine. 

An  alien  woman  who  becomes  a  citizen  by  marriage  must  not 
only  possess  the  qualifications  prescribed  in  section  162  of  the 
Election  Law,  but  she  must  also  have  been  a  resident  of  the 
United  States  for  five  years  next  preceding  the  election  at  which 
flhe  votes. 

Section  7  of  the  City  Local  Option  Law  directs  that  "  The 
petition  for  the  submission  of  any  of  the  questions  under  this 
chapter  shall  be  signed  by  qualified  electors  of  the  city  to  the 
number  of  twenty-five  per  centum  of  the  votes  cast  in  the  city  at 
the  preceding  g^ieral  election." 

An  elector  is  a  person  who  has  a  legal  right  to  vote  and  upon 
such  elector  complying  with  the  requirements  of  the  Election 
Law  in  relation  to  re^stration  he  or  she  becomes  a  duly  qualified 
voter.  Women,  pursuant  to  article  II,  section  1,  of  the  Constitu- 
tion, are  vested  with  the  legal  right  to  vote  and  are,  therefore, 
qualified  electors  end  entitled  to  sign  such  petition  and  are 
equally  entitled  with  men  to  circulate  such  petition. 

The  basis  for  the  computation  of  the  number  of  signatures 
necessary  to  a  cily  local  option  petition  is  not  made  on  the  vote 
cast  for  any  particular  office  at  the  last  preceding  election,  but 
must  be  mad?  from  a  computation  of  the  total  number  of  votes 
cast  in  each  election  district  at  the  last  preceding  election,  which 
will  include  not  only  all  the  votes  cast  for  candidates  for  a  certain 
office  but  also  the  void,  protested  and  blank  ballots. 

The  qualifications  of  a  voter  at  a  city  local  option  election  are 
set  forth  in  section  13  of  the  CSty  Local  Option  Law,  as  follows: 


by  Google 


State  Depabtusnt  Kepobts 


EducaUon  Dep&rtment 


"Any  T^stered  elector  who  would  be  qualified  to  vote  for  city 
officers,  if  such  officers  were  to  be  then  elected,  shall  be  qualified 
to  vote  upon  such  local  option  questions.  For  the  purpose  of 
ascertaining  such  electors,  the  registers  of  electors  in  the  city  pre- 
pared on  the  last  preceding  day  of  registration  shall  be  used  after 
revision  and  correction  on  the  second  Saturday  preceding  the 
election,  in  the  manner  provided  in  the  election  law." 

The  revision  and  correction  of  the  register  referred  to  herein 
is  accomplished  pursuant  to  sections  151  and  160  of  the  Election 
Law.  Section  151  providea :  "  If  a  special  election  be  called  by 
the  governor  or  a  special  or  other  election  be  appointed  by  or 
pursuant  to  law  for  a  time  other  than  the  day  of  general  election, 
the  inspectors  of  election  of  the  various  election  districts  in  the 
political  subdivision  for  which  such  special  or  other  election  is  to 
be  held  shall  meet  in  their  respective  districts  on  the  second  Satur- 
day preceding  such  election,  from  eig^t  o'clock  in  the  forenoon  to 
ten  o'clock  in  the  evening,  for  the  purpose  of  revising  and  coi^ 
recting  the  register  of  voters  as  provided  in  this  article." 

By  chapter  7  of  the  Laws  of  1918,  section  151-a  was  added  to 
the  Election  Law  providing  for  additional  days  of  registration  for 
special  elections  in  the  year  1918,  and  directs  that  "  such  meetings 
shall  be  held,  respectively,  oa  the  second  Friday  and  8ec<»id 
Saturday  before  the  election." 

The  duties  of  the  board  of  r^stration  for  the  purpose  of  revis- 
ing and  correcting  such  register  are  set  forth  in  section  160  of  the 
Election  Law,  and  in  substance  are:  that  the  inspectors  shall 
retain  upon  the  register  the  names  of  all  persons  qualified  to  vote 
at  such  election  which  appear  upon  the  raster  of  electors  for 
the  last  preceding  general  election.  They  shall  strike  from  such 
register  the  names  of  sucli  electors  as  are  proven  to  the  satis- 
faction of  the  inspectors  to  have  ceased  to  be  electors  of  such  dis- 
trict since  their  names  were  placed  upon  the  raster,  and  th^ 
shall  add  to  such  register  the  names  of  all  persons  qualified  as 
electors  who  shall  personally  appear  for  registration.  Under  these 
provisions  of  law  for  the  revision  and  correction  of  the  raster, 
all  womm  who  possess  the  requisite  qualificaticms  of  a  voter  may 
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appear  before  the  board  of  registration  and  have  their  names 
placed  upon  the  registry  of  voters. 

After  such  registration  vomen  will  have  complied  with  all  the 
necessary  requirements  under  the  law,  and  will  be  duly  qualified 
to  vote  upon  such  local  option  questions. 

I  therefore  hold  that  women  are  duly  qualified  electors  and  are 
entitled  to  sign  the  petition  for  the  submission  of  local  option 
questions  in  cities,  and  are  ehgible  to  vote  at  such  ci^  local 
option  elections. 


In  the  Matter  of  Construing  the  Militaht  Law,  Section  245,  as 
to  Deducting  Family  Allowances  Paid  by  the  United  States  to 
Dependents  of  Enlisted  Men  in  Accordance  with  the  Pro- 
visions of  the  War  Risk  Insurance  Law  of  the  United  States  as 
Part  of  the  Compensation  Paid  to  Such  Enlisted  Men  for  the 
Performance  of  Military  Dutj 

{Opinion  dated  March  8,  1918) 

Undet  the  Federal  Wai  Bisk  Inanianoe  Law  famHy  ellowances  ihoold  not  b« 
dedncted  In  compntinK  ^o  ezcMa  of  eivU  compensation  orer  military 
compensation  ondei  section  245  of  the  Hilltary  Law  of  the  State  of  Hew 
York,  as  amended  by  diapter  435  of  the  Lawa  of  1917. 

Officers  and  employees  of  the  State  and  its  municipal  corporations  and 
political  BubdivieionB  entering  the  Federal  mllitarj,  naval  or  marine 
serrice  under  stated  condiUons  while  in  the  performance  of  duty  in  such 
service  are  granted,  by  section  24fi  of  the  Military  Law,  as  amended 
by  chapter  435  of  the  Laws  of  1QI7,  such  part  of  hie  salary  or  com- 
pensation as  such  officer  or  employee  as  equals  the  eicess,  if  any,  of  anch 
salary  or  compensation  orer  the  corapenaation  paid  to  him  for  the  per- 
formance of  such  duty  to  the  extent  of  not  leas  than  twenty-flve  dollars 
a  month.  Under  the  War  Risk  Insurance  Law  of  the  United  States, 
which  went  into  effect  October  6,  10IT,  article  II  provides  that  enlisted 
men  with  wiree  or  children  must  allot  certain  amounts,  and  may  allot 
greater  amounts,  and  enlisted  men  witii  otber  dependents  may  allot  cer- 
tain amounts  of  their  military  pay  to  such  persona,  and  the  United 
States  will  then  pay  to  the  depmdents  of  the  enlisted  men  certain 
monthly  allowances.  Are  such  allowances  paid  to  dependents  of  an 
enlisted  man  to  t>e  considered  part  of  the  compensation  paid  to  him 
for  military  dutyl  It  can  hardly  be  said  that  they  are  compeusatlcm 
paid  to  him  for  the  performance  of  such  military  duty  as  Oxty  are  not 


by  Google 


State  Dbfaxtuent  Repobts 


Attomey-Oeneral 


paid  to  him,  nor  are  tbey  compenamtion  for  the  performance  of  milltarj 
duty,  not  being  in  any  way  based  apon  the  quantity  or  quality  of  dutj 
performed.  The  payment  to  the  man  of  the  difference  between  hia  cinl 
■alary  or  compenaation  and  the  compensation  paid  to  him  for  military 
•ervlce  operates  whether  he  ia  single  or  married,  supporting  a  family 
or  supported  by  one,  and  section  2*6  of  the  Military  Law  containa 
nothing  to  indicate  that  It  was  p.isHed  for  the  benefit  of  anybody  but  the 
man  himself.  Beld,  that  in  interpreting  the  Military  Law  we  should  not 
eonaider  family  allowances  as  pert  of  the  compensation  paid  to  a  man 
for  military  service,  and  ahould  not  deduct  them  in  computing  the  exceaa 
of  WTil  over  miUtary  pay. 

Hon.  William  P.  Burr,  Corporation  Counsel,  New  York  city, 
sabmittcd  an  inquiry,  together  with  a  request  for  an  opinion 
thereon,  as  follows : 

"  Under  section  245  of  the  Military  Law,  in  computing  the 
difference  between  the  civil  compensation  of  a  State  or  municipal 
officer  or  employee  on  military  duty  and  the  compcnsrition  paid  to 
him  for  the  performance  of  such  duty,  should  family  anowau<]es 
paid  by  the  United  States  to  dependents  of  enlisted  men,  in  accord- 
ance with  the  provisions  of  article  II  of  the  War  Risk  Insurance 
Law  (Act  of  Congress  October  6,  1917),  be  considered  as  part  of 
tbo  compensation  paid  to  such  enlisted  men  for  the  performance 
of  military  duty  ?  " 

Lewis,  Attorney-General. —  Section  245  of  the  Military  Law, 
as  amended  by  chapter  435  of  the  Laws  of  1917,  provides,  inter 
aha,  that  officers  and  employees  of  the  State  and  its  municipal 
corporations  and  political  subdivisions  entering  the  Federal 
military,  naval  or  marine  service  under  stated  conditions,  while 
in  the  performance  of  duty  in  such  service  "  shall  receive  euch 
part  of  hia  salary  or  compensation  as  such  officer  or  wnployee  sa 
equals  the  excess,  if  any,  of  such  salary  or  compensation  over  the 
compensation  paid  to  him  for  the  performance  of  such  duty  "  to 
the  extent  of  not  leas  than  twenty-five  dollars  a  month.  This  act 
took  effect  May  10,  1917. 

On  October  6,  1917,  the  War  Risk  Insurance  Law  of  the 
United  States  took  effect.  Article  II  of  that  statute  provides  that 
enlisted  men  with  wives  or  children  must  allot  certain  amouuts, 
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and  may  aUot  greater  amounts,  and  enlisted  men  witli  other 
dependeata  may  allot  certain  amounts  of  their  military  pay  to  sach 
persons,  and  it  goes  on  to  provide  that  in  cases  where  allotments 
have  been  made,  the  United  States  will  pay  to  the  dependents 
of  the  enlisted  men  certain  monthly  allowances — if  there  be  a 
wife  but  no  child,  fifteen  dollars ;  if  there  be  a  wife  and  one  child, 
twenty-five  dollars,  etc.,  etc  In  cases  where  allotments  are  vol- 
untary, the  allowances  are  only  made  if  and  while  the  enlisted 
man  makes  an  allotment.  The  amounts  of  family  allowances 
are  fixed  by  the  number,  relationship  and  condition  of  the  depend- 
ents, the  amonnt  of  voluntary  allotment  made  them  by  the  enlisted 
man  and  his  habits  with  respect  to  their  support  prior  to  his 
cnlistMent.  They  do  not  depend  upon  the  rank  or  grade  of  the 
I'lilisted  man,  the  amount  of  his  military  pay  nor  the  extent  of  the 
!:?rvices  he  renders  or  is  expected  to  render. 

The  question  is  whether  family  allowances  paid  to  the  depend- 
ents of  an  enlisted  man  should  be  regarded  as  part  of  the  "  com- 
pensation paid  to  him  "  for  military  duty. 

While  it  might'  be  said  that  the  family  allowances,  paid  to 
dependents,  are  compcusation  to  them  for  the  abs^ice  of  the  man 
who  ordinarily  supported  them,  it  can  hardly  be  said  that  they 
are  "  compensation  paid  to  him  for  the  performance  of  such 
[military]  duty,"  The  allowances  are  not  paid  io  him,  nor  are 
they  compensation  for  the  performance  of  military  duty,  not 
being  in  any  way  based  on  the  qaantity  or  quality  of  the  du^ 
performed. 

The  amonnt  of  military  compensation  paid  a  man  depends  on 
his  rank,  the  nature  of  his  duties,  and  the  place  where  he  is 
reqaired  to  perform  them.  A  man  holding  a  higher  rank  or  pei^ 
forming  more  important  duties  or  fighting  in  foreign  lands 
receives  higher  pay  than  another  not  so  ranked  or  detailed.  The 
amount  of  the  compensation  is  directly  related  to  the  value  of 
the  services  rendered  or  the  risk  incurred.  A  soldier's  pay  is 
governed  by  what  he  does  —  and  it  does  not  vary  by  reason  of 
his  marital  status,  the  number  of  his  children  or  dependent  rela- 
SiATi  Dkpt.  Rnr.— Vol.  15        S5 
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tives,  nor  their  financial  condition.  In  the  payment  of  Boldiras 
we  find  the  elements  of  quid  pro  qito  and  quatUutn  merwi. 

The  family  allowancea  however  contain  neither  the  danent 
of  quid  pro  quo  (to  the  soldier)  nor  that  of  qnantum  mmtii. 
They  have  nothing  to  do  with  the  value  of  the  services  rendered 
or  the  risk  incurred  hy  the  soldier,  hut  are  haaed  upon  purely 
extrinsic  circumstances  —  the  number  and  relationship  of  depend- 
ents, the  degree  of  their  dependency,  the  amount  of  voluntary 
allotment  made  by  the  soldier,  and  his  habits  before  enligtmait 
with  respect  to  their  support. 

It  has  been  suggested  that  if  I  consider  family  allowance  at 
not  part  of  the  compensation  paid  to  the  man  for  military  serv- 
ice, I  should  also  exclude  so  much  of  the  man's  pay  as  be  i* 
obliged  by  the  statute  to  allot  to  his  wife  and  children.  This 
does  not  follow.  A  man's  salary  is  his  compensation,  even  though 
he  may  be  required  by  law  to  pay  part  of  it  in  alimony  to  a 
divorced  wife,  in  support  of  a  child,  in  settlement  of  old  ddite. 
or  in  taxes  for  the  maintenance  of  the  government.  If  a  man"; 
dependents  should  die  or  become  independent  during  his  militaiv 
service,  they  would  cease  to  draw  family  allowances,  but  he  would 
continue  to  earn  the  same  ccHnpensation  whether  permitted  lo 
draw  it  all  himself,  required  to  send  some  of  it  home,  or  required 
to  leave  half  of  it  on  deposit  with  the  government  until  hiB  dis- 
charge. 

Section  245  of  the  Military  Law  provides  for  the  payment  io 
the  man  of  the  difference  between  his  civil  salary  or  compensatioD 
and  the  compensation  paid  to  him  for  military  service  —  it  ope^ 
ates  whether  he  is  angle  or  married,  supporting  a  family  (X  so? 
'  ported  by  one,  and  contains  nothing  to  indicate  that  it  was  paeaed 
for  the  benefit  of  anybody  but  the  man  himself. 

I  am  satisfied  that  in  interpreting  the  Military  Law  we  sbouki 
not  consider  family  allowances  as  part  of  the  compensation  pai'^ 
to  a  man  for  military  service  and  should  not  deduct  then  in 
computing  the  excess  of  civil  over  military  pay. 
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In  the  ICatter  of  Constsuino  thb  Elsotion  Law,  Section  292, 
and  Title  VI,  Section  20  of  Chapter  761  of  the  Laws  of  1 895, 
Being  an  Act  to  Beviee  the  Charter  of  the  Oity  of  Hudson, 
BeUtive  to  Special  Elections 

(Opinion  dated  Much  £0,  IftlB) 

Antlioiltr  at  tlM  Gorernoi  to  call  a  apedal  election  in  a  watd  In  tlia  dty 
of  Hndaon  wbere  tbe  lenwa)  election  reinlted  In  a  tie  Tote  for  alder- 
man of  such  ward. 

A  vacancy  eilsta  in  the  office  of  aldenuan  of  the  first  ward  of  the 
city  of  Hudnm  aa  tlie  reault  of  a  tie  vot«  at  the  general  election  held 
on  November  6,  1917.  The  question  now  arises  as  to  whether  the 
Qoremor  has  power  vested  in  him  to  fill  such  vacancy  under  the  pro- 
visions of  section  292  of  tbe  Election  Law.  Under  title  6,  section  20 
of  the  charter  of  the  city  of  Hudson  it  is  provided  that  vacancies  occurring 
in  an;  manner  In  an  elective  office  ilull  be  filled  by  a  special  election 
to  be  ordered  by  the  common  council  at  its  first  regular  meeting  after 
the  occurrence  of  the  vacancy,  such  election  to  take  place  within  one 
month  after  the  order  of  the  common  cooncll,  except  that  if  sncb 
vacancy  Bholl  occur  within  six  months  before  a  municipal  election  the 
common  council  shall  fill  the  vacancy  instead  of  ordering  a  special 
election.  Held,  that  the  Governor  is  authorized,  in  the  situation  pre- 
sented in  the  city  of  Hudson,  to  proclaim  a  special  election  to  fill  the 
office  of  alderman  in  the  first  ward  caused  by  reason  of  a  tie  vote  at  the 
general  election  held  on  November  fl,  1017,  and  that  the  power  of  the 
common  council  to  order  an  electicm  is  limited  to  those  vacancies 
enumerated  in  section  30  of  the  Public  Officers  Ltuw,  and  that  the  Giovemor 
now  baa,  and  haa  had  for  a  period  of  over  seventy  years,  a  well-defined 
power  in  initanoaa  of  this  eharaoter  to  call  a  special  election. 


Hon.  Charles  S.  Whitman,  the  (Jovemor,  has  Bubmitted  a 
statement  of  facts  as  follows: 

"  The  common  council  of  the  city  of  Hudeon  has  requested  the 
Governor  to  call  a  special  election  in  that  city  for  the  election 
of  an  alderman  in  the  first  ward  where  there  wap  a  failure  to 
elect  by  reason  of  a  tie  vote  at  the  general  Section  held  on 
November  6,  1917." 
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Upon  this  statement  of  facts  the  Governor  has  also  submitted 
an  inquiry,  blether  with  a  request  for  an  opinion  thereon,  aa 
to  his  duty  and  authori^  to  call  such  special  election. 

LxwiB,  Attomej-Qeneral. —  The  inquiry  presents  the  question 
to  be  determined  of  whether  the  vacancy  occurring  in  the  office 
of  alderman  in  the  first  ward  of  the  city  of  Hudson  should  bv 
filled  pursuant  to  title  6,  section  20  of  the  city  charter,  or 
whether  the  power  is  vested  in  the  Governor  to  fill  such  vacancy 
under  the  provisions  of  section  292  of  the  Election  Law. 

Title  6,  section  20,  of  the  city  charter  provides  that: 
"  Yflcanciee  occurring  in  any  manner  in  any  elective  office  shall 
be  filled  by  a  special  election  to  be  ordered  1^  the  common  council 
at  its  first  regular  meeting  after  the  occurrence  of  the  vacancy: 
which  election  shall  take  place  within  one  month  after  such  order. 
If,  however,  such  vacancy  shall  occur  within  ux  months  before 
a  municipal  election,  no  special  election  shall  be  ordered,  but 
the  common  council  shall  fill  the  vacancy  until  the  first  day  of 
January  next  ensuing,  if  the  vacancy  shall  occur  in  the  year 
eighteen  hundred  and  ninety-five,  and  until  the  first  day  of  May 
next  ensuing,  if  the  vacancy  shall  occur  in  any  other  year,  but 
the  person  elected  to  fill  a  vacancy  shall  not  hold  the  office 
longer  than  the  thirty-first  day  of  December  next  ensuing  if  tbs 
vacant^  shall  occur  in  the  year  eighteen  hundred  and  ninety-five, 
nor  longer  than  the  thirtieth  day  of  April  next  ensuing,  if  the 
vacancy  shall  occur  in  any  other  year.  In  case  of  vacant^  occu> 
ring  during  the  year  eighteen  hundred  and  ninety-five  the  person 
elected  to  fill  a  vacancy  shall  not  hold  the  office  longer  than  tbi^ 
thirty-first  day  of  December,  eighteen  hundred  and  ninety-fiva 
In  the  case  of  vacancies  during  the  year  eighteen  hundred  ninety- 
six  the  person  elected  to  fill  a  vacancy  shall  not  hold  the  office 
longer  than  the  thirtieth  day  of  April  next  ensuing." 

Section  292  of  the  Election  Law,  providing  for  the  filling  of 
vacancies  in  dective  offices,  directs  that  "Upon  the  failure  to 
elect  to  any  office,  except  that  of  governor  or  lieutenant-^vemor, 
at  a  general  or  special  election,  at  which  such  office  is  authorized 
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to  be  filled,  or  upon  the  death  or  disqualification  of  a  person 
elected  to  office  before  the  conuneDcemeDt  of  his  official  term,  or 
upon  the  OGCorrence  of  a  vacancy  in  any  elective  office  which  can 
not  be  filled  by  appointment  for  a  period  extending  to  or  beyond 
the  next  general  election  at  which  a  person  may  be  elected  thereto, 
the  governor  may  in  bis  discretion  make  proclamation  of  a 
special  Section  to  fill  such  office,  specifying  the  district  or  county 
in  which  the  election  is  to  be  held,  and  the  days  thereof,  which 
shall  be  not  less  than  thir^  nor  more  than  forty  days  from  the 
date  of  the  proclamation." 

It  is  my  opinion  that  the  Governor  is  authorized,  in  the  situa- 
tion presented  in  the  ci^  of  Hudson,  to  proclaim  a  special  elec- 
tion to  fill  the  office  of  alderman  of  the  fiist  ward  caused  by 
reason  of  a  tie  vote  at  the  goieral  election  held  on  November  6, 
1917.  From  a  reading  of  title  6,  section  30,  of  the  city  charter, 
I  am  led  to  the  conclusion  that  the  power  of  the  common  council 
to  order  an  election  to  fill  a  vacancy  is  limited  to  those  vacancies 
enumerated  in  section  30  of  the  Public  Officers  Law,  viz.,  the 
death  of  the  incumbent ;  his  resignation ;  his  removal  from  office ; 
his  ceasing  to  be  an  inhabitant  of  the  State,  or,  if  be  be  a  local 
officer,  of  the  political  subdivision  or  municipal  corporation  of 
which  he  is  required  to  be  a  resident  when  chosen ;  his  conviction 
of  a  felony  or  a  crime  involving  a  violation  of  his  oath  of  office ; 
the  judgment  of  a  court  declaring  void  his  election  or  appoint- 
ment, or  that  his  office  is  forfeited  or  vacant;  his  refusal  or 
neglect  to  file  hie  official  oath  or  undertaking,  if  one  is  required, 
within  the  time  prescribed  by  law. 

It  should  be  observed  that  section  292  of  the  Election  Law  pro- 
vides for  the  filling  of  vacancies  which  have  occurred  because  of 
a  failure  to  elect,  to  those  occurring  before  the  commencement 
of  the  term,  upon  the  death  or  disqualification  of  the  person 
elected  to  office,  and,  lastly,  to  a  vacant^  "  in  any  elective  office.*' 
A  vacancy  "  in  any  elective  office"  is  a  vacancy  arising  during  the 
term  of  that  office,  and  the  power  of  the  Governor  to  fill  such 
vacancy  is  limited  to  eases  where  the  office  "  cannot  be  filled  by 
appointment"     If  the  vacancy  had  occurred  after  the  banning 
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of  the  term  of  office,  no  question  would  ariae  as  to  tiie  power  of 
the  common  council  of  the  city  of  Hudson  to  order  a  special  ele^ 
tion  to  fill  such  vacancy.  This  vacancy,  however,  has  occnneJ 
from  a  failure  to  elect  by  reason  of  a  tie  vote,  and  cleariy  comw 
within  the  provisions  of  sectiim  292  of  tlie  Election  Iaw  empown- 
ing  the  Governor  to  order  a  special  ejection. 

Also  assuming  that  the  common  council  of  the  city  of  Hudson 
was  possessed  of  the  power  and  authority  to  call  a  special  election 
to  fill  the  vacancy  in  question,  pursuant  to  title  6,  section  20,  of 
the  city  charter,  such  body  is  without  power  at  the  present  time 
for  the  reason  that  such  section  directs  that  a  vacancy  "  diall  bf 
filled  by  a  special  election  to  be  ordered  by  the  common  council 
ai  its  first  regular  meeting  after  the  oeeurrenee  of  the  vacancy" 
The  first  regular  meeting  of  the  common  council,  after  the  vaeancr 
occurred,  having  parsed,  no  authority  exists  in  such  body  to  call 
a  special  election  at  this  time.  The  Governor  now  has,  and  bis 
had  for  a  period  of  over  seventy  years,  a  well-defined  power  a 
instances  of  this  character  to  call  a  special  election;  and  evto 
though  the  common  council  have  the  power  to  call  a  special  Sec- 
tion, at  its  first  r^;ular  meeting  after  the  occurrence  of  tin". 
vacancy,  the  omission  to  exercise  that  power  would  be  a  sufGcienl 
reason  for  the  Governor  to  issue  a  proclamation  for  sach  special 
election. 

I  therefore  reach  the  conclusion,  for  the  reasons  hereinabove 
set  forth,  that  the  Governor  is  authorized,  in  his  discretion,  imder 
the  provisions  of  section  292  of  the  Election  Law,  to  proclaim 
a  special  election  to  fill  the  office  of  alderman  of  the  firat  voi 
of  the  city  of  Hudson,  where  a  vacancy  exists  by  reason  of  a  ti« 
vote  at  the  Section  held  on  Kovember  6,  1917. 
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In  the  Matter  of  CoirsTBinrro  the  Iitbdrancb  Law,  Sections  70 
AND  170,  Eelative  to  Surety  Companiea  and  Title  Companiea 
Guaranteeing  Mortgage  Loans 

(Opinion  dated  Much  26,  1918} 

Surety  companies  cannot  foarantM  tlie  Tepayment  of  locna  McnTed  hy  ■ 
bond  and  mortsaKC 

Several  mretj  (iompauiei  propose  to  issue  a  bond  to  Federal  Land 
Banks  in  connection  tritii  loans  to  be  made  b;  ench  banks  to  farmers 
upon  the  security  of  bond  and  mortgage,  and  it  is  proposed  to  facilitate 
these  loans  bj  having  the  banks  accept  as  to  title  an  abatrftct  coTering 
twenty-one  years  last  past,  approved  by  the  bank's  abstractors,  and  a 
bond  given  by  the  borrower  -with  (^proved  sureties,  such  bond  reciting 
that  in  consideration  of  the  premium  the  surety  compan}'  guarantees 
to  said  bank  the  repayment  of  any  part  of  said  loan  that  may,  through 
any  defect  in  the  title  of  the  mortgagor  to  the  mortgaged  property,  be 
nncollectible  from  the  mortgagor,  his  heirs  or  assigns.  Under  the  New 
York  statutes  a  surety  cranpany  may  guarantee  the  performance  of  a 
contract  and  when  writing  the  bond  herein  considered  it  is  this  power 
which  the  surety  companies  claim  they  are  exercising. 

Held,  that  the  form  of  bond  in  question  does  not  guarantee  the  perform' 
ance  of  a  contract,  the  contract  of  the  farmer  being  to  repay  the  loan, 
tmt  the  surety  company  does  not  guarant«e  in  any  respect  the  contract 
of  the  borrower  to  repay  such  loan.  The  bond  eimply  indemnifies  or 
insures  the  bank  ^^nst  loss  b;  reason  at  a  defect  of  title  in  the  mort- 
gaged premises.  The  surety  company  may  not  undertake  the  proposed 
business.  Where  the  hazard  is  that  of  title  the  Legislature  has  conferred 
the  insurance  company  business  upon  title  companiea  to  the  exclusion 
of  all  other  insurance  companiea.  Sections  70  and  170  of  the  Insurance 
I*w. 

Hon.  Jesse  S. '  Phillips,  Snperintendent  of  Insurance,  sub- 
mitted the  following  statement  of  facts: 

"  Several  surety  companies,  as  appears  from  a  communication 
of  the  Superintendent  of  Insurance  dated  February  20,  1018, 
intend  to  issue  a  bond  to  Federal  Land  Banks  in  connection  with 
loans  made  by  such  banks  to  farmers  upon  the  security  of  bond 
and  mortgage.  In  order  to  facilitate  these  loans  by  obviating 
delays  due  to  a  complete  inveetigation  of  the  title  of  the  mort- 
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gaged  premtaes,  an  abstract  covering  twenty-one  years  last  past 
is  to  be  accepted  by  the  banks  after  approval  by  the  bank's 
abstractors  and  a  bond  given  by  the  borrower  with  approved 
sureties  conditioned  aa  follows: 

" '  Now  therefore,  in  consideration  of  a  premium  of 

DollarB,  the Surelj  Company  does  hereby  guarantee 

to  said  bank  the  repayment  of  any  part  of  said  loan  that  may, 
in  conseqaence  of  any  defect  in  the  title  of  the  mortgagor  to  the 
mortgaged  proper^,  be  uncollectible  from  the  mortgagor,  his 
heirs  or  assigns.' " 

Based  upon  the  facts  above  stated  the  superintendent  also  sob- 
mitted  an  inquiry,  together  with  a  request  for  an  opinion  thereon, 
as  to  whether  the  proposed  transactions  will  invade  the  field  of 
business  held  by  title  companies  under  the  statutes,  or,  more 
precisely,  whether  such  transactions  are  or  are  not  title  company 
business  exclusively  under  the  provisions  of  the  Insurance  Law. 

Lewis,  Attorney-General. —  Under  our  New  York  statutes  a 
surety  company  may  be  formed  for  the  purpose,  among  other 
powers,  of  "  guaranteeing  the  performance  of  contracts  "  (Inaur- 
ance  Law,  §  70),  and  it  is  this  power  which  the  surety  companies 
claim  they  are  exercising  when  writing  the  above  bond.  From 
a  careful  analysis  of  the  bond  I  am  at  loss  to  see  how  it  guaran- 
tees the  performance  of  a  contract.  The  contract  of  the  farmer 
is  to  repay  the  loan.  The  proposed  surety  company  bond  does 
not  guarantee  in  any  reepect  the  contract  of  the  borrower  to  repay 
the  loan.  The  bond  in  substance  simply  indemnifiee  or  insures 
the  bank  against  loss  by  reason  of  a  defect  of  title  in  the  mort- 
gaged premises.  It  is  sn  engagement  that  the  title  to  the  prem- 
ises mortgaged  is  good  and,  if  not,  the  company  will  pay  any  loss 
resulting  from  defect  of  title,  which,  as  I  shall  hereinafter  point 
out,  is  a  policy  of  title  insurance  under  section  170  of  the  Insur- 
ance Law.  Such  a  bond  as  the  company  proposes  to  write 
acknowledges  and  recites  the  existence  of  a  primary  obligation 
upon  the  part  of  the  borrower  to  repay  the  loan,  bat  does  not 
guarantee  the  performance  of  that  ohligaiion  by  the  borrower. 
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The  buainesB  of  a  title  inaurance  company  is  thus  defined  in 
section  170  of  the  iDsurance  Law: 

"§  170,  Incorporatiou.  Five  or  more  persona  may  form  a 
corporation  for  one  of  the  following  purposes: 

"  1.  To  examine  titles  to  real  property  and  chattels  real,  to 
procure  and  furnish  information  in  relation  thereto,  make  and 
guarantee  the  correctneas  of  searches  for  all  instruments,  liens 
or  charges  affecting  the  same,  guaraniee  or  insure  the  payment 
of  bonda  and  mortgages,  or  notes  of  individuala  or  partnerships 
secured  by  mortgages  upon  real  property  sUniated  in  this  or  any 
other  state,  and  bonds,  notes,  debentures  and  other  evidences  of 
indebtedness  of  solvent  corporations  secured  by  deed  of  trust  or 
mortgage  upon  real  property  situated  in  this  or  any  other  state, 
invest  in,  purchase  and  sell,  with  suc^  guarantee  or  with  guan- 
antee  only  against  loss  by  reason  of  defective  title  or  incum- 
brances, bonds  and  mortgages,  and  notes  of  individuals  or  part- 
nerships secured  1^  mortgages  upon  improved  and  imincumbered 
real  property  situated  in  this  or  any  other  state  worth  fifty  per 
centum  more  than  the  amount  loaned  thereon,  and  bonds,  notes, 
debentures  and  other  evidences  of  indebtedness  of  solvent  corpo- 
rations secured  by  deed  of  trust  or  mortgages  upon  improved  and 
unincumbered  real  property  situated  in  this  state  or  outside  of 
this  state  worth  fifty  per  centum  more  than  the  amount  loaned 
thereon,  ami  gnartmiee  and  insure  the  owners  of  real  property 
and  ehattek  real  and  others  interested  therein  against  the  loss 
by  reason  of  defective  titles  thereto  and  other  incumbrances 
thereon,  which  shall  be  known  as  a  title  guaranty  corporation; 
•     #     • '» 

The  net  result  effected  through  the  proposed  policy  to  be  issued 
I^  the  surety  company  to  the  land  bank  is  the  same  as  if  the 
surety  company  bad  under  the  power  last  above  recited  issued 
a  policy  of  title  insurance  directly  to  the  bank  as  a  party  "  inter- 
ested "  in  real  property  as  mortgagee. 

The  agreement  of  the  surety  company  is  not  a  guarantee  of 
the  payment  of  the  mortgage  by  the  borrower,  for  there  are  no 
provisions  therein  contained  that  the  principal  or  interest  of  the 
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moitgage  will  be  paid  at  alL  Kather,  sB  I  have  b^ore  stated, 
it  IB  a  guarantee  tliat  the  title  under  the  mortgage  is  good  and 
the  agreement  might  juBt  as  well,  bo  far  as  its  efficacy  is  con- 
cerned, have  been  entered  into  between  the  bank  and  the  surety 
company  without  the  participation  of  the  mortgagor.  The  hazard 
is  that  of  title  only. 

In  opposition  to  these  conclnsions  the  surety  ccanpaniee  cite 
the  following  illustratioiiB  of  buBiuesB  already  done  by  them: 

(1)  A  man  borrows  money  with  which  to  purchase  an  aato- 
mobile  and  agrees  to  pay  the  loan  in  installments  and  gives  hia 
notes  for  the  deferred  payments,  these  notes  being  secured  by 
a  chattel  mortgage  upon  the  automobile.  The  borrower  io 
required  to  give  a  bond  conditioned  to  pay  the  unpaid  install 
mente  of  the  loan  in  case 

(a)  He  fraudulently  absconds  with  the  automobile;  or 

(b)  There  is  a  serious  injury  to,  or  destruction  of  the  auto- 
mobile and  its  abandonment  by  him. 

This,  it  ia  alleged,  is  a  contract  of  sure^ship  and  is  not  auto- 
mobile insurance,  even  though  one  of  the  contingenciee  under 
which  liability  can  accrue  is  the  destruction  of  the  automobile 
and  its  abandomnent. 

(3)  A  man  who  is  about  to  let  to  another  a  factory  in  wbjdk 
there  is  a  boiler,  donands  of  the  lessee  a  bond  with  surety  con- 
ditioned to  pay  such  part  of  the  rent  as  may  be  uncollectible  in 
consequence  of  the  dcBtruction  of  the  premises  by  an  explosion 
of  the  boiler. 

Such  a  transaction,  the  sure^  company  asserts,  is  not  boiler 
insurance.  In  each  of  the  above  instances,  the  company  ai^es, 
the  bond  guarantees  to  a  limited  extent  the  performance  of  an 
obligation  to  pay  a  sum  of  mon<7,  though  in  both  cases  the  only 
ijontingency  under  which  liability  can  accrue  is  a  hazard  insot- 
able  only  by  other  classes  of  insurance  companies. 

The  difference  which  I  perceive  between  the  cases  offered 
as  illustrative  by  the  surety  companies  and  Ae  presently  proposed 
bond  to  the  land  banks  is  that  in  the  illustrations  furnished  there 
is  an  indemnity  agreement  against  failuxe  a£  the  borrower  or 
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the  lessee  to  pay.  They  are  gaarantees  that  a  person  will  do 
Eomothing.  On  the  other  hand,  the  agreement  with  the  land 
bank  does  not  guarantee  that  the  fanner  will  do  anything. 
Itegardleas  of  whether  or  not  the  title  is  good  or  bad  there  is  no 
engagement  by  the  anrety  company  that  the  farmer  will  pay 
the  loan  or  the  mortgage.  If  the  title  is  not  good  the  stipula- 
tion is  that  the  surety  company,  as  an  abstract  proposition,  will 
make  good  the  loss  on  the  collateral  arising  from  defect  of  title. 
It  is  immaterial  to  the  surety  company  who  the  borrower  is. 
If  the  borrower  happens  tcf  pay  there  is,  of  coarse,  no  loss  to  the 
bank,  but  that  does  not  alter  the  nature  of  the  agreement  which, 
in  my  opinion,  is  a  contract  of  insurance  against  lose  throu^ 
defect  of  title  In  the  case  of  the  automobile,  the  substance  is 
that  should  the  collateral  be  destroyed  the  borrower  will  never- 
theless pay.  The  agreement  with  the  land  bank  is,  that  should 
the  collateral  be  destroyed  it  will  be  made  good  again. 

It  is  further  suggested  that  the  functions  of  a  title  company 
are,  broadly  speaking,  as  follows: 

1.  To  examine  titles  to  real  property  and  to  insure  the  owners 
of  real  property  and  others  interested  therein  against  loss  by 
reason  of  any  defect  in  the  titles  so  examined ;  and 

2.  To  invest  in,  purchase  and  sell  bonds  and  mortgages,  with 
guarantee  of  payment  or  guarantee  only  against  loss  by  reason 
of  defective  title  to  the  mortgaged  property. 

"The  surety  compauies,"  it  is  said,  "have  no  desire  to  inter- 
fere in  any  way  with  these  very  proper  and  appropriate  functions 
of  title  guaranty  companies  nor  to  ezereiee  those  functions  them- 
selves. The  surety  companies  have  no  desire  to  go  into  the 
business  of  examining  and  guaranteeing  titles  to  real  property, 
nor  to  invest  any  of  their  money  in  mortgage  loans  and  offer 
those  mortgages  for  sale  as  guaranteed  mortgages.  But  the 
surety  comitenies  insist  that,  under  their  express  power  to 
guarantee  th6  performance  of  contracts,  they  have  the  right  to 
guarantee  the  payment  of  loans,  whether  those  loans  be  secured 
by  mortgage  or  ndt,  4o  long  as  they  do  not  examine  titles  and  do 
not  invest  their  money  in  mortgage  haiM  and  offer  such  .mort- 
gages for  sale  accompamed  by  iheir  ffuaramiee." 
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The  argument  of  the  Buretj  companies  then  eontinnee :  "  We 
think  that  these  ordinary,  normal  and  natnral  fonotioua  of  a  title 
guaranty  company,  involving  the  examination  of  titles,  and  the 
investment  of  money  in  mortgage  loans  and  sdling  those 
mortgages  with  their  guarantee,  may  he  conaidered  the  exdnsive 
functions  of  title  guaranty  companies.  It  may  he  that  title 
guaranty  companies  also  have  the  right  to  guarantee  loans  secnied 
by  mortgage,  where  the  title  is  not  examined  hy  them  or  in  their 
bdialf  and  where  they  have  not  previously  invested  their  own 
foods  in  the  mortgage;  but  if  they  have  this  right,  this  is  also 
the  normal  and  natural  function  of  a  surety  company  and  we 
insist  that  it  is  a  right  which  surety  companies  aJao  have  and 
can  exercise  and  thftt  the  eaxluaive  privil^e  of  title  guaranty 
companies  stops  with  the  guarantee  of  loans  based  on  their  own 
examination  of  the  title  or  an  examination  made  in  their  b^atf 
and  where  their  own  fonda  are  invested  in  the  mortgage  to  be 
guaranteed." 

The  argument  would  be  availing  were  the  title  companies 
required  by  law  to  first  examine  the  titles  under  the  mortgage 
which  they  guarantee  or  the  premises  which  they  insure.  There 
is,  however,  nothing  in  the  law  requiring  them  to  examine  titles 
before  insuring  the  same  or  guaranteeang  mortgages  thereon. 
The  L^islature  in  conferring  apon  title  companies  the  power 
to  guarantee  the  payment  of  mortgages  must  have  assumed  that 
thc^  would  examine  the  title,  and  the  theory  of  the  Ic^slation 
must  have  been  to  confer  the  power  to  take  a  title  riak  which 
include  the  guaranteeing  of  mortgages  upon  companies  who 
would  make  a  business  of  mramiTiing  titles,  not  upon  surety  com- 
panies which  caunot  under  the  law  conduct  the  business  of  exam- 
ining, certifying  or  insuring  titles. 

There  can  be  no  doubt  that  the  only  risk  that  ^e  surety  com- 
panies are  taking  in  their  agreement  with  the  land  bank  is  that 
of  title.  The  risks  are  recited  in  the  schedule  policy  as  follows 
and  are  all  title  hazards; 

The  surety  company  agrees  to  protect  the  bank  against: 

(a)  Any  defect  of  any  kind  in  the  title  of  the  mortgagor  to 
the  mortgaged  property; 
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(b)  Any  conv^&nce  or  leas©  of  coal,  oil  gas,  mineral  or  other 
surface  or  sabsurface  right,  right  of  way,  or  other  right  or  priv- 
il^e,  affecting  the  mortgaged  property; 

(c)  Any  defect  in  said  title,  whether  shown  or  di&dosed  by  the 
ofiScial  records  or  not,  as  well  as  errors  or  omission  in  said  official 
records; 

(d)  Any  error,  omission  or  misstatement  of  fact  in  the  original 
abstract  of  title^  or  any  information  subsequently  furnished  or 
supplied  by  an  approved  abstractor,  which  subsequent  informa- 
tion shall  be  deemed  e  part  of  said  abstract  of  title,  when  attached 
thereto ; 

(e)  Any  mistake,  misjudgment  or  misconstruction  of  law,  as 
well  as  any  mistake  or  error  of  any  kind  on  the  part  of  any  mem- 
ber of  the  legal  department  of  said  bank. 

I  cannot  bat  conclude  that  the  agreement  with  the  land  bank 
is  the  guaranteeing  or  insuring  of  a  title  and  not  the  guarantee 
of  the  payment  of  a  loan. 

In  what  I  have  so  far  said  I  have  assumed  a  right  in  the 
surety  company  to  guarantee  the  payment  of  a  loan  in  whole  or 
in  part  if  the  risk  assumed  was  not  that  of  defect  of  title.  In 
other  words,  I  have  assumed  that  the  surety  company  could 
guarantee  the  repayment  of  the  loan  irrespective  of  the  fact  that 
the  loan  was  secured  by  a  mortgage,  provided  only  that  the  guar- 
antee did  not  attempt  to  guard  specifically  against  a  defect  of 
title.  However,  there  is  a  strong  indication  that  the  guarantee 
of  the  payment  of  any  note  or  bond  secured  by  a  mortgage  is 
business  confined  exclusively  to  a  title  guaranty  company. 
Section  170  in  this  connection  reads:  A  title  guaranty  company 
may  be  formed  to  "guarantee  or  insure  the  payment  of  bonds 
and  mortgages  or  notes  of  individuals  or  partnerships  secured 
by  mortgages  upon  real  property  situated  in  this  or  any  other 
state,"  and  to  "  guarantee  and  insure  the  owners  of  real  property 
and  chattels  real  and  others  interested  therein  against  the  loss 
by  reason  of  defective  titles  thereto  and  other  incumbrances 
thereon."  Under  these  powers  a  title  company  may  guarantee 
absolutely  the  payment  of  a  bond  secured  hy  a  mortgage  on  real 
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pioper^  or  maj  guarantee  the  mortgagee  against  loss  bj  leasoo 
of  defective  title  only.  That  is,  a  title  company  is  vested  with 
power  essentially  that  of  a  surety  in  so  far  as  the  title  company 
guarantees  absolutely  the  repayment  of  a  loan  secured  by  a  bond 
and  mortgage  and  ezercisee  a  power  functionally  that  of  a  title 
company  in  gaaranteeiog  the  mortgagee  against  loss  by  reason 
of  defect  of  title.  The  whole  field,  therefore,  including  what 
mi^t  naturally  be  considered  the  business  of  a  surety  company 
to  guarantee  absolutely  the  repayment  of  the  loan  and  also  thf 
business  naturally  that  of  a  title  company  to  guarantee  the 
mortgagee  against  lose  from  defect  of  title,  has  been  turned  over 
by  statute  to  the  title  coropauiea. 

I  am  of  the  opinion  that  the  surety  company  may  not  nnder- 
taie  the  proposed  business.  Where  the  hazard  is  that  of  title 
the  Legislature  has  conferred  the  insurance  company  business 
upon  title  companies  to  the  «iclusion  of  all  other  insurance 
companies. 
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PubHc  flnaBcas  —  ontllBe  of,  m  ihown  b7  tk«  details  of  work  In  the  State 
Compttoller'B  office. 

Authority  of  State  Comptroller  and  duties  devolving  upon  him — the 
horticultural  and  agricultural  intereetH  of  ihe  State  —  the  wreral 
bureaus  of  audit,  finance,  land,  municipal  Kccounta  and  priacA. 

Tbavis,  Comptroller. — Agriculture  is  our  fundamental  indus- 
try.  No  other  productive  activity  ie  so  vital  to  the  public  welfara 
In  fact  none  exists  upon  which  the  life  and  prosperity  of  the 
entire  world  more  peculiarly  depends  at  the  present  tima 

But  in  no  State  are  horticultural  conditions  more  favorable  or 
more  firmly  established  than  here  in  New  York.  Nearly  one-fifth 
of  the  population  is  rural.  Approximately  2,000,000  people  are 
living  upon  our  S16,000  farms. 

The  relative  importance  of  New  York  as  an  agricultural  center, 
however,  is  frequently  overlooked.  This  is  due  largely  to  the  tr»- 
mendous  oze  of  our  manufacturing  interests,  and  the  importance 
of  our  metropolitan  center. 

Notwithstanding  the  fact  that  the  Empire  State  leads  in  wealth 
and  population,  it  also  excels  in  the  output  of  many  products  of 
the  soil  and  it  is  perhaps  providential  that  in  these  times  of  the 
world's  greatest  need  New  York  should  yield  its  greatest  crop. 

A  successful  and  mon^  making  farm  is  of  first  importance  to 
the  State.  It  means  prosperity  both  to  the  farmer  and  to  the 
CommoDwealth.  During  war  times  especially,  every  assistance 
must  be  given  to  enable  the  fanner  to  meet  with  success  the 
anfavorable  couditiohs  due  to  the  increased  cost  of  material  and 
lack  of  competent  help. 
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The  extent  of  the  fanuing  operations  carried  im  directly  by  the 
State  is  perhaps  not  generall;  realized.  Farms  are  operated  hy 
nearly  all  of  the  State  hospitals,  charitable  and  poial  institutions. 
In  round  nnmbers  the  total  area  of  laud  eooneeted  with  these 
iustitntions  is  abont  2S,000  acres,  about  half  of  which  is  available 
for  cultivation.  The  value  of  these  lands  is  probably  upwards  of 
three  million  dollars,  on  which  the  interest  alone  is  a  lai^  anunal 
lose  to  the  State  unless  the  land  produces  a  profit  from  its  opera- 
tion. The  farms  vary  in  size  from  a  few  acres  for  gardeai  pn> 
poses  to  more  than  two  thousand  acres. 

Primarily  the  object  sought  in  the  acquisition  of  the  lands  was 
the  healthful  benefits  to  the  inmates  of  the  instituttcms.  The 
question  of  the  profit  or  loss  from  thrar  operation  was  of  secondary 
importanca 

The  population  of  the  institutions  is  steadily  increasing  and 
in  greater  ratio  is  the  increasing  cost  of  its  maintenance.  While 
the  farms  have  been  producing  a  large  part  of  the  food  supplies, 
it  has  been  necessary  to  purchase  a  large  quantity  outside. 
Whether  the  farms  are  profitable  or  not  or  producing  up  to  their 
economical  capacity  has  never  been  and  cannot  be  determined  from 
the  existing  records  of  their  operation.  In  realization  of  this, 
the  L^slature  took  up  the  subject  at  its  last  session  and  delected 
to  Comptroller  Travis  the  taak  of  formulating  a  uniform  system 
of  accounting  for  the  farms  of  the  State, 

Comptroller  Travis  selected  for  this  work  two  accoontants  from 
his  force  who  had  actual  farming  experienoa  A  system  was 
devised  and  will  be  installed  in  connection  with  nearly  aU  the  insti- 
tutional farms  as  of  the  Ist  of  January,  1918.  A  concise  descrip- 
tion of  the  plan  is  worthy  of  carefnl  thought  by  every  farmer. 

Dbsoeiption  of  the  System 

"nie  accounts  are  to  be  kept  in  complete  double-entry  form  the 

same  as  in  other  productive  indostries  and  are  classified  into  three 

main  divisions,  namely:     A.  Balance  sheet  accounts;  B,  Ope^ 

ating  accounts  —  departmental;  C.  Operating  accounts  —  general. 
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The  first  step  is  the  taking  of  a  complete  inveDtoiy  of  all  the  farm 
property. 

A,  Balance  Sheet  Accounts 
These  are  divided  into  the  following  classes:    Assets;  capital 
accounts;  current  accounts.    Assets  (Debits).     In  the  invoitory 
the  farm  property  is  classified  according  to  its  character,  such  as 

—  Land;  buildings  and  stractureB  (including  fences);  horses 
(teams)  ;  wagons,  sleighs  and  harness;  equi^Hnent  (machinery  and 
tools)  ;  live  stock,  etc.  Accounts  are  opened  in  the  ledger  for  each 
of  those  divisions  and  charged  with  their  inventory  values.  Cap- 
ital aecoonts  (Credits).  The  total  value  of  the  inventory  is  cred- 
ited in  the  ledger  to  farm  capital  account.  For  State  purposes, 
further  accounts  are  provided  for  State  appropriations,  for  farm 
capital,  accrued  interest  on  farm  investment,  and  capital  surplus 
which  develop  later. 

Current  accounts  (Credits).  This  group  carries  current  accouats 
which  develop  as  the  operation  progresses,  such  as  —  State  appro- 
priations for  maintenance  and  operation;  accrual  of  employees' 
maintenance;  and  (at  the  end  of  the  year)  current  surplus  (or 
deficit). 

B.  Operating  Accounts  —  DepartmeTital 

The  operating  accounts  are  laid  out  in  a  separate  division  of  the 
ledger  somewhat  in  conformity  with  the  divisions  of  the  assets 
in  so  far  as  the  asset  groups  are  to  be  operated  as  units,  such  as 

—  Dairy ;  poultry ;  sheep ;  swine ;  farm  teams ;  garden ;  field  crops, 
etc,  according  to  individual  circumstances. 

.  0,  Operating  Accounts — Qeneral 
This  group  is  intended  to  carry  accounts  of  items  of  a  general 
nature  which  cannot  be  distributed  to  the  departmental  operating 
accounts  currently  as  they  occur,  such  as  depreciation,  fertilizers, 
eta 

The  Accounting  Forma 
The  books  and  blanks  of  the  system  are  briefly  described  as 
follows:     1.  Annual  inventory  of  farm  property  (loose  sheet). 
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2.  Farm  ledger  (loose  leaf).  8.  Monthly  time  record  of  work- 
m^i  or  teama  (loose  sheet).  4.  Monthly  labor  summary  and  dis- 
tribution (loose  sheet).  6.  Farm  expenditures  book  —  bound,  300 
pages.  6,  Monthly  report  of  farm  production  (loose  leaf). 
7.  Farm  production  book  —  bound,  300  pages.  10.  Report  of 
products  issued  from  farm  stores  (loose  sheet).  12.  Monthly 
record  of  live  stock  (loose  sheet). 

The  Aecowntitig  Scheme 

The  farm  ledger  is  divided  into  four  sections,  namely:  Assets; 
capital  accounts;  current  accounts;  operating  accounts.  Classes 
of  accounts  which  comprise  the  first  three  divisions  have  been  pre- 
viously described  under  their  titles.  In  the  operating  section, 
accounts  will  be  opened  with  the  various  departments  such  as: — 
Field  crops;  garden;  dairy;  swine;  poultry;  farm  teams,  etc 

Each  department  is  charged  (debited)  with  its  labor  tod  other 
expenses  and  credited  with  its  income  or  what  it  produces.  The 
labor  is  reported  on  the  monthly  time  record  of  workmen  (Form  3) 
used  also  as  the  time  record  of  teams  —  a  separate  sheet  for  each 
workman  and  each  team.  When  these  sheets  are  completed  at 
the  end  of  the  month,  the  value  or  cost  of  the  labor  is  entered  in 
the  farm  expenditures  book,  either  directly  or  through  the  sum- 
mary sheet  (Form  4)  in  case  of  numerous  workmen.  Any  ex- 
penses such  as  repairs,  purchase  of  supplies,  etc.,  for  the  various 
departments  are  entered  directly  into  the  farm  expenditures  book 
and  charged  to  the  proper  departments. 

The  production  is  recorded  and  reported  on  the  monthly  record 
of  farm  production  (Form  6)  and  credited  to  the  depaxtmrait 
which  produces  it,  a  separate  sheet  being  used  for  each  product. 

To  complete  the  double-entry,  expenses  as  charged  are  credited 
to  the  source  which  pays  them  —  in  case  of  the  State,  to  State 
appropriations  for  maintenance  and  operation  account.  In  pri- 
vate practice,  the  expenses  would  he  credited  to  cash  or  to  the 
individual  who  supplied  the  money.  Production,  as  credited,  is 
charged,  in  case  of  the  State,  either  to  the  institution  if  delivered 
directly  to  it,  oi  to  farm  stores  account  if  stored  on  the  farm.    As 
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withdrawn  from  storee  for  feeding,  sale  or  otherwise,  the  farm 
stores  accoTuit  ie  credited ;  if  sold  for  cash,  cash  is  dehited,  if  for 
feeding  the  department  such  as  teams,  dairy,  etc.,  to  which  it  is 
fed  is  debited;  if  sold  on  time,  accounts  receivahle  is  debited. 

Some  items,  such  as  depreciation,  fertilisers,  general  repairs, 
etc,  cannot  well  he  distributed  as  they  occur.  It  is  better  to  carry 
these  in  separate  accounts  in  the  general  operating  section  until 
the  end  of  the  year  and  distribute  them  as  closely  as  possible  by 
careful  estimate.  Interest  on  the  full  amount  of  the  farm  invest- 
ment as  it  stood  at  the  beginning  of  the  year  should  also  be  split 
up  and  charged  to  the  operating  departments  as  nearly  as  pos- 
sible according  to  the  capital  investment  of  each,  the  total  amount 
being  credited  to  interest  as  income.  At  the  end  of  the  year  — 
the  calendar  year  being  adopted  as  covering  most  nearly  the  sea- 
son's operations  —  the  books  are  to  be  closed.  A  profit  and  loss 
account  will  have  been  opened  for  each  department,  to  which  the 
balance  of  each  separate  account  of  the  department  is  to  be  carried. 
The  balance  of  the  profit  and  loss  account  of  each  department 
is  to  be  carried  to  current  surplus  account  for  the  year,  which  will 
then  show  the  net  results  of  the  year's  operations.  In  case  of 
expense  of  crops  which  do  not  mature  within  the  year,  such  as 
fall  wheat  for  instance,  so  much  of  its  cost  to  the  close  of  the  year 
may  be  left  standing  in  the  account  and  brought  down  as  a  deferred 
asset  and  expense  of  the  next  year's  operations. 

(Specimen  Account  Page) 
Taking  for  example  two  departments  of  different  characters  of 
operation  such  as  dairy  and  field  crops,  the  principal  items  which 
would  enter  into  the  accounts  of  their  operation  would  be  about 
as  follows: 
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Debii                             Dairy  —  Opehatiom 

CredU 

ExpsnsB 

Ibcoub 

Lahor                               $ 

Milk 

* 

Teaming 
Feed  parchased 
Bedding  purchased 

Veterinary  services  and  medi- 
cines 

Cream 

Butter 

Cheese 

Beef 

Veal 

Tallow 

Cattle  slaughtered  for  beef 
"Maintenance  of  equipment 
Maintenance  of  buildings  and 

Calves  bom 

stmcturea 

interest  on  investment 

Balance  (if  gain) 

Balance  (if  loss) 

Debit                     Field  Ckops 

—  Opbbation 

Oredit 

ExPESBB 

IWCOMB 

Labor                                  $ 

Alfalfa 

* 

Teaming 
Seed  purchased 
Seed,  home  product 
Fertilizera  purchased 

Barley 

Buckwheat 

Com 

Com  fodder 

Manure,  home  product 
Supplies  purchased 
Maintenance  of  equipment 
Interest  on  investmeat 

Com  silage 

Hay 

Oats 

Pumpkins 

Kye 

Wheat 

Straw 

Balance  (if  gain) 

Balance  (if  loss) 
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The  recent  organized  efforts  on  the  part  of  New  York  State 
to  stimnlate  the  production  of  agricultural  products  during  the 
war  draws  attention  to  the  aid  offered  by  the  State  to  encourage 
intensive  agriculture  here.  According  to  die  records  in  State 
Comptroller  Travis'  office,  State  appropriations  for  agricultural 
work  b^an  soon  after  the  formation  of  government  although  they 
did  not  reach  any  extensive  sum  before  the  establishment  of  the 
State  Agriculture  Department  in  1884. 

As  early  as  1806,  however,  monc^  was  set  aside  for  the  pur^ 
pose  of  encoura^ng  agricultural  exhibitions  where  prizes  were 
awarded.  The  first  State  Agricultural  Board  was  created  in  1819 
and  during  the  seven  years  of  its  existence  many  thousands  of 
dollars  were  appropriated  for  prizes  and  for  the  current  expenses 
of  the  Board. 

In  1841,  when  the  New  York  State  Society  of  Agriculture  was 
organized,  an  annual  appropriation  of  $8,000  was  made,  and  in 
that  year  the  first  fair  at  Syracuse  was  held,  where,  it  is  said, 
over  16,000  spectators  were  present.  During  war  times  this  fair 
was  discontinued,  but  in  the  latter  60's  and  70's  it  was  revived, 
and  the  Legislature  continoed  to  make  appropriations  to  Agri- 
cultural Societies  with  additional  money  set  aside  for  special 
work  such  as  the  study  of  scnne  crop  destructive  agencies. 

The  first  appropriation  for  an  agricultural  experimental  station 
was  made  in  1881,  and  the  State  Dairy  Commission  was  created 
in  1884,  the  same  year  that  the  State  Department  of  Agriculture 
was  started.  State  aid  was  given  to  Cornell  CoUe^  of  Agri- 
culture in  1896,  and  to  the  State  Veterinary  College  in  1896. 

The  State  Fair  Commission  was  organized  in  1900  and  since 
that  time  appropriations  have  been  made  for  the  purpose  of  carry- 
ing on  instructions  in  agriculture  in  St  Lawrence  and  Alfred 
Universities  and  other  agricultural  schools  throughout  the  State. 
During  the  last  fifteen  years,  the  State's  appropriation  for  agri- 
cultural purposes  has  increased  over  200  per  cent,  this  year's 
amount  totaling  $3,600,000. 
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Approximately  15,000  acres  of  arable  land  included  in  the  216 
farms  acquired  by  the  State  throngh  foreclosure  have  been  thrown 
open  to  encourage  the  cultivation  of  fertile  acreage^  according  lo 
a  statem^t  issued  recently  by  State  Comptroller  Travis,  under 
whose  supervision  this  property  has  been  placed.  These  fanns 
represent  a  small  part  of  the  United  States  Deposit  Fund  ori^n- 
ally  invested  in  mortgages  on  lands  which  the  State  was  obliged  to 
take  over  upon  default  of  payment. 

Discussing  the  project,  Comptroller  Travis  declared  that  the 
State  must  make  every  effort  to  encourage  the  cultivation  of  the 
largest  possible  extent  of  tillable  lands.  "Victory  in  this  war 
rests  to  a  large  d^ee  with  the  fanners,"  said  he,  "  and  upoo 
them  depends  the  fate  of  the  nations  at  war.  We  must  produce 
an  abundance  of  food  not  only  for  ourselves  and  our  armiefl,  but 
also  for  the  greater  number  of  our  allies  who,  after  peace  is 
declared,  will  relj  upon  the  harvest  of  America." 

"  New  York  is  the  greatest  agricultural  state  in  the  nation  and 
must  not  overlook  any  phase  of  its  industriee  that  will  increase 
the  production  or  bring  about  the  moat  efEective  cooperation  in  its 
sale  and  distribution.  It  is  of  the  greatest  importance  that  at  this 
time  everything  possible  be  done  at  once  to  make  sure  of  a  plentiful 
harvest." 

Mdhicipal  Accouhtb  Bubeau 

To  assist  officials  in  the  transaction  of  town  business  and  to 
inform  them  of  their  powers  and  duties,  with  particular  reference 
to  public  money.  State  Comptroller  Travis  announced  recently  s 
plan  which,  it  is  believed,  will  produce  most  benelicial  results  in 
the  management  of  public  business.  In  making  public  this  plan, 
Mr.  Travis  said : 

"I  am  firmly  convinced  that  municipal  officials  generally  are 
desirous  of  conducting  the  affairs  of  their  respective  offices  in 
conformity  with  law  and  good  business  practices.  The  laws  gov- 
erning municipalities  are  complex.  To  a  layman  they  seem  un- 
necessarily BO.  Particularly  is  this  true  of  the  Town  Law,  which 
in  many  respects  I  consider  obsolete.    In  the  larger  municipalities, 
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legal  advisers  are  available  to  interpret  the  law  for  the  officials, 
but  in  the  towns  of  the  State  men  are  taken  from  the  ordinary 
walks  of  life  and  injected  into  public  office  without  practicable 
means  of  acqniring  information  of  what  thejy  should  do  oi  how 
they  should  do  it 

"  Realizing  this  condition,  I  have  prepared  a  handbook  for 
town  officials,  in  which  are  set  down  in  concise  form  those  common, 
ordinary  powers  and  duties  of  town  officials  respecting  finances, 
of  which  they  diould  be  informed  when  assuming  office.  It  is 
devoid  of  complex  legal  quotations  and  stripped  of  legal  phrase- 
ology. I  believe  any  man  elected  to  a  town  office,  who  has  no 
knowledge  of  the  of&ce,  can  with  this  handbook  before  him,  in  a 
space  of  thirty  minutes,  thoroughly  acquaint  himself  with  the 
responsibilities  of  his  position  —  with  the  common,  ordinary 
duties  required  of  him.  This  handbook  is  not  yet  in  printed 
form  ready  for  distribution,  but  will  be  perfected,  published  and 
distributed  to  more  than  six  thousand  town  officers,  in  the  near 
future." 

Pbison  Bubzau 

The  State's  treatment  of  the  criminal  classes  is  fundamentally 
that  of  punishment  and  the  protection  of  society.  In  New  York, 
however,  the  main  object  is  not  only  restraint  and  segregation, 
but  prevention  and  reformation.  To  accomplish  this  considerable 
expense  has  been  necessary,  and  how  the  public  funds  have  been 
appropriated  for  this  service  may  be  of  interest  to  relate. 

The  financial  management  of  our  penal  institutions  was  not 
placed  under  the  direct  supervision  of  the  State  until  compara- 
tively recent  times.  Years  ago,  however,  the  agents  were  required 
to  report  to  the  State  Comptroller  as  to  prison  receipts  and  dis- 
bursements. According  to  Comptroller  Travis'  records,  the  first 
State  prison  erected  in  New  York  City  cost  $250,000,  and  at 
present  there  are  five  prisons,  a  farm  for  women  and  two  hospitals 
for  the  criminal  insane,  all  representing  an  investment  of  about 
$7,500,000. 

During  the  last  thirty  years,  large  appropriations  have  been 
advanced  for  installing  manufacturing  plant  purposes,  and  to  date 
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the  total  reeourceB  arnoont  to  appronmatd;  $2,000,00(1.  Recapts 
collected  from  the  sale  of  manufactured  articles  luefnl  to  other 
State  instituticws  and  municipalitieB  conatitnte  the  Prison  C^tal 
Fund.  Whenever  any  excess  ezista  over  what  iB  neooBeaiy  to  meet 
the  prison  expenses,  the  State  Comptroller  paya  this  amount  over 
to  the  State  treaaoiy.  Since  1910,  $326,000  has  beem  so  tiaBB- 
ferred,  while  the  net  earnings  of  all  prisons  during  that  period 
amounted  to  $1,117,141.03.  Legislative  appropriations  for  expeo- 
dituree  incident  to  additional  construction  amounted  to  $165,- 
696.33.  During  the  years  1914  and  1915,  maintenance  expendi- 
tures out  of  the  capital  fund  totaled  $280,000. 

The  following  statement  shows  in  summarized  form  the  trane- 
actions  for  general  purposes  of  State  government  (t,  e.,  the  Gen- 
eral Fond  and  Cdnal  Maintenance  and  Bepair  Fund  combined) 
for  the  sevrai  months  ended  January  31,  1918,  in  contrast  with 
the  same  period  of  the  preceding  year : 

Seven  moottM  ended 

Gb.ierai.  PuBPOtiBS  or  OoT^tNUKT  Jul.  31, 1918         Jan.  31, 1917 

Revenue  receipts : 
General  fund: 

Direct  taxes    (40,449  07       «1, 003,619  32 

Indirect  taxes  37,903,257  80       36,788,548  03 

Other  revenues  and  receipU 2,700,442  36         1,706,043  49 

Canel  fund: 
Muntenance,  repaiM,  ete 1,B70  76  16,861  47 

Total  revenue  receipta $40, 648, 119  97     <30.eO5,ia3  31 

Ezpeaditures: 

General  fund: 

Ordinary  expenditures,  etc $25,790,832  46     110,719,276  T2 

Debt  service  contributions,  ete 13,067,279  IS         8,330,919  72 

Canal  fund: 
Maintenance,  repairs,  eto 1,105,6BB  87        1,163,296  99 

Total  expenditures,  eto {30,963,780  SO    929,213,491  43 

Exceas  Terenue  receipts  orer  expeaditurn, 


)2,339  08     110,391,670  8 
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In  the  Matter  of  tbe  Application  of  The  New  Tobk  Life  Ihsur- 
ANCE  CoMPAHY  foT  Lesve  to  Insert  in  Its  Insnranoe  Policies  a 
Keetrictive  Clause  against  Aviation 

(Ruling  nwda  August  B,  1917) 

A  propoKd  cUuM  to  b«  iiisert«4  in  InanimtiM  polidM  teatiictliiE  the  insured 
tiom  niixaKiiiK  In  aviation  or  aeronautic  aoceiudoBs  Is  In  TloUtion  of 
tbe  lasuranco  Lav. 

Tlie  New  York  Llfs  In*uranoe  Company  luui  drawu  up  and  sub- 
mitted to  the  Department  for  approval  a  new  claiua  for  insertion  in 
its  future  poUcIee.  Thie  clause  restricts  the  Insured  from  engaging 
in  STiation  or  aeronautic  ascensions,  and  provides  that  if  the  insured 
shall  die  s«  a  result,  either  directly  or  indirectly,  of  so  engaging, 
the  liability  of  the  company  shall  be  limited  to  the  reserve  held  by 
it  on  the  policy  less  any  indebtedness  on  said  policy  to  the  company. 
In  Maseachusette  the  Insurance  Commlssiouer  has  sustained  this  clause 
but  in  Ohio  the  clause  has  been  disapproved  by  the  Commissioner. 
Bald,  that  in  this  State,  apart  from  the  provision  relating  to  military 
or  naval  service,  the  Legislature  evidently  intended  that  after  policies 
had  been  in  force  two  years,  if  the  premiums  were  duly  kept  up,  the 
policy  bolder  would  be  absolutely  assured  that  in  the  event  of  bis 
deaUi  from  any  cause  whatsoever  the  amount  of  the  policy  would 
he  paid  without  contest.  Held,  also,  that  a  clause  restricting  lia- 
bility where  death  occurs  by  reason  of  aviation  cannot  be  permitted 
as  the  statute  now  permits  one  exception  relating  to  the  occupation 
of  the  assured,  to  wit:  military  or  naml  service  in  time  ol  war.  The 
clause  submitted  by  the  New  York  Life  Insurance  Company  is  in  viola* 
tion  of  subdivisitm  8  of  aecticm  101  of  tha  Insurance  Iaw  and  cannot 
be  approved. 

Phillips,  Superintendent. —  Pursuant  to  section  101  of  the 
Insurance  Law,  the  New  York  Life  Insurance  Company  has  sub- 
mitted  to  me  for  approval  the  following  clause  to  he  inserted  in 
its  policies  hereafter  issued: 

"This  policy  does  not  insure  against  death  resulting  from 
engaging  in  aviation  or  aeronautic  ascensiona.  If  the  insured 
shall  die  as  a  result  either  directly  or  indirectly  of  so  engaging, 
the  liabili^  of  the  Company  shall  he  limited  to  the  reserve  held 
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by  the  Company  on  tbis  policy,  lose  any  indebtedness  hereon  to 
the  Company." 

The  request  for  approval  of  the  clause  above  mentioned  presents 
a  question  whether  the  same  is  in  violation  of  subdivieion  2  of 
section  101,  commonly  known  as  the  "incontestability"  pro- 
vision.  So  far  as  I  have  been  able  to  ascertain,  this  precise  ques- 
tion has  never  been  presented  to  the  court  for  determination,  and 
we  are  compelled  to  give  consideration  to  the  question  without  the 
guidance  of  a  court  decision. 

The  States  of  MassadiusettB  and  Ohio  have  laws  similar  to  the 
law  in  this  State  regarding  standard  provisions  to  be  inserted  in 
life  insurance  policies.  .  The  Commissioner  of  Massachusetts  has 
approved  the  precise  form  now  under  consideration,  and  holds 
that  the  same  is  not  in  conflict  with  the  incontestability  provision. 

The  Buperintendent  of  Insurance  of  the  State  of  Ohio  has 
taken  an  opposite  position,  disapproved  the  clause,  holding  that 
the  same  ia  in  violation  of  the  incontestability  provision  of  the 
statute,  and,  in  a  memorandum  filed  with  such  disapproval,  states 
OS  follows: 

"  The  Standard  Provision  Law  of  Ohio  provides  that  life  insur- 
ance policies  issued  in  this  State  shall  be  incontestable  after  two 
years,  except  for  two  things  and  two  things  only,  viz:  non-payment 
of  premiiuDs  and  violation  of  the  provisions  relating  to  military 
and  naval  service  in  time  of  war.  Red  Cross  service,  aeronautics, 
submarine  service  and  work  in  munition  factories  are  not  neces- 
sarily included  in  military  and  naval  service.  References  to 
snch  service  should  he  limited  to  the  first  two  years  of  the  policy 
during  which  time  the  policy  is  contestable.  After  two  years 
this  company  is  not  permitted  to  pay  less  than  the  face  of  the 
policy  in  case  of  death  from  Red  Cross  service  or  aeronautics  or 
submarine  service,  or  work  in  munition  factories,  provided  of 
course  that  all  premiums  required  by  the  company  have  been  paid 
by  the  insured  up  to  the  time  of  death." 

In  view  of  the  conflicting  opinions  rendered  by  the  distin- 
guished Commissioners  of  Massachusetts  and  Ohio,  the  situation 
requires  ua  to  examine  as  thoroughly  as  possible  the  circumstances 
and  reasons  governing  the  use  of  the  incoDtestability  clause.    I  am 
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not  advised  as  to  the  practice  which  prevailed  prior  to  the  ao-called 
Armstrong  legislation  of  1906.  Presumably  there  were  as  many 
different  methods  pursued  upon  this  subject  as  there  were  com- 
panies engaged  in  the  bnsinesB.  By  chapter  826  of  the  Laws  of 
1906,  section  101  of  the  Insorance  Law  waa  enacted,  requiring 
standard  forme  of  life  insurance  policies.  Four  standard  forms 
of  policies  were  prescribed  therein,  each  of  which  contained  the 
following  relating  to  incontestabilily : 

"Incontestability.  (The  policy  shall  here  provide  that  it  shall 
be  incontestable,  excqit  for  non-payment  of  premiums,  either 
from  its  date  or  after  one  or  two  years,  in  the  following  form.) 
This  policy  shall  be  incontestable,  except  for  non-payment  of 
premiums,    *   *    •   from  this  date." 

It  seems  to  me  to  he  very  clear  that  when  the  Legislature 
enacted  this  statute  it  intended  that,  after  the  limited  period  fixed 
"by  the  policy,  every  policyholder  was  to  have  the  right  to  collect 
the  whole  amount  provided  on  the  face  of  the  policy,  except  in 
case  of  non-payment  of  premiums. 

Each  of  such  standard  policy  forms  also  contained  the  follow- 
ing, immediately  preceding  the  incontestability  clause: 

"Conditions.  (The  policy  may  here  provide  for  restrictions 
of  liability  by  reason  of  travel,  occupation,  change  of  residence 
and  suicide,  applicable  only  to  one  year  after  the  issuance  of  the 
policy.)" 

Clearly  under  this  provision,  had  it  been  sou^t  to  make 
restrictions  relating  to  aviation,  such  restrictions  as  to  the  recov- 
ery of  the  amount  provided  upon  the  face  of  the  polity  would  be 
limited  to  one  year  after  the  issuance  of  the  policy.  In  other 
words,  under  the  standard  policy  law  of  1906  the  provision  now 
proposed  1^  the  New  York  Life  Insurance  Company  could  not 
possibly  have  been  used. 

In  his  annual  report  to  the  Legislature  in  1909,  Superintendent 
Kels^  recommended  the  repeal  of  the  standard  policy  law  and 
the  enactment  of  a  law  regulating  the  issuance  of  forms  of  life 
insurance  policies.  The  L^slature  thereupon,  by  chapter  301 
of  the  Laws  of  1909,  adopted  the  so-called  standard  provisions 
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law,  making  certain  standard  reqairements  as  to  proviaions  to 
be  contained  in  all  life  insurance  policies,  among  whicli  Bob- 
division  2  was  in  the  form  in  which  it  is  fonnd  tcnlay  in  llie 
statute,  aa  follows: 

"  2.  A  provision  that  the  policy  shall  be  incontestable  after  two 
years  from  its  date  of  issue  except  for  non-payment  of  premiums 
and  except  for  violation  of  the  conditions  of  the  policy  rdating 
to  military  or  naval  service  in  time  of  war." 

This  provision  seems  to  be  a  consolidation  of  the  two  provisions 
above  quoted  from  the  standard  policy  law  of  1906  relating  to 
"  incontestability  "  and  to  "  conditions,"  the  provisions  of  the  old 
law  relative  to  "conditions"  being  omitted  and  the  provision 
relating  to  militaiy  or  naval  service  being  added. 

It  is  rather  difficult  to  speculate  just  vrhat  created  the  demand 
for  the  enactment  of  a  law  compelling  life  companies  to  insert 
in  their  policies  a  provision  that  after  a  certain  period  of  time 
the  policy  could  not  be  contested  except  for  the  non-payment  of 
premiums.  I  apprehend,  however,  that  before  the  enactment  of 
such  a  law,  the  practice  had  become  general  among  all  companies 
to  contest  liabilily  under  their  policies  on  account  of  some  mis- 
representation made  by  the  insured  in  the  application.  Xeces- 
sarily,  this  contest  would  not  occur  until  after  the  death  of  the 
insured,  which,  in  many  cases,  is  several  years  after  the  issuance 
of  the  policy.  This  rendered  it  extremely  difficult  for  the  bene- 
ficiary to  furnish  proof  in  refutation  of  the  claims  made  by  the 
company,  and  led  to  abuses  graierally  detrimental  to  the  interest 
of  the  beneficiary.  No  doubt  it  was  this  evil  which  led  to  the 
euactment  of  the  incontestability  clause.  It  would  seem  to  me 
that  it  was  perfectly  proper  to  compel  the  companies  to  insert  in 
their  policies  a  clause  whereby  the  company  was  prevented  from 
contesting  the  policy  within  a  certain  period  of  time  for  any  fraud 
or  misrepresentation  which  entered  into  the  making  of  the  con- 
tract, but  I  can  see  no  good  reason  why  the  company  should  not 
be  permitted  under  their  power  to  vnrite  life  insurance  to  insure 
such  risks  as  they  desired.  This  may  have  been  the  original 
intention  of  the  Legislature,  but,  after  a  careful  consideration  of 


by  Google 


KaTTSS  of  MnTnAtKATIOH  PtAW 


IniTinuice  DepBrtment 


the  old  statute  and  of  the  present  statute,  the  clear  language  of 
the  statste  expresses  the  intuition  that,  with  the  exception  of  the 
provisions  relating  to  military  or  naval  eerrice,  the  full  amonnt 
of  the  poli^  provided  on  the  face  thereof  abonld  be  payable 
absolutely,  upon  the  death  of  the  insured,  if  the  premiumB  had 
been  duly  paid.  Apart  from  the  provision  relating  to  military 
or  naval  service,  the  Legislature,  from  the  language  wnployed 
in  the  statute,  evidently  intended  that  after  a  policy  had  been 
in  force  two  years,  if  the  policyholder  kept  up  the  payment  of  his 
pr^mums,  he  would  be  absolutely  assured  that,  in  the  event  of  his 
death  from  any  cause  whatsoever,  the  full  amount  agreed  to  be 
paid  would  be  paid,  and  that  no  contest  could  be  made  against  his 
beneficiariee  under  the  policy. 

As  further  sustaining  the  idea  that  a  clause  restricting  liability 
to  pay  the  full  amount  provided  on  the  face  of  the  policy,  where 
death  occurs  by  reason  of  aviation,  cannot.be  permitted,  due  con- 
sideration should  be  given  to  the  fact  that  the  statute  now  per- 
mits one  exception  relating  to  the  occupation  of  the  assured,  to 
wit,  military  or  naval  service  in  time  of  war. 

I  have  therefore  reached  the  conclusion  that  the  clause  sub- 
mitted by  the  New  York  Life  Insurance  Company  is  in  viola- 
tion of  subdivision  2  of  section  101  of  the  Insurance  Law,  and 
cannot  receive  my  approval. 


Iji  the  Matter  of  the  Mdtdalizatioh  Plan  of  the  Equitable 
Life  Assurance  Society  of  the  United  States 

(Ruling  made  February  6,  1918) 

Ontline  of  tlic  prindpleB  apon  which  ■  proposed  plan  foi  the  mntnalisation 
ol  an  inmrance  company  ii  ptopetly  approved. 

Fail  treatment  of  minority  stockholderB  aMured. 

The  Equitable  Life  Ataurance  Society  of  the  United  States,  pnranaat 
to  aection  06  of  the  Insurance  Law,  sabmitted  for  the  approval  of  the 
Insurance  Department  a  plan  of  mutualization  for  tJie  acquieition  of  Its 
capital  stock,  eonsieting  of  1,000  sharee  of  the  par  value  of  $100,000. 
The  plan  proposed  haa  been  adopted  by  the  direetori,  approved  I^  the 
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■todtbolderi  reprcMiitiiig  ■  iBaj<H'it^  of  tha  capital  atcx^  tnd  >f  ft 
majority  Tote  of  the  qualified  policyholders,  audi  policyholders  Toting  st 
•  meeting  held  pnrouuit  to  statuU.  Outline  of  the  aubvtance  of  the 
plan  as  propoaed  for  the  mutualiEStion  of  the  said  soeie^  given.  The 
question  for  determination  b;  tha  Inaorance  Department  is  whether  the 
propoaed  plan  is  in  the  interest  of  the  insuring  public  in  general,  and, 
if  conainnmated,  will  it  violate  the  rights  of  exiBting  policyholden  or 
affect  the  ucurit;  of  their  obligations. 

Beld,  that  the  plan  now  presented,  If  approved,  will  lead  to  the  rettre- 
ment  of  the  e^iital  stodc  and  the  eomplete  mutualiaation  of  the  sodety 
will  be  ultimately  realised.  The  owner  of  the  majority  of  the  diares  of 
the  capital  stock  hai  agreed  to  sell  at  the  price  stipulated  in  the  plan, 
so  that  in  the  event  of  the  failure  of  the  remaining  stoddiolders  to  eel) 
their  stodc  the  election  and  control  of  the  board  of  directors  of  the 
socie^  will  nerertheleas  be  veeted  in  the  policyholders.  The  Equitable 
Life  Aeaurance  Society  is  the  only  large  domestic  life  inBurancG  company 
that  has  not  succeeded  in  retiring  its  capital  stodc.  Until  the  amend- 
ments to  the  law  passed  at  the  lait  seasitoi  of  the  Legislature  it  had  Dot 
been  able  to  preaent  a  feasible  mutualication  plan.  The  great  value  of 
the  majority  stock  in  this  society  lies  in  its  control  of  neatly  (000,000,000 
of  truHt  funils.  He  removal  of  this  power  of  control,  which  may  be 
exercised  by  a  single  Individual,  Is  in  itself  a  nifficioit  jusUAeation  for 
the  payment  of  a  higher  price  for  the  dominating  eto<^  interest  than  tor 
the  boldingB  of  the  minorit;,  even  if  such  paymmt  were  to  be  made 
dirently  from  the  present  surplus  of  the  aoeiety.  The  minority  holders 
under  the  plan  are  given  fair  and  liberal  treatment,  having  the  right 
to  offer,  within  a  limited  period,  their  stodc  for  sale  at  a  price  much  In 
excess  of  its  actual  investment  valve.  The  policyholders,  by  acquiring 
the  majority  stock,  can  control,  through  the  trustees,  the  society's  manage- 
ment, bat  it  is  desirable  that  the  entire  capital  stock  be  ultimately  ac- 
quired. Public  confidence  is  more  or  leas  disturbed  by  each  transfer  of 
stock,  as  such  a  sale  does  immeasurable  harm  to  the  hnHineas  of  the  society 
and  hence  indirectly  affecte  the  security  of  its  policyholders.  By  means  of 
the  plan  now  proposed  the  society  will  be  enabled  to  enter  upon  a  n«w  era 
of  progress,  with  its  position  materially  strengthened,  and  its  further 
activities  and  accomplishments  inuring  not  only  to  tha  benefit  of  preeait 
but  future  policyholders,    nie  plan  is  hereby  approved. 

Fhillifb,  Superintendent. — Punnant  to  section  9S  of  the 
Insurance  Law,  the  Equitable  Life  Asanrance  Society  of  the 
United  States  has  submitted  for  approval  a  cotnprebensire 
mutualization  plan  for  the  acquisition  of  its  capita)  stock,  con- 
sisting of  1,000  shares  of  the  par  value  of  $100,000.  The  plan 
has  been  duly  adopted  hy  the  directors,  approved  hy  the  stock- 
holders representing  a  majori^  of  the  capital  stock  and  1^  a 
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majority  vote  of  the  qualified  policyholders  voting  at  a  meeting 
held  pursuant  to  Btatuta  The  total  number  of  .votes  cast  and 
coimted  at  auch  meeting  was  87,528,  of  which  84,364  votea  were 
in  favor  of,  and  3,162  votes  againat,  said  plan. 

The  plan,  in  substance,  provides  for  the  purchase  from  T,  Cole- 
man diiPont  of  564  sharse  of  the  capital  stock  of  said  society 
at  $5,400  per  share  for  501  shares,  and  $1,600  per  share  for  63 
shares,  amounting  in  the  aggregate  to  $2,799,900,  the  purchase 
price  to  be  paid  in  semi-annual  installments  between  November  1, 
1917,  and  May  1,  1937,  from  interest  hereafter  received  by  the 
society  upon  its  mortgage  of  $20,500,000  now  held  against  the 
Equitable  Office  Building  Corporation  upon  premises  known  as 
the  Equitable  building,  No.  120  Broadway,  in  the  city  of  New 
Vork,  the  right  to  receive  said  installments  to  be  subordinate  to 
the  right  of  the  society  to  receive  in  full  the  principal  on  said 
mortgage  and  its  share  of  the  interest  thereon.  The  society  also 
releases  its  right  to  receive,  under'  an  agreement  heretofore 
executed  between  said  Equitable  Office  Building  Corporation  and 
the  society,  the  9  per  cent  of  all  future  dividends  paid  by  said 
Equitable  Office  Building  Corporation  out  of  the  surplus  earn- 
ings upon  its  outstanding  common  stock.  As  the  sole  property 
of  the  building  corporation  consists  of  the  Equitable  building  and 
lot,  which  is  first  subject  to  mortgages  aggregating  $25,000,000 
and  an  issue  of  $260,000  of  6  per  cent  cumulative  preferred 
stock,  the  ri^t  to  share  in  a  prospective  dividend  on  the  common 
stock  is  of  little  present  value.  The  society  agrees  to  execute 
and  deliver  to  the  said  Equitable  Office  Building  Corporation 
nn  agreement  lending  the  time  of  payment  of  the  $1,000,000 
of  principal  of  the  mortgage  above  mentioned,  which  under  the 
terms  thereof,  is  payable  in  installments  from  November  1,  1919, 
to  November  1,  1935,  inclusive,  so  that  same  shall  be  payable 
in  installments  from  Novanber  1,  1919,  to  May  1,  1974,  the 
same  as  the  balance  of  the  principal  is  now  payable  under  the 
terms  of  said  mortgage. 

The  plan  further  provides  for  the  purchase  by  the  society  of 
the  remaining  shares  of  the  capital  stock,  or  such  portion  thereof 
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as  ma;  be  offered  to  it,  within  ninety  days  from  the  date  of  the 
approval  of  the.  plan  by  the  Superintoident  of  Inguiance,  at  $1,500 
per  share.  After  the  expiration  of  said  period  of  ninety  days,  thr 
society  may  at  any  time,  with  the  approval  of  the  Superintendent 
of  Insurance,  purchase  any  of  the  then  remaining  outstanding 
shares  of  stock  at  a  price  not  exceeding  $1,500  per  shara  The 
dnPont  stock,  and  all  otiier  stock  acquired  by  the  society  by  gift, 
bequest  or  purchased  in  the  mannra  above  specified,  shall  be 
assigned  and  transferred  to  trustees  to  be  held  in  trust  for  the 
policyholders  of  the  locie^  until  all  the  capital  stock  is  acquired. 
The  sociely,  in  formulating  and  submitting  the  plan,  has,  in  all 
respects,  complied  with  the  statutory  requirements,  and  the 
approval  of  the  Superintendent  of  Insurance  is  now  requested  to 
make  same  effective. 

There  has  been  no  serious  objection  from  any  reliable  interesl^-d 
person  urged  against  tiie  adoption  of  the  plan,  except  upon  the 
part  of  certain  minority  stockholders  who  soiight  by  legal  proceed- 
ings in  the  United  States  court  to  restrain  the  society  from  carry- 
ing out  and  submitting  the  proposed  plan.  They  allied  that  the 
stockholders,  and  not  the  policyhglders,  were  entitled  to  the  "  free 
surplus  "  of  the  society,  and  therefore  it  had  not  the  legal  right  to 
pay  one  stockliolder  a  greater  price  for  his  stock  than  for  the  stock 
of  the  other  shnreliolders,  it  being  their  chief  contention  that  all 
stockholders  must  he  treated  upon  an  equal  basis,  and  the  same 
price  should  1)0  pnid  for  all  the  stock.  The  United  States  Circuit 
Court  of  Appeals,  however,  held  in  substance  that  all  the  surplus 
of  the  company  belonged  to  the  policyholders;  that  there  was  no 
obligation  upon  the  stockholders  to  sell  their  stock  at  the  price 
fixed  in  the  plan,  and  their  rights  were  in  no  way  violated.  It 
having  been  decided  that  the  stockholders,  in  the  event  of  a  final 
dissolution  of  the  corporation,  had  no  interest  in  the  surplus,  and 
therefore  could  not  legally  complain  as  to  the  manner  of  its  dis- 
position, the  only  question  to  be  now  determined  is  whether  the 
mutualization  of  the  Efiuitable  Life  Assurance  Society,  in  accord- 
ance with  the  proposed  plan,  is  in  the  interest  of  the  insuring 
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public  generally;  and,  if  consununated,  will  it  violate  the  tighta  of 
existing  policyholders,  or  affect  the  security  of  their  obligations. 

The  Armstrong  Investigating  Committee,  in  its  report  to  the 
Legialatnre  of  1906,  pointed  out  the  evils  arising  from  the  stock 
control  of  a  large  life  insurance  company,  whereby  a  single  indi- 
vidual by  the  acquisition  of  a  majority  of  the  shares  of  capital 
stock  was  enabled  to  control  and  manipulate  the  vast  amount  of 
assets  owned  by  such  a  company.  Since  that  date,  public  senti- 
ment has  been  lai^y  in  favor  of  the  muttialization  of  all  lai^ 
life  insurance  companies. 

The  Equitable  Life  Assurance  Society  is  the  only  la^  domes- 
tic life  insurance  company  that  has  not  succeeded  in  retiring  its 
capital  stock.  Although  frequent  attempts  have  been  made  to 
accomplish  that  purpose,  not  until  the  amendments  to  the  law 
passed  at  the  last  session  of  the  Legislature  has  it  been  able  to 
present  a  feasible  mutualization  plan.  In  my  report  to  the  Legis- 
lature last  year,  in  recommending  the  legislation  which  was 
subsequently  enacted,  I  stated:  "The  desirability  of  the  retite- 
ment  of  the  capital  stock  of  a  stock  life  insurance  corporation, 
and  wresting  the  control  of  such  company  from  an  individual,  or 
a  clique  of  individuals,  who  hold  a  majority  of  the  stock  and 
placing  such  control  with  the  policyholders,  is  in  the  interest  of 
the  insuring  public,  and  for  the  benefit  of  the  policyholders  of 
the  company  whose  stock  is  thus  acquired." 

In  the  plan  which  is  now  presented,  if  approved,  the  retirement 
of  the  capital  stock  and  the  complete  mutualization  of  the  society 
will  ultimately  be  realized.  The  owner  of  the  majority  of  the 
shares  of  capital  stock  has  agreed  to  sell  at  the  price  stipulated  in 
the  plan,  so  that  in  the  event  of  the  failure  of  the  remaining  stock- ' 
holders  to  sell  their  capital  stock,  the  election  and  control  of  the 
board  of  directors  of  the  society  will,  neverthdess,  be  vested  in  the 
policyholders. 

The  only  criticism  which  can  be  justly  urged  against  the  plan 
is  the  seemingly  large  price  paid  for  a  majority  of  the  shares  of 
capital  stock,  the  par  value  of  which  is  $50,100.  I  appreciate  the 
difficulties  of  accurately  measuring  its  controlling  value,  which  has 
berai  variously  reflected  by  past  sales.  In  1905,  602  shares  of  stock 
State  Dept.  Rift.—  Vol.  IS        S7 
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were  sold  by  the  then  owner  to  Thomas  F.  Eyan  for  $2,500,000, 
the  latter  subsequently  selling  510  shares  for  $3,000,000,  while 
the  564  shares  now  held  by  Mr.  duPont  were  purchased  in  1915 
for  $4,394,540,  These  sales  indicate  that  great  financiers  hare 
recognized  the  enormous  valne  in  the  majority  stock  solely  because 
of  its  power  to  control  nearly  $600,000,000  of  trust  funds,  and 
the  effect  of  such  control  upon  other  financial  institutions. 

The  removal  of  this  power  of  control,  which  at  present  may  be 
exercised  by  a  single  individual,  is  to  my  mind  a  sufficient  justifi- 
cation for  the  payment  of  a  higher  price  for  the  dominating  stock 
interest  than  for  the  holdings  of  the  minority,  even  if  such  pay- 
ment were  to  be  made  directly  from  the  present  surplus  of  the 
society. 

The  price  provided  in  the  plan  for  the  purchase  of  the  majority 
stock  is  $1,500,000  less  than  the  present  owner  paid  in  1915,  and 
considerably  less  than  it  sold  for  jn  1910.  Furthermore,  it  can 
be  acquired  without  a  material  depletion  of  the  present  surplus, 
so  that  the  security  to  the  existing  policy  obligations  will  not  be 
impaired.  The  purchase  price  is  to  be  paid  out  of  the  future 
interest  eamingB  from  the  Equitable  Building  Corporation  mort- 
gage, extending  over  a  period  of  twenty  years,  and  such  payment 
is  subject  to  the  prior  right  of  the  society  to  receive  in  full  the 
principal  upon  said  mortgage  becoming  due  during  said  period 
and  its  share  of  interest.  The  society  is  not  otherwise  obligated 
to  pay.  The  practical  result  of  this  method  of  payment  is  a  reduc- 
tion from  4,72  per  cent  to  3.90  per  cent  in  the  effective  rate  of 
interest  which  the  company  will  realize  upon  this  particular 
security  during  the  period  of  its  existence. 

While  it  is  true  that  Mr,  duPont  will  receive  the  amount  of  the 
purchase  price  of  his  stock  with  interest  at  the  rate  of  5  per  cent 
per  annum  during  the  period  above  mentioned,  be  will  onlv 
receive  it  in  case  the  mortgage  remains  good  and  the  society 
receives  during  that  period  $2,500,000  upon  the  principal  of  said 
mortgage  and  its  share  of  the  interest,  at  the  same  time  the  entire 
investment  yielding  net  3.90  per  cent 
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The  history  of  the  racisting  mortgage  upon  the  Equitable  Build- 
ing IB  well  known  to  the  public  £a.rly  in  1912  the  home  office 
building  of  the  society  was  completely  destroyed  by  fire,  leaving 
the  ownership  of  the  site  on  which  the  present  building  is  located 
in  the  society,  and  carried  upon  its  books  at  a  valuation  of  approx- 
imately $13,500,000,  the  assessed  valuation  being  $12,000,000. 
The  socie^  received  no  revenue  from  this  land  and  losses  thereon 
through  payment  of  laif;e  amounts  in  taxes  were  rapidly  accumu- 
lating. There  was  no  way  by  which  the  property  could  ever  have 
be^  made  income  producing  except  by  the  erection  of  a  modem 
office  building.  The  society  was  not  in  a  position  to  assume  such 
a  gigantic  undertaking.  A  serious  problem  was  therein  presented, 
and  after  considering  various  proposals  the  society  in  August, 
1912,  entered  into  an  agreement  with  the  £quitable  Office  Build- 
ing Corporation,  which  was  subsequently  modified,  whereby  the 
Building  Corporation  agreed  to  purchase  of  the  society  the  site  at 
$13,600,000  and  erect  thereon  a  building  to  cost  approximately  an 
amount  equal  to  the  valuation  of  the  site,  conditioned  that  the 
society  loan  to  the  Building  Corporation  $7,000,000,  which, 
together  with  the  amount  of  the  purchase  price,  was  to  be  secured 
by  a  first  mortgage  upon  the  premises  and  the  building  when 
completed.  The  actual  a^regate  cost  of  the  building  exceeded 
$14,500,000,  Thus  the  present  Equitable  mortgage  came  into 
exietenca  If  the  plan  now  proposed  is  carried  out,  the  society 
will  be  enabled  to  retire  564  of  the  1,000  shares  of  capital  stock 
and  will  realize  interest  at  3.90  per  cent  per  annum  upon  its 
mortgage  investment,  the  greater  part  of  which  is  the  value  of  the 
site,  which,  after  the  fire  in  1912,  was  absolutely  nonproductive. 

It  is  doubtful  if  any  future  proposition  for  the  acquisition  of 
the  majority  of  the  capital  stock  will  contain  so  many  favorable 
advantages  to  the  society  and  its  policyholders  aa  the  present  plan. 

Believing  as  I  do,  for  reasons  above  stated,  that  the  majority 
stock  is  more  valuable  than  the  minority  shares,  I  am  of  the 
opinion  that  the  minority  stockholders  are  receiving  absolutely 
fair  and  liberal  treatment  under  the  plan.  Th^  have  the  right  to 
offer,  within  a  period  of  ninety  days,  their  stock  for  sale  at  a  price 
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couBiderably  in  excesa  of  ita  actual  investmeiit  value.  In  leeog- 
nitioQ  of  the  principle  that  the  State,  except  under  the  ri^t  of 
^ninent  domain,  cannot  compel  a  person  to  part  with  his  propert^r 
at  a  compeaeation  which  he  is  unwilling  to  accept,  the  plan  alFoidd 
each  stockholder  the  opportunity  to  dispose  of  hia  stock,  if  he  so 
desires,  at  a  more  than  reasonable  price.  Although,  by  acquisition 
of  the  majority  stock,  the  policyholders  through  the  intervention 
of  the  trustees  can  control  the  society's  management,  still  it  is 
desirable  that  the  entire  stock  be  ultimately  acquired.  It  most 
be  conceded  that  unless  the  controlling  interest  of  the  capital 
stock  is  retired  or  its  voting  power  permanently  vested  in  trust 
for  the  benefit  of  the  policyholders  it  will  always  be  subject  to 
speculation  and  sale.  Public  confideaice  is  more  or  less  disturbed 
by  each  transfer,  for  fear  the  purchaser  is  acquiring  control  for 
self-aggrandizemeat  or  some  ulterior  purpose  not  for  the  public 
good.  Such  a  sale  does  immeasurable  harm  to  the  business  of 
the  society,  and  thereby  indirectly  affects  the  security  of  ita 
policyholders. 

The  movement  for  mutualization  of  the  Equitable  hegan.  in 
1909.  Efforts  to  accomplish  that  result  have  been  made  from 
time  to  time  without  success.  There  is  now  presented  a  plan  for 
mutualization  of  the  society  upon  a  most  favorable  basis,  which, 
if  approved  and  carried  out,  will  result  in  no  mnterial  deprecia- 
tion of  the  surplus  and  will  secure  to  its  policyholders  for  all  time 
the  absolute  right  to  choose  the  directors,  and  thus  maintain  con- 
trol. The  society  thereby  will  be  enabled  to  enter  upon  a  new  era 
of  progress,  with  its  position  materially  strengthened  and  its 
further  activities  and  accomplishments  inuring  not  only  to  the 
benefit  of  present  but  future  policyholdera.  The  plan  is  hereby 
approved. 
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In  the  Matter  of  the  Claim  of  Hubbbt  Hknbt  Obbei^,  for 
CompeneatioD  Uflder  the  Workmen's  Compensation  Law, 
against  Ati^htio  Tbanspoht  Like,  Employer  and  Self- 
Ineurez 

File  No.  36985 

(Decided  JaaiMTj  14,  1018) 

InjnileB  nstaiael  by  HolMrt  Henry  Oberle  while  employed  m  a  tallyman  liy 
tlie  Atlantic  Tranaport  Line  in  Hew  York  dty. 

Ttie  clajmaiit,  while  employed  b;  the  Atlantic  Traneport  Line  as  a 
taliTtnaii  at  Pier  58,  North  river,  in  the  city  of  New  York,  and  while 
delivering  a  load  to  the  public  store,  on  March  28,  1910,  was  hit  on  the 
left  knee  by  the  truck  which  he  waa  handling,  injuring  his  left  leg, 
alTecting  the  knee-joint  and  shortening  the  leg.  His  injuries  disabled 
him  until  November  21,  ISIT,  and  on  that  dale  he  was  still  disabled. 
His  average  weekly  wage  was  the  sum  of  seventeen  dollars  and  thirty-one 
cents.  The  employer,  having  acquicEced  in  the  award,  is  held  to  be 
estopped  from  raising  any  question  in  reepect  to  the  jurisdiction  of  the 
Commission  herein.    An  award  was  made. 

On  March  28,  1916,  Hubert  Henry  Oberle  sustained  injuries 
as  hereinafter  Bet  forth.  On  July  22,  1916,  he  duly  filed  a  claim 
for  compensation  with  this  Commission,  which  claim  contained 
an  assignment  to  the  employer  and  self-insurer  of  any  and  all 
rights  of  said  claimant  against  any  person,  firm  or  corporation  in 
consequence  of  the  injuries  sustained  by  Hubert  Henry  Oberle. 
By  letter  dated  August  14,  1916,  the  attonjeys  for  the  employer 
objected  to  the  jurisdiction  of  this  Commission  on  the  ground  that 
the  claimant  herein  was  at  the  time  of  the  injury  employed  as  a 
tallyman,  which  was  not  a  person  engaged  in  one  of  the  hazardous 
employments  enumerated  in  section  2  of  the  Compensation  Law. 
Thereafter,  awards  of  compensation  were  duly  made  by  this 
Commission,  beginning  on  September  19,  1916,  and  covering  the 
period  of  disability  which  b^an  on  April  19,  1916.     The  era- 
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ployer  and  eelf-inBurer  acquiesced  in  and  paid  said  awards  up  to 
and  including  September,  191T,  being  in  all  $850.  Tbe  awards 
were  as  follows:  September  19,  1916,  October  10,  1916,  Novem- 
ber 28,  1916,  December  8,  1916,  April  13,  1917,  and  September 
25,  1917.  In  each  instance  notice  of  said  award  was  duly  mailed 
to  all  parties  pursuant  to  sections  20  and  23  of  the  Compensation 
Law.  On  October  2,  1917,  notice  of  the  award  of  September  25, 
1917,  was  duly  mailed  to  all  parties.  None  of  the  above  maitioned 
awards  were  appealed  from.  On  November  20,  1917,  an  award 
waa  duly  made  for  the  period  of  thirty-two  weeks  bejpnning  on 
September  26,  1917  and  ending  on  November  21,  1917,  and  from 
this  award  the  employer  has  appealed,  ^though  at  the  hearing 
held  on  Novonber  20,  1917,  the  representative  of  the  em[doyer 
admitted  that  the  claimant  was  thea  still  unable  to  woi^ 

Hearings  were  held  herein  on  September  19,  1916,  October  10, 

1916,  November  28,  1916,  December  8,  1916,  April  3,  1917,  May 
29,  1917,  June  12,  1917,  June  26,  1917,  September  25,  1917,  and 
November  20,  1917.    Hearings  were  also  held  on  December  21, 

1917,  January  7,  1918,  and  January  14,  1918,  and  the  testimony 
taken  at  the  last  hearings  ordered  to  be  made  part  of  the  record 
herein. 

Robert  W.  Bonynge,  counsel  to  State  Industrial  Commisraon. 

Kirlin,  Woolsey  &  Hickoz,  attorneys  for  employer  and  self- 
insurw. 

By  the  Commission. — All  the  evidence  submitted  before  the 
Commission  having  been  heard  and  duly  considered,  the  Com- 
mission makes  its  conclusion  of  fact,  ruling  of  law,  award  and 
decision  as  follows: 

On  March  28,  1916,  the  day  when  Hubert  Henry  Oberle 
received  his  injuriee,  he  resided  at  No.  1123  Washington  street, 
Hoboken,  N,  J.,  and  was  employed  by  Atlantic  Transport  Line, 
engaged  in  moving  or  handling  cargoes  or  parts  of  cargoes  of 
grain,  coal,  ore,  freight,  general  merchandise,  lumber  or  other 
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prodacta  or  materiala  on  docks,  platforms  and  places.  Hubert 
Heniy  Oberle  was  employed  as  a  checker  ot  tallymanu 

On  said  date  Hubert  Heniy  Oberle  was  working  for  his  em- 
ployer and  while  engaged  in  the  regular  course  of  hie  employment 
and  while  on  pier  58,  North  river,  New  York  city,  while  deliver- 
ing a  load  to  the  public  store,  he  was  hit  on  the  side  of  his  left 
knee  with  the  handle  of  the  track,  and  sustained  injuries  to  hia 
left  leg  which  resulted  in  a  marked  enlargement  as  well  as 
marked  limited  immobility  of  the  knee-joint,  and  in  a  marked 
shortoiing  of  the  leg,  which  injuries  disabled  him  from  the  date 
of  said  accident  to  November  21,  1917,  and  on  that  date  he  was 
stUI  disabled. 

The  average  weekly  wage  of  Hubert  Heniy  Oberle  was  the 
sum  of  seventeen  dollars  and  thirty-one  cents. 

It  does  not  appear  whether  written  notice  of  injury  was  given 
to  the  employer  within  ten  days  after  disability,  but  the  employer 
was  aware  of  the  accident  at  the  time  of  the  happ^iing  thereof  and 
provided  medical  attrition  immediately,  as  appears  from  the 
Employer's  First  Beport  of  Injury.  Therefore,  the  employer  and 
self-insurer  was  not  prejudiced  by  the  failure,  if  any,  to  give 
written  notice  of  injury  within  t&n  days  after  disability. 

The  assignment  to  the  employer  and  self-insurer  of  any  and  all 
ri^ts  of  the  claimant  against  any  person,  firm  or  corporation  in 
consequence  of  the  injuries  sustained  by  him,  and  which  said 
assignment  is  contained  in  the  employee's  claim  for  compensation 
filed  herein  on  July  22,  1916,  constitutes  a  valid  consideration 
running  to  the  employer  and  self-insurer  for  the  acceptance  by 
the  claimant  of  the  Commission's  awards  herein. 

At  the  hearing  held  on  November  20,  1917,  the  representative 
of  the  employer  and  self-insurer  admitted  that  the  claimant  herein 
was  still  unable  to  work. 

Award  of  compensation  is  hereby  made  against  Atlantic  Trans- 
port Line,  employer  and  self-insurer,  to  Hubert  Henry  Oberle, 
injured  employee,  at  the  rate  of  eleven  dollars  and  fifty-four  cents 
per  week  for  a  period  of  32  weeks  from  September  26,  1917,  to 
November  21,  1917,  and  this  claim  is  hereby  continued  for 
further  hearing. 
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The  failure,  if  any,  of  Hubert  Henry  Oberle  to  give  writtea 
notice  of  injury  to  his  employer  within  ten  days  after  diBahility 
is  hereby  excused  on  the  ground  that  the  employer  and  self- 
insurer  wafl  not  prejudiced  by  such  failure,  if  any. 

The  fflnployer  and  self -insure,  after  having  raised  the  question 
of  the  jurisdiction  of  this  Commission  by  a  letter  dated  August 
14,  1916,  thereafter  acquiesced  in  the  awards  made  by  this  Com- 
mission and  made  payments  thereunder  for  a  considerable  period 
and  up  to  September  19,  1917,  and  having  caused  the  claimant 
by  its  course  of  conduct  to  rely  and  depend  upon  said  awards,  and 
the  course  of  conduct  oo  the  part  of  the  employer  including  pay- 
moits  of  awards  having  continued  after  the  United  States 
Supreme  Court  had  passed  upon  and  interpreted  the  Compensa- 
tion Law,  particularly  in  respect  to  its  constitutionality  as  applied 
to  maritime  contracts,  and  the  claimant  having  been  lulled  into 
security  until  some  of  his  righta  may  have  been  eliminated,  and 
particularly  his  opportunity  to  secure  the  proper  evidence  for  a 
suit  either  at  common  law  or  in  admiralty  has  gone,  the  employer 
and  self-insurer  is  estopped  from  raising  any  question  in  respect 
to  the  jurisdiction  of  this  Commission  herein. 


In  the  Matter  of  the  Claim  of  Theoooke  Blooh,  for  Compensa- 
tion under  the  Workmen's  Compensation  Law,  against  Bbitish 
Amehican  Chemical  Company,  Employer;  TttAVBLBBa" 
iNBD&AncE  Company,  Insurance  Carrier 

Case  No.  2981 

(Decided  Juiuarj  17,  1018) 

InJniiM  snitalacd  by  Tltsodoie  Bloom,  while  employed  •■  ■  diemiat  by  the 
Britisli  Ameticui  Cfaemical  Company. 

On  June  20,  1916,  Theodore  Bloom,  while  employed  u  k  ch^iat  In  I 
Inlioratory  and  iiitinK  a  glaiw  flaek  containing  an  acid,  was  injured  Ij 

the  bursting  of  the  flatk,  releasing  gases  which  resulted  in  his  contract' 
ing  tuberculoBis.  Claim  dirnnisBed  because  of  the  failure  of  the  claimant 
to  give  the  required  notice  of  hia  injuries.    Awsrd  denied. 
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Satik,  Commiflaioner. —  Claimant  was  working  as  a  chranist 
in  a  laboratory  and  on  June  20,  1916,  a  glass  flask,  containing 
trichloride  of  plioaphoroiia  burst,  liberating  gases  that  irritated 
the  mucuous  membranes  of  the  throat,  eyea,  etc.  He  continued 
at  work  until  near  the  end  of  the  following  November,  when  he 
was  found  to  be  atiiTering  with  tuberculosis.  He  appears  to  have 
first  consulted  a  physician  on  August  first.  He  filed  a  claim  for 
compenaation  on  Janary  17,  1917.  It  is  claimed  that  the  fumes 
inhaled  (m  June  20,  1916,  caused  the  tuberculosis  or  aggravated 
a  pre-existing  tubercular  condition,  and  that  the  bursting  of  the 
flask  and  subeequ^it  irritation  from  gas  was  an  accidental  injury. 

No  written  notice  of  an  accident  was  given,  but  testimony  is 
offered  tending  to  prove  that  a  chemist,  the  immediate  superior 
of  the  claimant,  was  verbally  informed  of  the  happening  shortily 
thereafter  and  that  he  helped  to  clear  the  room  of  the  chemicals. 

Before  we  can  allow  the  claim,  we  must  find  it  to  be  reasonably 
certain  that  the  disability  resulted  directly  from  the  gases  libera 
ated  by  the  accident  on  June  20,  1016.  Upon  the  evidence,  I 
cannot  so  find.  The  most  that  we  can  find  is  that  it  might  have 
had  something  to  do  with  it.  But  we  must  not  speculate  about  it. 
Counsel  for  the  claimant  in  his  brief  suggests  that  claimant  very 
likely  had  such  accidents  before,  and  that  the  effects  of  them 
passed  away  without  serious  consequences.  The  same  thing  may 
have  happened  with  regard  to  the  effects  of  the  fumes  on  June 
twentieth.  It  may  have  been  the  result  of  long  work  among 
chnnicals,  with  the  cimiulative  effect  of  them  on  his  system,  and 
in  this  respect  have  been  like  an  occupational  disease.  Or  again 
the  disease  may  just  as  likely  have  resulted  from  purely  natural 
causes  unrelated  to  his  employment 

And,  further,  claimant's  failure  to  give  notice  is  a  serious  bar 
to  his  claim.  We  may  under  the  law  excuse  his  failure  if  we  find 
the  employer  had  knowledge,  and  was  not  thereby  prejudiced. 
I  do  not  find  that  the  employer  had  knowledge.  At  most  a 
superior  chemist  had  knowledge.  It  does  not  appear  that  he  was 
an  officer  or  responsible  person  in  the  corporation,  and  when, 
months  later,  a  claim  is  presented  to  tbe  employer,  this  person 
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who  ie  allied  to  haye  had  knowledge  waa  no  longer  in  the  «iiploy 
of  the  corporation  but  is  employed  in  a  diatant  atata  Surely  we 
cannot  say,  in  the  H^t  <^  all  the  facta  and  under  the  mle  lud 
down  by  the  Appellate  Division  in  the  case  of  Dorb  v.  Steams, 
that  the  employer  waa  not  prejudiced  in  his  right  to  a  timeJ; 
investigation  of  all  the  eircumstancea. 


The  claim  must  be  dismissed. 


En  the  Matter  of  the  Claim  of  Minnie  Lahbbbtson,  Alleged 
Dependent  Mother,  and  Geobqs  W.  Laubebtson,  Jb.,  Infant 
Son  of  Qeoboe  Lambeexson,  Deceased,  for  Cwnpwisaticm 
undor  the  Workmen's  Compensation  Law  for  the  Death  of 
Geoboe  Lambeetson,  against  Ohanoe  Coumty  Traction  Com- 
pAirr,  Employer ;  Tratblbbs'  Inbitbanoe  Coufaitt,  Insurance 
Carrier 

Death  File  No.  6376 

(Decided  Juiuar?  17,  1918) 

InjnilM  iUBt«in«d  bjr  Gwrge   Lambcrtion,   tvsoltlnK  fit  Ui   death,   wbib 
en^loTcd  as  a  condnctor  by  the  Oranss  Coniitf  Traction  Company. 

On  July  13,  ISIO,  George  Laml>erteoD,  wliiie  employed  as  a  conductai 
on  an  electric  car  by  the  Orange  County  Traction  Company  at  the 
village  of  Walden,  N.  Y.,  iraa  attempting  to  9x  a  trolley-pole  under  a 
hook  on  the  car  roof  when  be  recuved  an  electric  ediock  which  thr««  him 
from  the  top  of  the  car  to  the  ground,  inflicting  injuries  resulting  in 
hit  death  on  August  6,  1016.  Hie  average  weekly  wage  was  the  Bum  of 
seventeen  dollara  The  deceased  left  a  six-year  old  eon  to  whom  an 
award  is  made,  and  a  mother,  Minnie  Lfunbcrteon,  who  was  fonnd  not  U> 
have  heat  dependent  upon  the  deceased  at  the  time  of  the  accident.  An 
award  was  made  to  George  W.  Lambertaon,  Jr.,  son;  to  Charles  F.  Dalt«i, 
Esq.,  for  counsel  fees;  to  William  Craft,  undertaker;  to  Minnie  Lambert 
eon,  as  reimbursement  for  money  paid  local  undertaker.  Award  denied 
to  Minnie  Lamberteon,  mother,  as  not  dependent  upon  deceased  at  the 
time  of  said  accident. 

This  claim  came  on  for  hearing  before  the  State  Industrial  Com- 
mission at  Newburgh,  N.  Y.,  on  March  16,  1917;  at  ite  offiw. 
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No.  230  Fifth  avenue,  borough  of  Manhattan,  city  of  New  York, 
on  May  4,  1917,  May  10,  1917,  and  June  1,  1917;  at  Newburgh, 
N.  Y.,  on  July  2,  1917,  and  July  25,  1917;  and  at  its  office  in 
New  York  city  cm  September  28,  1917,  on  which  latter  date  an 
award  of  compensation  wsa  made  to  the  infant  son  and  award  of 
compffiisation  was  denied  to  the  mother  on  the  ground  that  proof 
of  depoidency  had  not  been  furnished.  On  November  3,  1917, 
at  a  hearing  held  before  the  Commiseion  in  New  York  city,  an 
award  was  made  for  fnneral  expenses  and  also  of  counsel's  fees. 
On  December  3,  1917,  this  claim  came  on  before  the  Commission 
on  the  moticn  of  the  insurance  carrier  for  a  rehearing,  at  which 
time  tite  papers  were  referred  to  one  of  the  Commissioners  for 
review.  On  January  17,  1918,  on  the  report  of  Commissioner 
Sayer,  the  application  of  the  insurance  carrier  to  have  the  case 
reopened  was  denied. 

Koberi  W.  Bonynge,  counsel  to  State  Industrial  Commission. 

Amos  H.  Stephens,  attorney  for  employer  and  insurance 
carrier. 

Charles  F.  Dalton,  attorney  for  George  W.  Lambertson,  Jr., 
and  Minnie  Lambertaon. 

Bt  the  CoMUiBsioK. — ^All  the  evidence  submitted  before  the 
Commission  having  been  heard  and  duly  considered,  the  Com- 
mission makes  its  conclusions  of  fact,  ruling  of  law,  award  and 
decision  as  follows: 

On  July  13,  1916,  the  day  when  George  Lambertson  received 
the  injuries  which  resulted  in  his  death  oa  August  6,  1916,  he 
resided  at  No.  84  Grove  street,  Newbur^,  N.  Y.,  and  was 
employed  by  Orange  County  Traction  Company,  engaged  in  the 
operation  of  a  railway  operated  hy;  electric  power.  George  Lam- 
bertson was  emplc^ed  as  a  conductor  of  an  electric  ear. 

On  July  13,  1916,  George  Lambertson  was  working  for  his 
employer  at  Walden  Village,  N.  Y.,  and  while  engaged  -tn  the 
regular  course  of  his  employment,  while  attempting  to  fix  a 
troUey-pole  under  m  ho(A  (m  the  roof  of  the  electric  ear,  and  while 
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he  had  one  hand  on  the  rope-guard  and  the  other  hand  on  the 
trolley-pole,  he  received  an  electric  shock  which  threw  him  from 
the  top  of  the  car  to  the  ground  and  he  landed  across  a  rail,  strik- 
ing the  lower  part  of  his  back  in  the  r^on  of  the  kidn^^  and 
sustained  injuries  which  resulted  in.  his  death  on  August  6,  1916. 
After  the  accident  George  Lamhertson  was  rendered  unconscious 
hut  after  a  couple  of  days  he  returned  to  work  and  remaiued  at 
work  for  about  four  dajs,  when  he  was  obliged  to  quit  work.  His 
death  was  due  either  to  heat  prostration  following  the  debilitation 
caused  by  his  fall,  or  to  nephritis,  either  chronic  actuated  by  his 
fall,  or  to  acute  caused  by  his  fall. 

The  average  weekly  wage  of  Geoi^  Lamhertson  was  the  smn 
of  seventeen  dollars. 

Due  notice  of  injury  and  dne  notice  of  death  were  given  to  the 
employer. 

George  Lamhertson  left  him  surviving  Qeoige  W.  Lamhertson, 
Jr.,  son,  aged  six  years,  the  ckimant  herein,  to  whom  an  award 
of  compensation  is  made ;  and  Minnie  Lamhertson,  mother,  who 
is  found  not  to  have  been  dependent  upon  George  LambertscKi  at 
the  time  of  the  accident. 

Award  of  compensation  is  hereby  made  against  Orange  County 
Traction  Company,  employer,  and  the  Travelers'  Insurance  Com- 
pany, insurance  carrier,  to  George  W,  Lamhertson,  Jr.,  aged  six 
years,  son  of  George  Lamhertson,  deceased  employee,  at  the  rate 
of  two  dollars  and  fifty-five  cents  weekly  until  he  shall  arrive  at 
the  age  of  eighteen  years;  and  a  further  award  of  seventy-five 
dollars  counsel's  fee  to  Charles  F.  Dalton,  Esq.,  for  legal  services 
rendered,  which  ia  to  be  paid  to  him  In  addition  to  the  amount 
previously  paid  and  is  hereby  made  a  Hen  upon  the  compensation 
due  at  the  present  time;  and  a  further  award  of  one  hundred 
dollars  to  cover  funeral  expenses,  of  which  eighty  dollars  iB  to  be 
paid  to  William  Craft,  undertaker,  and  twenty  dollars  to  Minnie 
Lamhertson  to  reimburse  her  for  amount  paid  to  local  undertaker. 
Payment  of  compensation  for  G^srge  W.  Lamhertson,  Jr.,  is  to 
be  made  to  his  grandmother,  Minnie  Lamhertson,  the  record 
showing  that  he  has  been  legally  adopted  by  said  grandmother. 
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Award  of  compcnsatioa  is  herel^  denied  to  Hiuaie  Lambert- 
eon,  mother  of  George  Lambertaon,  deceased,  on  tbe  ground  that 
she  was  not  depeaident  upon  her  Bon  at  the  time  of  said  accident. 

The  opinion  of .  Commissioner  Edward  P.  Lyon  herein  ie 
adopted  as  the  opinion  of  this  Commission. 


In  the  Matter  of  the  Claim  of  Chabi^bs  F.  Stbadab,  for  Compen- 
sation under  the  Workmen's  Compensation  Law,  against  Stbbn 
Bbob.,  Employer;  Employbbs  Liabiutt  Inbubaitcb  Coh- 
PjUJT,  Insurance  Carrier 

Case  No.  70350 

(Decided  Jftnuary  17,  1018) 

lojailM  natslned  bj  Clurlai  F.  Stradxr  wblle  emploT*!  «  an  upliolitem 
by  Stem  Bios. 

Hie  claimuit,  Charles  ?.  Strsdar,  while  employed  m  a  carpet  layer, 
was  taking  np  an  old  carpet  and  relaying  a  new  one  and  ran  a  rusty  tack 
in  hit  knee  which  resulted  in  an  infection.  The  only  question  in  this 
matter  Is  as  to  whether  carpet  laying  is  within  the  meaning  of  the  word 
"  npholctering."  The  claimant  was  a  member  ol  the  Carpet  Upholsterers 
Union.    BeUt,  that  carpet  laying  is  one  form  of  upholatering.    An  award 

The  claimant  was  injured  while  engaged  in  taking  np  an  old 
carpet  and  laying  a  new  one.  The  sole  question  is  whether  the 
occupation  of  carpet  laying  is  a  hazardous  employment  under 
the  law. 

Claimant,  in  person. 

W,  L.  Tufts,  for  the  carrier. 

Satbb,  Commissioner. —  This  claimant,  while  taking  up  an 
old  carpet  and  relaying  a  new  one,  ran  a  rusty  tack  in  his  knee, 
causing  a  wound  which  became  infected  and  involved  the  leg. 
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Carpet  laying  is  not  in  specific  language  included  in  the  law  sa  a 
hazardous  employmait  Group  16  includes  among  other  things 
"  upholstering,"  and  I  think  we  may  fairly  conclude  that  uphol- 
stering indudes  carpet  laying.  The  work  in  essentially  alike  in. 
character,  and  the  risks  and  hazards  are  much  the  aame.  The 
language  of  the  statute  is  to  be  liberally  construed.  We  may 
assume  that  the  Legislature  in  using  words  to  define  the  hazardoos 
occupations  used  them  in  their  ordinary  acceptance  in  the  variaus 
trades  affected.  The  claimant  was  a  member  of  Local  No.  70  of 
the  Carpet  Upholsterers  Union,  The  name  of  the  trade  organiza- 
tion with  which  he  was  identified,  therefore,  seems  to  have 
recognized  carpet  laying  as  npholstering. 

I  advise  that  an  award  be  made  of  fourteen  and  one-half  weeks 
and  the  case  closed. 


In  the  Matter  of  the  Claim  of  John  Di  Gaguo,  for  Compensa- 
tion under  the  Woi^men's  Compensation  Law,  against  BsAn- 
LBY  Comteactimo  CoMPANT,  Employer  and  Self-Insurer 

Claim  No.  75368 

(Decided  Januuf  18,  1918) 

Injniiei  anatalnetl  liy  John  DeGatllo  wliUe  employed  u  a  timber  foreman  by 
the  Bradley  Contracting  Company  in  the  dty  of  New  York. 

On  August  12,  1914,  J<din  DeGaglio,  while  employed  as  a.  timber  fore- 
man by  the  Bradley  Contracting  Company  of  New  York  city,  wae  injured 
by  a  piece  of  timber  which  fell  and  hit  him  on  tbe  left  knee,  producing 
"  water  on  the  knee  "  which  resulted  in  ankylosis  of  the  knee-joint  and 
atrophy  of  the  tliigb  muscles.  His  average  weekly  wage  was  the  sum  of 
twenty^hree  dollars  and  el^t  cents.    An  award  was  made. 

This  claim  came  <»i  for  hearing  before  the  State  Industrial 
Commission  at  its  office,  No.  230  Fifth  avenue,  borough  of  Man- 
hattan, city  of  New  York,  on  March  27,  1917,  July  17, 1917,  July 
24,  1917,  July  31,  1917,  August  21,  1917,  September  25,  1917, 
October  16, 1917,  November  7, 1917,  December  11, 1917,  January 
4,  IMS,  and  January  18,  1918. 
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Robert  W.  Bonynge,  counsel  to  State  Industrial  CommisBion. 
Frederick  L.  C.  Keating,  attorney  for  employer  and  self-iuaurer. 
Francis  X.  Mancoao,  attorn^  for  claimant 

Bt  thb  Commission. — All  the  evidence  submitted  before  tbe 
Commiasion  having  been  heard  and  duly  considered,  the  Commis- 
tiion  makes  its  conclusions  of  fact,  ruling  of  law,  award  and 
decision  as  follows : 

On  August  12,  1914,  the  day  when  John  DeQaglio  received  his 
injuries,  he  resided  at  No.  308  East  One  Hundred  and  Thirteenth 
street.  New  York  city,  and  was  employed  by  Bradley  Contracting 
Company  of  No,  1  Madison  avenue,  New  Toii  city,  engaged  in 
the  construction  of  a  subway  at  Ninety-first  street  and  Lexington 
avenue,  New  York  city.  John  DeGnglio  was  employed  as  a  tim- 
ber foreman.  He  had  been  in  the  employ  of  Bradley  Contracting 
Company  for  a  period  of  over  ten  years. 

On  August  13,  1914,  John  DeGaglio  was  working  for  his 
employer  at  Ninety-first  street  and  Lexington  avenue,  New  York 
city,  and  while  ^igagcd  in  the  regular  course  of  hiu  employment  as 
a  timber  foreman,  a  piece  of  timber  fell  and  hit  him  on  the  left 
knee,  which  injury  caused  synovitis  of  the  knee,  commonly  known 
as  "water  on  the  knee,"  and  resulted  in  permanent  ankylosis  of 
the  knee-joint,  with  marked  atrophy  of  the  muscles  of  the  thigh. 

He  remained  at  work  until  October  2,  1915,  having  been 
urged  to  stay  on  the  job  by  his  employer,  during  all  of  which  time 
he  was  given  a  lighter  job  than  he  had  prior  to  said  accident,  but 
at  the  same  rate  of  wages. 

The  injuries  he  received  on  August  12,  1914,  disabled  him 
from  October  2,  1915,  to  January  18,  1918,  and  on  that  date  he 
was  still  disabled.  If  he  had  not  been  induced  to  remain  at  work 
and  had  not  been  given  lighter  work,  he  would  have  been  disabled 
from  practically  the  date  of  said  accident. 

Beginning  on  October  2,  1915,  John  DeGaglio  received  pay- 
mmts  of  fifteen  dollars  a  week  from  his  employer  under  an  oral 
agreement  made  by  his  employer  to  pay  the  sum  until  he  could 
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return  to  work.  Said  weekly  pajments  were  continued  until 
February  17,  1917,  and  upon  the  stopping  of  said  payments  J<^ 
DeOaglio  filed  with  this  Commission  a  claim  for  compensation  on 
March  5,  19X7.  After  the  filing  of  such  claim  by  the  claimant 
and  on  March  10,  1917,  he  was  paid  an  additional  sum  of  $250, 
purporting  to  be  in  final  settlement.  The  receipt  for  the  $250 
paid  on  March  10,  1917,  waa  on  "  form  C-106  "  which  recites  that 
the  paymmt  was  made  by  the  ^nployer  under  the  provisions  of 
the  Workmen's  Compensation  Law. 

The  facts  set  forth  in  the  opinion  of  Commissioner  Henry  D. 
Sayer  are  adopted  herein  with  the  same  force  and  effect  as  if 
set  out  in  full. 

John  DeGaglio  filed  with  this  Commission  a  claim  for  com- 
pensation on  March  5,  1917,  which  was  more  than  one  year  after 
the  injury. 

The  conduct  of  the  employer  and  self-insurer  in  continuing  the 
claimant  at  work  at  his  regular  wages  for  a  period  of  more  than 
one  year  after  he  was  accidentally  injured,  and  in  view  of  all  the 
circumstances,  directly  induced  the  claimant  to  delay  in  filing  a 
claim  for  compensation  until  after  the  expiration  of  the  statutory 
period.  In  relying  on  the  conduct  of  the  employer  and  self- 
insurer,  John  DeOaglio  acted  as  a  prudent  man  might  reasonably 
act  under  the  circumstances. 

The  average  weekly  wage  of  John  DeGaglio  was  the  sum  of 
twenty-three  dollars  and  eight  cents. 

Bradley  Contracting  Company,  employer  and  self-insurer, 
through  their  refusal  or  neglect,  failed  to  file  with  the  State 
Workmen's  Compensation  Commission  a  report  in  writing  of  said 
accident,  as  required  by  section  111  of  the  Compensation  Law. 

John  DeGaglio  did  not  give  his  employer  written  notice  of 
injury  within  ten  days  after  disability,  but  the  head  superin- 
tendent on  the  work  had  knowledge  of  the  accident  at  the  day  of 
the  happening  thereof  and  one  of  the  members  of  the  employer 
firm  had  knowledge  of  the  accident  at  letist  on  the  day  that  the 
disability  occurred,  that  is,  on  the  day  claimant  had  to  stop  work, 
the  claimant  on  that  day  having  verbally  notified  James  Bradley 
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of  said  accident;  also  the  reasonable  inference  is  that  in  giving 
the  claimant  lighter  work  after  the  accid«it,  and  in  making  pay- 
ments hereinbefore  referred  to,  that  the  employer  had  knowledge 
of  the  accident.  Therefore,  the  employer  and  self-insurer  was  not 
prejudiced  by  such  failure. 

Award  of  compensation  is  hereby  made  against  Bradley  Con- 
tracting Company,  employer  and  self-insurer,  to  John  DeOaglio, 
injured  employee,  at  the  rate  of  fifteen  dollars  per  we<i  for  a 
period  of  1151/2  we^s  from  October  16,  1915,  to  January  4, 
1918,  and  a  further  award  of  2  weeks  covering  the  period  from 
January  4,  1918,  to  January  18,  1918,  and  this  case  is  continued 
for  further  hearing.  The  employer  and  self-insurer  is  to  be 
given  credit  on  these  awards  for  any  amounts  already  paid  to 
claimant.  The  employer  and  self-insured  is  instructed  to  pay 
into  the  cashier's  office  of  this  Commission  au  amount  equal  to 
the  amount  due  to  date,  in  order  that  said  sum  may  be  disbursed 
by  the  cashier  of  this  Commission  direct  to  the  claimant. 

The  failure  of  John  DeQaglio  to  give  written  notice  of  injury 
to  his  employer  within  ten  days  after  disability  is  hereby  excused 
on  the  ground  that  the  employer  and  self-insurer  was  not  preju- 
diced by  such  failure. 

The  employer  and  self-insurer  is  estopped  to  plead  the  Statute 
of  Limitations  in  respect  to  the  failure  of  the  claimant  to  file  his 
claim  within  one  year  after  the  injury  since,  by  its  conduct, 
whether  fraudulent  or  not,  it  has  directly  induced  the  claimant  to 
delay  in  filing  his  claim  for  compensation  with  the  Commission 
until  after  the  expiration  of  one  year  from  the  date  of  said 
accident 

The  opinion  of  Commissioner  Henry  D.  Sayer  herein,  and  the 
opinion  of  Commissioner  Edward  P.  Lyon  in  the  case  of  O'Esau 
V.  E.  W.  Bliss  Company  are  adopted  as  the  opiniouB  of  this 
Commission. 

Stati  Dbt.  Ritt,— Vol.  Ifi        S8 
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In  the  Matter  of  the  Claim  of  Johh  C.  Ddtcher,  for  Compensa- 
tion under  the  Workmen's  Compensation  Law,  against  Ameri- 
CAH  ExFBEBs  COMPANY,  Employer  and  Self-Insurer 

rile  No.  4(H(8 

(Decided  January  30,  ISIS) 

Injuries  sustained  by  John  C.  Dutchei,  while  employed  as  a  helper  ia  the 
operation  of  an  electric  express  track  by  the  American  Express  Company. 
On  December  8,  IfllO,  John  C,  Butcher,  while  employed  as  a  helper  in 
operating  an  electric  truck,  by  the  American  Exprcsa  Company,  at  the 
Union  station  in  Albany,  N,  Y.,  was  injured  by  a  yard  engine  which 
backed  up,  striking  the  motor  truck.  The  injuries  necessitated  the 
amputation  of  tlie  four  fingers  of  his  left  hand  and  resulted  in  the 
disabling  of  the  thumb.  By  reason  of  these  injuries  there  is  a  perma- 
nent loss  of  the  use  of  the  hand.  His  average  weekly  wage  was  the 
sum  of  fifteen  dollars.    An  award  was  made. 

This  claim  came  on  for  hearing  before  the  State  Industrinl 
Commission  at  its  office  at  Albany,  N.  Y.,  on  February  7,  1917, 
when  an  award  was  made  of  5  weeks'  compensation  for  tem- 
porary total  disability  from  December  22,  1916,  to  January  26, 
1917.  On  March  7,  1917,  another  award  was  made  of  118 
weeks  for  temporary  total  disability  from  January  26,  1917,  to 
March  9,  1917.  This  case  then  came  before  the  Commission  on 
May  9,  1017,  at  which  time  the  award  of  March  7,  1917,  was 
rescinded  and  an  award  made  for  the  equivalent  loss  of  use  of 
the  right  hand. 

Thereafter  this  claim  came  on  for  hearing  on  August  2,  1917, 
on  August  17,  1917,  and  on  October  1,  1917,  at  New  York  city; 
and  on  October  17,  1917,  January  15,  1918,  January  28,  1918, 
and  January  30,  1918,  at  Albany,  N.  Y.,  on  which  latter  date 
the  award  as  made  for  the  equivalent  loss  of  iiae  of  the  ri^t  hand 
was  affirmed. 

Hobert  W.  Bonyuge,  counsel  to  State  Industrial  Commission. 
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TisBcber,  Whalen  &  Austin,  attorneys  for  onployer  and  self- 
insnrer. 


A.  Pa^  Smith,  attorney  for  claimant 


Bt  thb  C0MUIS8IOK. — All  tlie  evidence  enibmitted  before  the 
Commission  having  been  heard  and  duly  considered,  the  Commis- 
sion ma^  its  conclusions  of  fact,  ruling  of  law  and  award  as 
follows : 

On  December  8,  1916,  the  day  when  John  C.  Dutcher  received 
his  injuries,  he  resided  at  No.  77  Dove  street,  Albany,  N.  T.,  and 
was  employed  as  a  helper  in  the  operation  of  an  dectrically  pro- 
pelled express  truck  by  American  Express  Company,  engaged 
at  the  Union  station  in  Albany,  N.  T.,  in  the  operation,  otherwise 
than  on  tracks,  streets,  highways  or  elsewhere,  of  trucks  propelled 
by  electrici^. 

On  said  date  while  John  0.  Dutcher  was  working  for  his 
employer  at  said  Union  station,  and  while  engaged  in  the  opera- 
tion of  an  electrically  propelled  motor  truck,  a  yard  engine,  which 
had  been  standing  near  by,  backed  up,  striking  the  motor  truck, 
causing  John  C.  Dutcher  to  sustain  certain  injuries  which,  in 
addition  to  disabling  him  from  the  date  of  said  accident  to  April 
7,  1917,  resulted  in  the  amputation  of  all  four  fingers  of  his  right 
hand,  up  to  and  including  the  greater  portion  of  their  proximal 
phalanges,  leaving  a  stump  with  no  ends  of  the  fingers  or  separa- 
tions between  ends  protruding  over  the  stump.  The  thumb  of  the 
right  hand  sustained  a  fracture  of  the  terminal  phalanx  which 
will  reealt  in  some  thickening  due  to  the  growth  of  callous.  Also 
as  a  result  of  said  accident,  the  muscles  and  tendons  of  the  right 
thumb  are  somewhat  shortoied  and  have  grown  smaller,  and  there 
is  a  lack  of  full  use  of  the  thumb  and  inability  to  bring  the  thumb 
in  conjunction  with  the  palm  of  the  hand,  and  the  prehraisile  func- 
tion of  fhe  hand  is  lost.  By  reason  of  the  for^;oiug,  there  is  a 
permanent  loss  of  use  of  the  right  hand,  considered  as  the  equiva- 
lent loss  of  such  hand. 

The  average  weekly  wage  of  John  C.  Dutcher  was  the  sum  of 
fifteen  dollars. 

Due  notice  of  the  accident  was  given  to  the  employer. 
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Award  of  compenBation  is  hereby  made  against  American 
Express  Company,  employer  and  eelf-insurer,  to  .Tohu  C.  Dutcher, 
injured  employee,  at  the  rate  of  ten  dollars  weekly  for  a  period 
of  244  weeks  for  the  equivalent  Iobs  of  the  right  hand. 


In  the  Ibfatter  of  the  Claim  of  Maboaket  Dai,t,  for  Oompcnaa- 
tion  under  the  Workmen's  Compensation  Law,  against  J.  &  J. 
G.  Wali^ch,  Employers;  Zdbich  Gbnkeai,  Accident  aht> 
Liabilitt  Ihsdbakcs  Company,  Ltd.,  Insurance  Carrier 

Case  No.  47450 

(Decided  February  i,  lOIS) 

bjailes  iniUlncd  I17  HaTgaret  Daly  vhlle  employed  ai  an  Inner  by  J.  & 
J.  6.  Wallach  in  the  dty  of  Hew  Torlc 

On  Auguit  21,  I91T,  Margaret  Daly,  irtiile  employed  aa  an  ironer  hj 
J.  &  J.  Q.  Wallach,  engaged  in  the  operation  of  a  power  laundry  in  the 
city  of  Nw  York,  feinted  and  fell  and  her  right  hand  came  in  contact  with 
an  iron  heater,  reaulting  in  bums  of  the  flngers  of  that  hand,  disabling 
her  for  work  from  that  date  to  December  29,  1817.  Her  average  wedcly 
wage  waa  the  sum  of  aeven  di^ari  and  aixty'Seven  cents.  An  award 
waa  made. 

This  claim  came  on  for  hearing  on  Novanber  30,  1917,  at 
which  time  an  award  of  eomp^isation  was  made  for  fourteen  and 
two-thirds  weeks  covering  the  period  from  August  21,  1917,  to 
December  1,  1917.  A  notice  of  appeal  was  served  from  said 
award.  Thereafter  this  claim  came  on  for  hearing  on  January  21, 
1918,  and  February  4,  1918,  on  which  latter  date  the  award 
made  on  November  30,  1917,  was  affirmed  and  an  award  made 
for  the  period  from  December  1,  1917,  to  December  29,  1917. 

Robert  W.  Bonynge,  counsel  to  State  Industrial  Commission. 

Alfred  W.  Andrews,  attorney  for  employer  and  insurance 
carrier. 

Claimant,  in  person. 
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By  thb  Commimion. —  All  the  evidence  aubmitted  before  the 
ConunissioB  having  been  heard  and  duJj  considered,  the  Conunia- 
sion  makes  its  conclusions  of  fact,  ruling  of  law,  award  and 
decision  as  follows: 

On  August  21,  1017,  the  day  when  Margaret  Daly  received  her 
injuries,  she  resided  at  No.  249  East  Seventy-seventfi  street,  New 
York  city,  and  was  employed  by  J.  &  J.  G.  Wallaeh  of  No.  330 
East  Fifty-ninth  street,  New  York  city,  engaged  in  the  operation 
of  a  power  laundry  with  a  plant  or  place  of  business  located  at 
Nos.  330-332  East  Fifty-ninth  street  Margaret  Daly  was 
employed  as  an  ironer  in  the  family  clothes  department. 

On  said  date  Margaret  Daly  was  working  for  her  employers  at 
her  employers'  plant,  and  while  engaged  in  the  r^ular  course  of 
her  employment  she  fainted  and  fell  and  her  right  hand  came  in 
contact  with  an  iron.heater  and  she  sustained  bums  of  four  of  the 
fingers  of  said  hand,  which  injuriee  disabled  her  from  the  date 
of  said  accident  to  December  20,  1817. 

The  average  weekly  wage  of  Margaret  Daly  was  the  sum  of 
seven  dollars  and  sixty-sevwi  cents. 

It  does  not  appear  whether  written  notice  of  injury  was  given 
to  the  employer  within  ten  days  after  disability,  but  the  employ- 
ers were  aware  of  the  accident  at  the  time  of  the  happening  and 
provided  medical  attention  immediately.  Therefore,  neither  the 
employer  nor  insurance  carrier  was  prejudiced  by  such  failure, 
if  any. 

Award  of  compensation  is  hereby  made  against  J.  &  J.  Q.  Wal- 
laeh, employers,  and  Zurich  General  Accident  and  Liability  Insur- 
ance Company,  Ltd.,  insurance  carrier,  to  Margaret  Daly,  injured 
employee,  at  the  rate  of  five  dollars  and  eleven  cents  per  week,  for 
fourteen  and  two-thirdd  weeks,  covering  the  period  from  August 
21,  1917,  to  December  1,  1917;  and  a  further  award  of  four 
weeks'  compensation  covering  the  period  from  December  1,  1917, 
to  December  29,  1917. 

The  failure,  if  any,  of  Margaret  Daly  to  give  written  notice  of 
injury  to  her  employers  within  ten  days  after  disability  is  hereby 
excused  on  the  ground  that  neither  the  employers  nor  insurance 
carrier  was  prejudiced  by  such  failure,  if  any. 
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In  tlie  Matter  of  the  Claim  of  Fbaitk  Twoitko,  for  Compen- 
sation under  the  Workmen'a  Compensation  Law,  against  Komb 
Bbasb  amb  Cofpkb  Compaby,  Employer;  Ambbioas  Mctdai. 
Liability  InfiuBABCE  CoiiPAMY,  Insurance  Carrier 

Claim  No.  86303 

(DMided  FebroM?  6,  1&I8) 

Applkatioii  \j  tlw  AmeTican  Untnal  LUblUtj  Innnmca  Camptny  foi  ■ 

rshcatiiiK. 

On  Jvaimrj  11,  IBIB,  an  applicaiUoii  was  made  for  hi  ordR  granting 
a  rdieariiig  of  tba  cam  and  for  Qie  racating  of  tho  awaj^  t)i«reiii. 
On  December  22,  1017,  at  STracuM,  N.  Y.,  a  BimiUr  application  hid 
been  made  which  wa»  denied.  On  the  second  application  ths  questioii 
was  raised  that  tbe  olainumt  having  died  the  record  on  an  appeal  to 
the  Appellate  Division  should  no  longer  indicate  the  claimant  to  be 
alive.  The  death  of  claimant  makes  *ome  difTerence  aa  to  the  amount  of 
the  award.  Upon  the  questions  raised  recommended  th*t  the  i^tplication 
be  deoied  on  the  ground  that  it  is  cloarly  IriToloua. 

Lykoh,  Commiasioner. — At  a  hearing  held  January  11,  1918, 
the  papers  in  this  case  were  referred  to  me  for  renev  and  recom- 
mendaticm.  At  said  hearing  an  application  was  made  for  an 
order  granting  a  rehearing  and  vacating  the  award  herein.  The 
insurance  carrier  making  this  application  made  a  similar  appli- 
cation before  me  on  December  22,  1917,  at  Syracuse,  which  appli- 
cation was  denied.  The  attorney  for  the  insurance  carrier  dis- 
tinguishes this  second  application  from  the  application  heard  at 
Syracuse  on  the  ground  that  the  claimant  herein  is  now  dead  and 
that  the  insurance  carrier  is  unwilling  to  have  the  case  passed 
upon  in  the  Appellate  Division  with  tiie  record  indicating  the 
claimant  to  be  alive.  The  attorney  also  states  that  unless  the 
record  on  appeal  shows  that  the  claimant  is  now  dead,  tiie 
appellant  would  be  unable  to  raise  the  point  that  the  award 
would  lapse  upon  the  claimant's  death. 

The  award  in  question  covered  the  period  from  August  4,  1914, 
to  August  21,  1917,  or  a  period  of  over  three  years.    The  daim- 
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ant  died  on  December  15,  1917.  He  had  a  right,  during  his 
lifetime,  to  receive  the  full  amount  of  the  award  since  it  became 
due  and  payable  prior  to  his  death.  The  only  limitation'  upon 
the  absolute  vesting  in  the  claimant  of  the  award  is  found  in 
section  22  of  the  Compensation  Law  giving  the  CommiBsion  power 
to  review  an  award  and  on  such  review  to  make  an  order  ending, 
diminishing  or  increasing  the  compensation  previously  awarded. 
Death  could  neither  terminate  said  award  nor  convert  the  vested 
interest  of  the  claimant  into  a  contingent  interest.  The  award 
of  the  Commission  became  final  and  conclusive  during  the  life- 
time of  the  claimant  Unless  reversed  or  modified  on  appeal,  the 
award  was  as  final  and  conclusive  as  a  judgment  obtained  in  the 
Supreme  Court, 

If  the  contention  of  the  insurance  carrier  is  correct  that  an 
award  of  compensation  made  to  an  injured  employee  and  cover- 
ing a  specified  period  of  disability  lapses  upon  the  death  of  the 
injured  employee,  occurring  at  a  date  subsequent  to  the  date  of 
the  award  and  to  the  date  of  the  disability  covered  by  said  award, 
and  after  the  award  had  become  vested,  then  it  would  only  be 
necessary  in  order  for  the  insurance  carrier  to  avoid  the  pay- 
ment of  compensation,  in  many  cases,  to  withhold  the  payment 
of  an  award  under  the  protection  of  a  notice  of  appeal  and  of 
the  stay  of  proceedings  incidental  to  such  notice  of  appeal,  until 
the  claimant  died ;  and  in  case  it  appear  that  the  claimant  would 
not  die  before  the  hearing  and  determination  by  the  Appellate 
Division,  dilatory  motions  could  be  made  until  the  claimant  died. 

It  is  peculiarly  interesting  to  observe  that  the  insurance  carrier 
intends  to  raise  upon  appeal  herein  such  a  question  of  law  in  view 
of  the  findings  and  decision  of  this  Commission,  in  granting  an 
award,  holding  that  the  insurance  carrier  was  estopped  in  this 
case  to  plead  the  Statute  of  Limitations,  since  by  its  conduct  it 
had  directly  induced  the  plaintiff  to  delay  in  filing  his  claim  for 
compensation  until  after  the  expiration  of  the  statutory  period. 

I  recommend  that  the  application  of  the  insurance  carrier  be 
denied  on  the  ground  that  such  application  is  clearly  frivolous. 
The  insurance  carrier  is  afforded  ample  protection  in  payment 
of  the  award  herein  by  insisting  upon  the  production  of  proper 
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credentiala  and  obtaining  a  proper  receipt  from  either  a  duly 
authorized  executor  or  adminiatrator  of  the  estate  of  Frank 
Twonko,  deceaaed,  or  in  the  alternative  of  paying  the  amount  of 
the  award  to  this  Commiseion  for  diBbursement  by  the 
CommiBBioD. 


In  the  Matter  of  the  Claim  of  Peteina  Tubaho,  Widow,  on 
Behalf  of  Herself  and  Infant  Children,  for  Compensation 
under  the  Workmen's  Compensation  Law,  for  the  Death  of 
Fraits  a.  Tdbaho,  against  Buffalo  Qessbai.  Electbio  Com- 
PABY,  Employer;  Utiutibs  Mutual  Insubance  Compamt, 
Insurance  Carrier 

Death  Claim  No.  19015-B 

(Decided  February  8,  1918) 

Death  of  Frank  A.  Tnrano  whila  employed  aa  a  cement  flaJahei  by  the  Buffalo 
General  Electric  Company  at  Buffalo,  IT.  Y. 

On  March  3,  19IT,  Frank  A.  Turano,  while  employed  aa  a  cement 
flniaher  by  the  Buffalo  peneral  Electric  Company,  engaged  in  the  con- 
Btmction  of  a  power  station  and  in  the  operation  of  electric  power  lines, 
dynamoB  or  appliances  and  a  power  tranamiaelon  line,  and  while  at  hii 
regular  worft,  was  electrocuted.  His  average  weekly  wage  was  the  sum 
of  twenty-three  dollars  sjid  eight  cents.    An  award  was  made. 

This  claim  came  on  for  hearing  before  the  State  Industrial 
Commission  at  its  office  at  Buffalo,  N.  Y.,  on  May  25,  1917,  and 
June  18,  1917;  at  its  office,  No.  230  Fifth  avenue,  borough  of 
Manhattan,  city  of  New  York,  on  January  25,  1918,  and  Febru- 
ary 8,  1918,  on  which  latter  date  an  award  of  compensation  was 
made  in  accordance  with  the  recommendations  of  Deputy  Com- 
missioner James  McLusky.  The  attorn^  for  the  employer  and 
insurance  carrier  has  conceded  in  the  brief  filed  with  this  Com- 
miseion that  the  sole  question  to  be  decided  in  this  case  is  whether 
the  death  of  Frank  A.  Turano  was  due  to  an  accident  arising  out 
of  and  in  the  course  of  his  employment 
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Robert  W.  Bonynge,  counsel  to  State  Industrial  Commisaion. 

Jeremiah  F.  Connor,  attorney  for  employer  and  insurance 
carrier. 

Frank  A.  Micelli,  attorney  for  claimants. 

By  the  Comuissioit. —  All  the  evidence  submitted  before  the 
Commission  having  been  heard  and  duly  considered,  the  Com- 
mission makes  its  conclusions  of  fact,  ruling  of  law,  and  award 
as  follows: 

On  March  3,  1917,  the  day  when  Frank  A.  Turano  received 
the  injuries  which  resulted  in  his  death,  he  resided  at  No.  165 
Seventh  street,  Buffalo,  N.  T.,  and  was  employed  by  Buffalo  Gen- 
eral Electric  Company,  engaged  in  the  construction  of  a  power 
station  and  in  the  operation  of  electric  power  lines,  dynamos  or 
appliances,  and  a  power  transmission  line.  Frank  A.  Turano 
was  employed  as  a  cement  finisher  at  the  power  station  located 
at  Buffalo,  N.  T. 

On  March  3,  1917,  Frank  A.  Turano  was  working  for  his 
employer  at  the  power-house  above  mentioned  and  while  engaged 
•  in  the  regular  course  of  his  employment  aa  a  cement  finisher  he 
was  electrocuted. 

The  average  weekly  wage  of  Frank  A.  Turano  was  the  sum  of' 
twenly-three  dollars  and  eight  cents. 

Due  notice  of  death  was  given  to  the  employer, 

Frank  A.  Turano  left  him  surviving  his  widow,  Petrina 
Turano,  aged  thirty  years;  Catherine  Turano,  daughter,  aged 
two  years;  and  Francis  Turano,  posthumous  son,  bom  July  7, 
1917,  the  claimants  herein. 

Award  of  compensation  is  hereby  made  against  Buffalo  General 
Electric  Company,  employer,  and  Utilities  Mutual  Insurance 
Company,  insurance  carrier,  to  the  widow  and  minor  children  of 
Frank  A.  Turano,  deceased  employee,  as  follows:  To  Petrina 
Turano,  widow,  aged  thirty  years,  at  .the  rate  of  six  dollars  and 
ninety-two  cents  weekly  during  widowhood,  with  two  years'  com- 
pensation in  one  sum  upon  remarriage;  to  Catherine  Turano, 
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daughter,  aged  two  years,  and  to  Francis  Turano,  poBthumous 
son,  bom  July  7,  1917,  at  the  rate  of  two  dollars  and  thirty-one 
cents  weekly  to  each  until  they  shall  respectively  arrive  at  the 
age  of  eighteen  years;  and  in  case  of  the  subsequent  death  of 
Petrina  Turano,  widow,  then  the  payments  to  the  children  shall 
be  proportionately  increased  until  each  shall  be  receiving  a  sum 
equal  to  16  per  cent  of  the  above  mentioned  average  weekly  wage; 
and  to  Petrina  Turano,  widow,  in  the  sum  of  one  hundred  dollars 
on  account  of  the  funeral  exp^ises  of  frank  A.  Turano,  deceased. 


In  the  Matter  of  the  Claim  of  Gbobob  Clabkb,  for  Compensation 
under  the  Workmen's  Comp^isation  Law,  against  Hooek  I. 
Shebman,  Iko.,  Employer;  Fidelitt  ahd  Casualty  Compant 
OF  New  Yoek,  Insurance  Carrier 

Case  No.  S1289. 

(Decided  February  15,  1&18) 

Injnriet  ituUined  by  Geoixe  CUtke  wbUe  employed  u  ■  laboret  by  Soger  I. 
Sberman,  Inc.,  at  WAterrille,  R.  T. 

On  October  Z,  1S17,  George  Qarke,  while  «tn|i1oyed  ts  a  bibanr  t^ 
Roger  1.  SbenUBji,  loc,  a  corporation  eognged  in  the  business  of  the 
cftiining  of  vegetables  at  Waterville,  Oneida  county,  K.  Y.,  sod  in  con- 
nection therenvitii  in  the  cultivaUan  of  lands  for  the  purpose  of  raising 
vegetables  to  supply  tlte  needs  of  the  canning  business,  was  bending  over 
In  the  act  of  bunching  beans  when  the  tine  of  a  pitchfork  in  tha  hands 
of  a  fellow  employee  struck  hi«  left  eye,  causing  a  permanent  loea  of  the 
use  of  such  eye.  The  claimant  was  employed  in  vsrlous  tasks  in  the 
cannery.  On  the  date  of  the  accident  be  hsd  been  sent  by  the  cannery 
superintendent  with  other  employees  to  help  pull  and  bunch  beans,  groon 
by  the  company,  bo  save  them  from  frost,  and  had  been  employed  for  only 
two  boOTB  at  the  time  of  the  accident.  His  average  weekly  wage  was  the 
sum  of  fourteen  dollars  ud  forty-two  cents.    An  award  was  made. 

This  claim  came  on  for  hearing  before  the  State  Industrial  Com- 
mission at  its  office  at  Syracuse,  N.  Y.,  on  December  18,  1917,. 
and  January  2,  1918;  at  Utica  on  January  30,  1018,  and  at 
Syracuse  on  February  15,  1918. 
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Bobert  W.  Bonynge,  connsel  to  State  Industrial  Commiasion. 

ICadal,  Jones  &.  Mowton,  attorneys  for  employer  and  insuxanee 
(yirrier, 

W.  H.  Weller,  attorney  for  claimant 

By  the  CoMHissioir. — All  the  evidence  anbmitted  before  the 
Commission  having  been  heard  and  duly  considered,  the  Commis- 
sion makes  its  conclusions  of  fact,  ruling  of  law,  and  award  as 
follows: 

On  October  2,  1917,  the  day  when  GJeorge  Clarke  received  the 
injuries  wbicb  resulted  in  the  permanent  loss  of  use  of  his  left 
eye,  he  resided  at  Waterville,  N.  Y,,  and  was  employed  by  Roger 
I.  Sherman,  Inc.,  engaged  in  the  busings  of  canning  of  vegetables 
with  a  plant  or  place  of  business  located  at  Waterville,  Oneida 
county,  N,  T.,  and  in  connection  therewith  in  the  planting  and 
cultivating  of  ten  acres  of  leased  land  for  the  purpose  of  raising 
vegetables  to  supply  the  needs  of  the  canning  business.  <Jeorge 
Clarke  was  employed  as  a  laborer  in  the  canning  factory  and  on 
October  2,  1917,  was  required  to  assist  in  the  gathering  of  beans 
on  the  land  above  mentioned. 

From  June,  1917,  to  the  date  of  said  accident,  George  Clarke 
was  employed  in  the  canning  factory ;  from  the  beginning  of  the 
season  until  the  last  of  August,  1917,  during  the  pea  season,  be 
was  in  charge  of  the  pea  tables,  and  from  the  last  of  August  until 
tbe  date  of  said  accident  he  operated  a  machine  cutting  com 
from  cobs,  and  when  the  com  was  slow  in  arriving  he  was 
employed  in  tbe  storeroom  labelling.  During  the  canning  season 
of  1916,  namely,  from  June  until  the  last  of  December,  GJeorge 
Clarke  had  been  similarly  employed  by  Roger  I.  Sherman,  Inc. 

The  ten  acres  of  leased  land  were  situated  about  100  rods  from 
the  cannery,  and  had  been  planted  with  red  kidney  beans;  tbe 
seed  had  been  carried  from  the  factory  by  the  employees  thereof, 
and  George  Clarke  had  assisted  in  carrying  some  of  said  seed. 
On  the  date  of  said  accident  George  Clarke  bad  been  sent  by 
the  superintendent  of  the  cannery,  witb  other  fellow  employees, 
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to  help  pull  and  bunch  the  beana  to  save  them  from  the  coming 
frost,  and  he  had  been  so  employed  for  a  period  of  two  hours 
prior  to  said  accident. 

On  said  date,  George  Clarke,  while  working  for  his  onplojer, 
and  while  engaged  in  the  regular  course  of  his  employment,  and 
while  performing  an  act  incidental  and  requisite  to  the  prosecu- 
tion of  and  appropriate  in  the  carrying  forward  of  and  supplying 
the  needs  of  the  canning  business,  and  while  bending  over  in  the 
act  of  bunching  beans,  the  tine  of  a  pitchfork  which  was  being 
handled  by  a  fellow  employee  struck  the  Irft  ^e  of  George  Clarke, 
injuring  the  same,  and  as  a  result  of  such  injuries  he  sustained 
the  permanent  loss  of  use  of  said  eye. 

The  employment  in  which  George  Clarke  was  engaged  at  the 
time  of  said  accident  was  not  fann  labor  within  the  meaning  of 
the  "Workmen's  Compensation  Law. 

Due  notice  of  injury  was  given  to  the  employer. 

The  average  weekly  wage  of  Geoi^  Clarke  was  the  sum  of 
fourteen  dollars  and  forty-two  cents. 

Award  of  compensation  is  hereby  made  against  Roger  I.  Sher- 
man, Inc.,  employer,  and  the  Fidelity  and  Casualty  Company  of 
New  York,  insurance  carrier,  to  George  Clarke,  injured  employee, 
at  the  rate  of  nine  dollars  and  sixty-one  cents  per  week  for  a 
period  of  128  -weeks  for  the  permanent  loss  of  use  of  the  left  (tya 


In  the  Matter  of  the  Claim  of  Antonio  Lbttiehe  for  Compensa- 
tion under  the  Workmen's  Compensation  Law,  against  Tna 
Deqkon  Contracting  Company,  Employer  and  Self-influier 

Case  No.  21477 

(Decided  February  IG,  1018) 

InJnriM  inatained  by  Antonio  Letti«Te  while  employed  ai  a  foiemaii  by  tkc 
Detnon  Contracting  Company  at  New  York  City. 

On  June  30,  IDIS,  Antonio  Lottiere  was  einplojed  aa  a  foreman  by  the 
Degnon  Contracbing  Company  of  Kew  York  city,  a  eorporstion  engaged 
in  subway  oonatructloa  in  that  city,  when  n  wheeled  push-car  atrudc  bim 
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on  the  lide,  knocked  him  down  and  tmsted  him  hall  way  around,  inflict- 
ing injuries  whddi  disabled  him  from  the  date  of  the  accident  imtil 
February  16,  1918,  on  which  last  date  he  waa  atill  disabled.  By  reaaon 
ol  a  written  a^eement  to  pay  compensation  made  between  the  employer 
and  the  claimant  the  employer  ia  estopped  from  raiaing  any  question  aa 
to  a  failure  to  give  written  notice  of  injury.  The  average  weekly  wage 
of  Antonio  Lettiere  was  the  sum  of  twenty  dollara  and  nineteen  cents. 
An  award  was  made. 

An  agreement  to  pay  compensation  was  entered  into  between 
the  employer  and  claimant  boTein  on  July  20,  1916,  lor  the  pay- 
ment of  compensation  on  accoimt  of  injuriee  received  on  June  30, 
1916.  On  January  12,  1917,  said  agre^nent  waa  duly  approved 
and  notice  of  award  or  approval  of  said  agre^nmt  was  mailed 
to  each  party.  Thereafter  this  claim  came  on  for  hearing  on 
March  13,  191?,  and  March  30,  1917,  on  which  latter  date  an 
award  of  compensation  was  duly  made. 

Thereafter,  this  case  came  on  for  hearing  on  May  4,  1917; 
May  11,  1917;  May  12,  1917;  May  19,  1917;  June  22,  1917; 
Jmie  29,  1917;  July  20,  1917;  August  10,  1917;  November  2, 
1917;  November  16,  1917;  November  30,  1917;  December  28, 
1917;  January  25,  1918;  February  6,  1918,  and  February  15, 
1918;  on  which  latter  date  an  award  of  compensation  waa  made, 
from  which  this  appeal  has  been  taken. 

Kobert  W.  Bonynge,  counsel  to  State  InduBtrial  Oommission. 

Frederick  J.  Flynn,  attorn^  for  employer  and  self-insurer, 

James  W.  Bailey  and  Israel  V.  Werbin,  attorneys  for  claimant. 

By  the  Commissiott. — All  the  evidence  submitted  before  the 
Commiseion  having  been  heard  and  duly  considered,  the  Commis- 
sion makes  its  conclusions  of  fact,  ruling  of  law,  award  and  deci- 
sion as  follows: 

On  June  30,  1916,  the  day  when  Antonio  Lettiere  received  his 
injuries,  he  resided  at  No.  206  Fourth  avenue,  Brooklyn,  N.  T., 
and  was  employed  by  the  Degnon  Contracting  Company,  of 
No.  SO  East  Forty-second  street,  New  York  city,  engaged  in  sub- 
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way  construction  at  Sixtieth  street  and  Park  avenue,  New  York 
city.    Antonio  Lettiere  was  employed  ae  a  foreman. 

On  said  date  Antonio  Lettiere  was  working  for  his  employer 
at  Sixtieth  street  and  Part  avenue,  New  York  city,  and  while 
engaged  in  the  regular  course  of  his  employment  a  wheeled  push- 
ear  knocked  him  down,  striking  him  on  the  side  and  twisted  him 
half  way  around,  and  he  sustained  injuries  consisting  of  con- 
tusion of  the  pelvis  and  hip-joint,  hematoma  of  buttock  and 
sprain  of  1^  —  all  on  left  side  —  and  a  sprain  of  the  sacral 
spine,  which  injuries  disabled  him  from  the  date  of  said  accident 
to  February  15,  1918,  and  on  that  date  he  was  still  disabled. 

The  average  weekly  wage  of  Antonio  Lettiere  was  the  sum  of 
twenty  dollars  and  nineteen  cents. 

It  does  not  appear  whether  written  notice  of  injury  was  given 
to  the  employer  within  ten  days  after  disability,  but  the  employer 
was  aware  of  the  accident  and  provided  medical  attention  shortly 
thereafter  and,  therefore,  the  employer  was  not  prejudiced  by 
such  failure,  if  any.  By  reason  of  the  written  agre^nent  to  pay 
compensation  entered  into  on  July  20, 1916,  between  the  employer 
and  claimant,  the  employer  is  estopped  from  raising  any  question 
in  respect  to  the  failure  to  give  written  notice  of  injury,  if  any. 

Award  of  compensation  is  hereby  made  against  the  D^non 
Contracting  Company,  employer  and  self-insurer,  to  Antonio 
Lettiere,  injured  employee,  at  the  rate  of  $13.46  per  week  for 
a  period  of  thirteen  weeks  from  November  17,  1917,  to  February 
15,  1918,  amounting  to  $174.98,  and  this  claim  is  hereby  con- 
tinued for  further  hearing. 

The  failure,  if  any,  to  give  written  notice  of  injury  to  the 
employer  within  ten  days  after  disability  is  hereby  excused  on  the 
ground  that  the  employer  and  self-insurer  was  not  prejudiced  by 
such  failure,  if  any.  The  employer  and  self-insurer  is  estopped 
from  raising  any  question  in  respect  to  the  failure  to  give  written 
notice  of  injury  within  ten  days  after  disability  by  reason  of  the 
writtm  agreement  to  pay  compensation  entered  into  between  the 
employer  and  claimant  on  July  20,  1916. 
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In  the  Matter  of  the  Claim  of  Habold  Baztbb,  for  Compensation 
under  the  Workmen's  Compeneation  Law,  against  Wallbb 
LiQHTEKAOB  CoMPANT,  Employer;  United  States  Casualty 
CoMPABT,  Ineurancd  Carrier 

File  No.  40899 

(Decided  Febnury  2G,  1918) 

Injailet  nataiiied  by  Haiold  Baxter  while  employed  a*  a  Itatge  captain  by 
tke  Wallet  Lishtetase  Company  at  Hew  Toik  City. 

On  February  6,  IBIO,  Harold  Baxter  waa  employed  as  a  barge  captain 
l^  tlw  Waller  Lighterage  Company  of  New  York  city,  a  corporation 
engaged  in  the  buiinega  of  harbor  tranaportation,  when  a  cleat  broke, 
eatohiiig  hi*  leg  in  a  line  between  the  rail  of  the  barge  and  the  cleat, 
reaulting  in  injnriea  which  diaabled  him  frun  the  date  ol  the  accident  to 
October  2,  1B17,  and  <m  that  date  he  waa  atill  disabled.  This  caM  has 
been  conaidered  by  the  Commisaion  eereral  tim^a.  Receipta  for  compen- 
aation,  under  a  form  of  agreemcDt  between  the  claimant  and  the  employer 
but  nerer  signed  by  the  Hnployer,  indicate  that  the  compensation  waa 
paid  to  the  claimant  pursuant  to  said  "  report  of  agreement."  On  July 
24,  191C,  an  award  was  made  by  the  CommisBiou  to  this  claimant  for  a 
period  of  twaity-four  wedca.  From  this  award  neither  the  employer  nor 
inaurance  carrier  appealed.  Payments  of  further  awards  were  anbaa- 
qu^tly  made  to  the  claimant  up  to  August  27,  1917.  On  October  1, 
1917,  a  further  award  was  made  and  on  appeal  the  award  made  on  that 
date  was  rescinded  and  a  new  sward  was  made.  It  la  from  thia  last 
award  tliat  thia  appeal  is  taken.  The  average  weekly  wage  of  Harold 
Baxter  \na  the  anm  of  twenty-three  dollars  and  forty-three  cents.  An 
award  waa  made. 

Harold  Baxter,  the  claimant  herein,  mstained  his  injuriea  on 
Febmaiy  8,  1916.  On  March  20,  1916,  a  representative  of  the 
insurance  carrier  prepared  in  hie  own  handwriting  a  form  of 
report  of  agreement  for  the  payment  of  such  compensation  as 
might  be  determined  from  the  nature,  extent,  duration  and  result 
of  the  injuries  sustained  on  February  8,  1916,  and  which  com- 
pensation was  to  be  paid  in  strict  accordance  with  the  Compensa- 
tion Law.  Said  agreement  waa  signed  by  the  claimant  and  waa 
also  signed  by  the  representative  of  the  insurance  carrier  as  a 
witness.     The  agreement  was  never  signed  by  the  employer  hut 
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the  BignatTire  of  the  representative  of  the  inmirance  carrier  spears 
opposite  the  blank  line  left  for  the  signature  of  the  employer. 
The  form  of  agreement  was  thus  signed  in  duplicate  and  both 
duplicates  were  given  to  the  claimant  who  took  them  to  his 
employer.  Said  duplicate  originals  were  received  by  the  Com- 
mission on  January  9,  1918,  never  having  been  filed  with  the  Com- 
mission prior  to  that  date,  and  never  having  been  approved  by 
the  Comniisaion.  However,  pursuant  to  said  "report  of  agree- 
ment," the  insurance  carrier  proceeded  to  pay  compensation  to  the 
claimant  herein  at  the  agreed  rate  of  fifteen  dollars  per  week. 
The  receipts  for  compensation  forwarded  to  this  Commission  by 
the  insurance  carrier  by  letter  dated  Harch  24,  1916,  indicate 
that  the  compensation  was  paid  to  the  claimant  pursuant  to  said 
report  of  agreement  dated  March  20,  1916. 

On  July  24,  1916,  an  award  of  compensation  was  duly  made 
by  the  State  Industrial  Commission  to  Harold  Baxter,  injured 
employee,  for  a  period  of  twenty-four  weeks,  andon  July26, 1916, 
a  copy  of  notice  of  said  award  was  duly  served  on  the  employer 
and  insurance  carrier  pursuant  to  sections  20  and  23  of  the  Com- 
pensation Law,  and  no  appeal  has  ever  been  taken  therefrom  by 
either  the  employer  or  insurance  carrier. 

On  October  2,  1916,  a  further  award  of  compensation  for  a 
period  of  four  weeks  was  made,  and  on  October  9,  1916,  notice  of 
said  award  was  duly  served  on  the  employer  and  insurance  carrier 
pursuant  to  sections  20  and  23  of  the  Compensation  Law,  and 
no  appeal  has  ever  been  taken  therefrom  by  either  the  employer 
or  insurance  carrier.  Payments  of  compensation  were  continued 
to  the  claimant  herein  up  to  August  27,  1917. 

On  October  1,  1917,  a  further  award  of  compensation  was 
made  Harold  Baxter,  injured  employee,  and  from  said  award  an 
appeal  was  taken.  On  February  25,  1918,  the  award  made  on 
October  1,  1917,  was  rescinded  and  a  new  award  was  made. 

In  the  consideration  of  this  claim,  hearings  were  held  before 
this  Commission  on  July  24,  1916,  October  2,  1916,  October  1, 
1917,  November  16,  1917,  November  19,  1917,  November  26, 
1917,  December  14,  1917,  and  February  25,  1918. 
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Robert  W.  Bonynge,  connsel  to  State  Industrial  Commiasion. 

William  H.  HotchkiBa,  attorney  for  United  States  Casualty 
Company. 

Claimant,  in  person. 

By  the  CoMMisaioir. — All  the  evidence  submitted  before  the 
Commission  having  been  heard  and  duly  considered,  the  Commia- 
non  makes  its  conclusions  of  fact,  ruling  of  law,  award  and  deci- 
Bion  as  follows; 

On  Febniaiy  8,  1916,  the  day  on  which  Harold  Baxter  received 
his  injuries,  he  resided  at  No,  11  Clifford  place,  Brooklyn,  N.  Y., 
and  was  employed  by  Waller  Lighterage  Company  of  No.  39 
Broadway,  New  York  city,  engaged  in  the  business  of  harbor 
transportation.  Harold  Baxter  was  employed  as  a  captain  of  the 
barge  Brown. 

On  said  date  Harold  Baxter  was  working  for  bis  employer  and 
while  engaged  in  the  r^;ular  course  of  his  employment  as  captain 
iif  the  barge  Brown,  he  sustained  a  compound  fracture  of  his  right 
l^^  by  reason  of  the  breaking  of  a  cleat,  by  which  hia  leg  was  caught 
in  a  line  between  the  rail  of  the  barge  and  the  cleat,  and  which 
injuries  disabled  him  from  the  date  of  said  accident  to  October  2, 
1917,  and  on  that  date  he  was  still  disabled. 

The  average  weekly  wage  of  Harold  Baxter  was  the  sum  of 
twenty-three  dollars  and  forty-three  cents. 

It  does  not  appear  whether  written  notice  of  injury  was  given 
to  the  employer  within  ten  days  after  disability,  but  the  anployer 
was  aware  of  the  accident  at  the  time  of  the  happening  thereof 
and  provided  medical  attention  immediately.  Therefore,  neither 
the  employer  nor  insurance  carrier  was  prejudiced  by  snch  failure, 
if  any. 

Award  of  compensation  is  hereby  made  against  Waller  Light- 
erage Company,  employer,  and  United  States  Casualty  Company, 
insurance  carrier,  to  Harold  Baxter,  injured  employee,  at  the  rate 
of  $15  per  week  from  August  22,  1916,  to  October  2,  1917,  being 
for  a  period  of  fifty-eight  weeks,  amounting  to  $870,  and  this 
claim  is  hereby  continued  for  farther  hearing.    The  employer  and 
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insurance  carrier  are  to  be  credited  with  any  and  all  payments 
made  on  aecoont  of  said  award,  or  during  the  period  covered  by 
said  award. 

The  failure,  if  any,  of  Harold  Baxter  to  give  written  notice  of 
injury  to  his  employer  within  ten  days  after  disability  is  hereby 
excused  on  the  ground  that  neither  the  employer  nor  insurance 
carrier  was  prejudiced  by  such  failure,  if  any. 

The  opinions  of  Commissioner  Edward  P.  Lyon  in  the  case 
of  Lanigan  v.  Standard  Shipbuilding  Corporation,  14  St  Dept. 
Rept.  628,  and  in  the  case  of  McCracten  v.  Eastern  Gravel  Cor- 
poration, Id.  669,  are  adopted  as  the  opinions  of  this  Commission ; 
and  a  copy  of  the  insurance  policy  covering  the  employer  under 
the  Compensation  Law,  together  with  a  copy  of  the  "report  of 
agreement,"  are  to  he  made  part  of  the  record  on  appeal 


In  the  Matter  of  the  Claim  of  Maet  Eichhobn,  Widow,  for  Com- 
pensation under  the  Workmen's  Compensation  Law  for  the 
Death  of  Eddy  Eichhobn,  against  Feank  Kbaffmeteb, 
Employer ;  Globe  Indemnity  Company,  Insurance  Carrier 

In  the  Matter  of  the  Claim  of  Albebt  Deinlein,  for  Compensa- 
tion under  the  Workmen's  Compensation  Law,  against  Fbank 
Kbaffmeteb,  Employer;  Globe  Indemnity  Company,  Idsup- 
ance  Carriw 

Death  File  No.  662 

(Decided  February  SB,  1918) 

InjoriM  Miitalned  Ity  Bdd7  BIcUiotb  and  1>y  Albert  Deinlein,  mnltlnK  In  tke 
death  of  Eicbhom  and  tlie  blinding  of  Delnleln,  while  both  were  employed 
by  Prank  Eraffmeyer  In  ahellackini  the  Inaide  of  certain  beer  vata. 

On  December  3,  1915,  Eddy  Elchhom  and  Albert  Deinlein,  whila 
employed  by  Frank  ErafTmeyer,  who  had  a  contract  to  shellac  the  inaide 
of  certain  beer  vata  for  the  Lion  Brewery,  were  at  work  with  Kraffmeyer 
on  the  inside  of  the  vata  and  had  been  at  the  work  for  eeveral  days,  and 
at  the  close  of  that  day,  December  third,  wh«i  they  had  ccnnpleted  their 
day's  work,  t)oth  workmen  aa  well  aa  Kraffmeyer  seemed  to  be  in  perfect 
health  when  they  left  the  brewery,  but  Eichhom  died  during  the  nij^t 
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wid  Deinlein  became  totally  blind  tbe  next  da;.  Tbe  vata  upon  which 
the;  had  been  at  worit  contained  a  manhole  at  the  bottom,  of  Buffloient 
aiie  to  allow  a  person  to  Niter,  and  a  amnll  hole  at  the  top.  The  method 
of  doing  the  work  waB  to  scrape  the  vat*,  dry  them  and  then  sand-paper 
them,  and  afterward  ahellac  them.  The  shellac  was  softened  with  wood 
alcohol,  which  is  admitted  to  be  a  deadly  poiaon.  A  hose  wss  put  into 
the  vat  through  the  bottom  manhole  and  aJr  pumped  in.  The  accident 
was  tbe  result  of  wood  alcohol  poisoning.  The  tMiIy  qneation  before  tlM 
Commission  is  whether  either  the  death  or  the  blindness  can  be  traced 
to  an  industrial  accident.  It  is  claimed  by  the  inaurance  carrier  that 
the  death  and  blindness  in  the  present  cases  are  traceable  more  nearly 
to  an  occupational  disease  than  to  an  accident.  Held,  that  the  death  in 
the  one  case  and  the  blindness  In  the  other  were  caused  by  the  fact  that 
the  fumes  were  formed  where  the  ordinary  atmosphere  could  not  carry 
them  off  and  in  such  cases  the  results  must  be  held  to  be  traceable  to  an 
accident.    Award  made  in  each  case. 

Claim  is  made  in  the  Eichhom  case  by  the  wife  of  Eddy  Eich- 
hom  for  compensation  growing  out  of  his  death  on  December  4, 
191S,  as  the  result,  it  is  claimed,  of  an  industrial  accident  on 
December  3,  1915,  and  in  the  second  case  claim  is  made  1:^  Albert 
Deinlein  for  compeneation  growing  out  of  an  accideait  on  the 
Bame  day,  as  the  result,  it  is  claimed,  of  wood  alcohol  poisoning. 
The  two  workmen  were  in  the  employ  of  KrafFmeyer,  who  had 
takea  the  job  to  shellac  certain  beer  vats  for  Lion  Brewery  upon 
the  inside.  These  vats  were  large,  contained  a  manhole  at  the 
bottom,  of  sufficient  size  to  allow  a  person  to  enter,  with  a  small 
hole  at  the  top.  The  method  of  doing  the  work  was  to  thoroughly 
scrape  the  vats,  dry  them  and  then  sand  paper  them,  and  after- 
wards shellac  them.  The  shellac  was  softened  with  wood  alcohol, 
which  is  admitted  to  be  a  deadly  poison.  In  order  to  carry  off  the 
fumes,  a  hose  was  put  into  the  vat  through  the  opening  in  the 
bottom  and  atr  pumped  in.  Eraffmeyer  and  his  workmen  had 
been  working  on  this  job  for  some  days.  They  worked  all  of 
December  third  shellacking  the  inside  of  these  vats  without  any 
apparent  discomfort.  They  bad  completed  their  day's  work  and 
both  of  the  workmen,  as  well  as  Kraffmeyer,  seemed  to  be  in  per- 
fect health  when  they  left  the  brewery,  but  Eichhom  died  during 
the  night  and  Deinlein  became  totally  blind  the  next  day. 

No  question  is  raised  but  that  the  death  in  the  one  case  and 
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blindness  in  the  other  were  caused  h;  the  fumes  of  wood  alccAol, 
It  is,  however,  very  seriously  questioned  whether  either  the  death 
or  the  blindness  can  be  traced  to  an  industrial  accid^t.  This  h 
the  only  question  before  as. 

Daniel  J.  Ennls,  for  claimant 

P.  A.  W.  Ireland,  for  insurance  carrier. 

Lton,  Commissions. —  I  have  been  informed  that  the  Com- 
mission haa  already  passed  upon  several  cases  of  poisoning  by 
wood  alcohol.  I  have  had  the  folders  in  all  of  these  cases  sent 
to  my  desk  and  I  have  carefully  examined  than  alL  So  far  as 
I  can  see  these  are  the  first  cases  which  have  come  before  the 
Commission  of  poisoning  from  the  fumes  of  wood  alcoboL  The 
other  cases,  I  think,  without  exception,  were  cases  of  actual  con- 
tact of  the  person  with  the  wood  alcohol  after  an  abrasion  of  the 
skin.  It  is  claimed  l^  the  insurance  carrier  that  the  death  and 
blindness  in  these  cases  are  traceable  more  nearly  to  an  occupa- 
tional disease  than  to  an  accident,  and  it  has  troubled  me  not  a 
little  to  determine  whether  an  accident  took  place  on  Decem- 
ber third. 

The  decision  of  these  cases  must,  I  think,  run  along  lines  pai^ 
allel  with  those  which  frequently  come  before  the  Commission  of 
death  from  heat  prostration.  I  think  it  is  held  in  most  jurisdic- 
tions that  if  prostration  from  heat  comes  without  any  incident  to 
accelerate  the  ordinary  heat  of  the  day,  it  cannot  be  held  to  be  an 
industrial  accident,  but  where  anything  is  done  to  accentuate  the 
heat  of  the  day,  as  for  instance,  while  working  in  the  sunlight  on 
burnished  metal  which  attracts  the  heat,  the  unusual  cir- 
cumstance is  held  to  be  in  the  nature  of  an  accident.  O'Dell 
V.  Adirondack  Electric  Power  Company  (not  yet  puhlisbed).  It 
18  to  be  remembered  that  Mr.  Kraf&n^er  testified  in  these  cases 
that  be  had  been  engaged  in  this  sort  of  work  for  years  and  he 
never  received  any  unfavorable  effects  from  the  use  of  wood 
alcohol,  but  it  must  also  be  remembered  in  tbese  cases,  the  work- 
men were  working  in  a  small  inclosure  from  which  the  atmosphere 
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was  almost  entirely  excluded  except  such  as  was  pumped  in 
through  the  aid  of  a  hose. 

I  think  it  must  be  found  that  the  death  in  one  case  and  the 
blindness  in  the  other  were  caused  by  the  fact  that  these  deadly 
fumea  were  formed  where  the  ordinary  play  of  the  atmosphere 
could  not  carry  them  off,  and,  therefore,  aa  in  the  cases  of  heat 
prostration  already  spoken  of,  the  death  and  blindness  must  be 
said  to  be  traceable  to  an  accident.  I  have  not  reached  this  con- 
clusion without  considerable  hesitation.  It  seemed  to  me  for  a 
considerable  time  that  the  cause  of  the  death  and  blindness  in 
these  cases  was  due  to  the  fact  that  the  workmen  consented  to 
enter  an  unhealthy  place  for  the  purpose  of  doing  their  work  and 
that  that  could  scarcely  be  said  to  be  an  accident  I  think,  how- 
ever, that  such  a  holding  would  place  upon  workmen  the  burden 
of  the  obvious  risk  of  the  employment  which  the  Compensation 
Law  was  designed  to  throw  off.  I  am,  therefore,  of  the  opinion 
&at  an  award  should  be  made  in  each  case  and  I  bo  advise. 

On  the  26th  day  of  February,  1918,  the  Commission  acted  on 
the  foregoing  matter  in  accordance  with  the  foregoing  opinion. 


In  the  Matter  of  the  Claim  of  Sam  Mezeeitskt,  for  Compensation 
under  the  Workmen's  Compensation  Law,  against  Mezebitskt 
&  Miller,  Employer;  Zurich  Gsnekal  Accident  ahd  Lia- 
BiuTY  IfistiBAacB  Company,  Insurance  Carrier 

Case  No.  37117 

(Deeided   February  2«,   1918) 

Claim  Bui4«  ty  a  pbysidaii  and  a  hospital  for  medloal  Mrrlces  and  hospital 
attendance  growing  out  of  an  operation  petformed  npon  Sam  Heseritaky 
and  necewitated  by  an  accident  for  which  compensation  has  already  been 

The  original  claimant  is  a  brother  of  one  of  the  employers  and  having 
been  injured  consulted  Dr.  Max  Bresleu,  bis  family  phystcian,  who 
advised  an  operation  for  a  double  hernia  and  that  the  operation  be  per- 
formed by  Dr.  Isaacs,  the  physician  now   seeking  ocKnpensatlon.    Dr. 
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Itaaes  re(uae<t  to  op«rRt«  except  with  the  consent  of  the  empli^iag  Arm. 
Be  saw  the  employ^ra  and  ao  stated,  and  Boma  member  ot  the  firm  author- 
ized the  operation.  Subsequently  Dr.  Bresleu  received  from  the  finn  a 
request  to  render  necessary  medical  or  surgical  treatment  to  the  injured 
man.  TUs  letter  was  typewritten,  even  to  the  signature.  It  waa  upon 
the  letterhead  of  tbe  firm  and  the  typist  who  wrote  it  swore  that  abe 
did  so  at  the  direction  of  one  of  tbe  firm.  Hie  Zurich  Insurance  Com- 
pany about  this  anme  time  wrote  the  employers  offering  to  pay  for  an 
operation  by  Dr.  F.  B.  Doyte  of  Brooklyn,  and  stating  that  if  the 
injured  party  went  to  any  other  physician  or  to  any  hospital  except 
that  designated  by  Dr.  Doyte  there  would  be  do  liability  upon  the  com- 
pany. As  a  matter  of  fact  the  operation  was  performed  by  Dr.  Isaac* 
hut  in  consultation  with  Dr.  Bresleu.  Eeld,  that  there  is  notklng 
in  the  insurance  contract  which  deprives  the  employer  and  tbe  employee 
from  reaching  an  agreement  as'to  who  shall  perform  the  operation  even 
against  the  objections  of  the  insurance  carrier;  that  the  physician  is 
entitled  to  recover  his  bill  as  part  of  the  employee's  compensation  under 
the  decision  of  the  Ooldflam  case,  and  that  awards  should  be  made  in 
this  case  for  the  bill  of  Dr.  Isaacs  and  the  Beth  Israel  Hospital  for  the 
sums  of  ^01  and  f20e.20  respectively,  and  that  the  doctor  and  the  hos- 
pital should  be  given  their  liens  upon  the  awards  for  the  amount  of 
their  bills. 

This  ie  an  application  made  by  a  physician  for  an  award 
recovering  for  medical  services  and  hospital  attendance,  growing 
out  of  an  operation  consequent  upon  an  accident  for  which  com- 
pensation has  already  been  awarded.  The  Commission  has  already 
passed  upon  the  reasonableness  of  the  following  bills  for  medical 
services  and  hospital  attendance:  Dr.  I.  E.  Shapiro,  $26;  Mr.  K 
Drinshtein,  $13;  Dr.  Bresleu,  $5;  Dr.  Balustein,  $1;  Mr.  M. 
Goodaide,  $12 ;  Dr.  Henry  E.  Isaacs,  $201 ;  Beth  Israel  Hospital, 
$206.20. 

The  application  now  is  for  an  award  covering  the  bill  of  Dr. 
Isaacs  and  the  Beth  Israel  Hospital  for  $201  and  $206.20 
respectively. 

The  award  is  resisted  on  two  grounds:  First,  on  tbe  ground 
that  there  is  no  proper  proof  that  medical  attention  was  requested 
hy  the  injured  employee,  and,  second,  because  it  is  claimed  that 
the  insurance  carrier  offered  medical  treatmoit 

William  Rabinowitz,  for  claimant. 

E.  W.  Helm  and  Edward  F.  Lindsay,  for  inautance  carrier. 
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Ltow,  Commiafiioner. —  The  claimant  ia  e  brother  of  one  o£ 
the  employers  and  after  his  injury  consulted  Dr.  Max  Breslea, 
his  family  physician,  who  advised  an  operation  for  a  double 
hernia  and  advised  that  the  operation  be  performed  by  Dr.  Isaacs. 
Dr.  Isaacs  refused  to  operate  except  with  the  consent  of  the 
employer  and  the  witnesses  state  that  communication  was  had 
orally  with  the  firm  of  Mezeritsky  &  Miller,  the  employers,  in 
which  it  was  stated  that  Dr.  Isaacs  expected  to  operate  and  that 
some  member  of  this  firm  authorized  the  operation.  In  con- 
formity with  this  understanding,  the  following  typewritten  letter 
was  written  and  either  given  or  sent  to  the  injured  man,  and 
was  subsequently  delivered  to  Dr.  Isaacs: 

"  MbZERITSKY  &   MlLLEH 

"  Manufacturers    of 

*'  Ladies'  ahd  Misses'  Suits  and  Coats 

"  28-30-32  West  27th  St, 

"New  Yoek,  April  19th,  1916. 
"Dkak  Doctob  Bbesleu: 

"  You  will  kindly  render  necessary  medical  or  surgical  treat- 
ment to  our  employee  Mr.   Sam  Mezeritsky.     Our  Insurance 
Carrier  is  the  United  States  Fidelity  &  Guaranty  Company. 
"  Respectfully  yours, 

"(signed)         Mezebitzkt  &  Millbb." 

This  letter  is  wholly  typewritten  including  the  signature.  It 
will  be  noticed,  however,  that  it  is  upon  the  letterhead  of  the 
employer  and  the  bookkeeper  and  typist  who  wrote  it  was  called  ^ 
to  the  stand  and  testified  that  she  wrote  it  at  the  instance  of 
one  of  the  firm  of  Mezeritsky  &  Miller  —  she  thought  at  the 
instance  of  Mr.  Miller.  In  any  event  her  testimony  is  positive 
that  it  was  written  at  the  instance  of  some  member  of  the  firm. 
Acting  on  the  strength  of  this  letter  and  of  the  Conversations 
which  preceded  it,  the  operation  was  performed  and  the  expense 
referred  to  incurred, 

I  think  on  all  the  testimony  there  can  be  no  doubt  but  that  the 
employer  authorized  Dr.  Bresleu  to  render  medical  treatment 
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to  the  injured  employee.  I  also  think  that  the  testimony  ahows 
that  the  firm  understood  and  acquiesced  in:  Dr.  Isaacs  doing  the 
actual  operation,  although  he  is  not  named  in  the  letter. 

It  appears  that  on  or  ahout  April  12,  1916,  the  injured 
employee  had  an  interview  with  a  representative  of  the  Zurich 
Insurance  Company,  in  which  they  offered  him  orally,  an  opera- 
tion at  the  hands  of  Dr.  F,  B.  Doyle,  and  in  pursuance  of  that 
conversation,  the  following  letter  was  written  to  the  employers 
hy  the  Zurich  Insurance  Company : 

"AprU  12,  1916. 
"  Messrs.  Mezbbitskt  &  MrLLEB, 

"  28  West  27th  St., 

"  New  York  City. 

"  Gentlemen. — In  re  Sam  Mezeriisky.  The  above  named 
injured  party  called  at  this  office  today  for  an  examination.  He 
advised  us  that  he  is  in  need  of  an  operation. 

"Without  admitting  any  legal  liability  for  his  present  con- 
dition, we  wish  to  advise  you  that  if  he  is  desirous  of  an  operation 
you  should  send  him  to  Dr.  F.  B,  Doyle,  145  Sixth  Avenue, 
Brooklyn. 

"  This  offer  is  made  in  cioiformance  with  Section  13  of  the 
Compensation  Law  and  if  the  injured  parly  calls  upon  any  other 
physician  or  surgeon  or  goes  to  any  hospital  except  that  desig- 
nated by  Dr.  Doyle,  there  will  be  no  liability  upon  this  Company 
for  the  accident 

"  Very  truly  yours," 

It  is  the  claim  of  the  insurance  carrier  that  this  offer  of  treat- 
ment at  the  hands  of  Dr.  Doyle  relieves  it  from  the  necessity  of 
paying  for  medical  treatment  which  this  injured  employee 
received.  The  question  is,  therefore,  squarely  presented  whether 
after  an  injured  employee  has  agreed  with  his  employer  upon 
the  necessary  treatment  to  be  rendered  and  the  selection  of  the 
physician  to  render  it,  the  arrangement  can.  he  vetoed  by  the 
insurance  carrier.  Of  course,  the  medical  treatment  which  the 
employer  offers  miist  be  adequate  treatment,  and  while  it  is  alto- 


by  Google 


MeTZBRITSET  v.  MeZZBITSKT  &  MiLLEB  617 

state  Industrial  CommissioQ  [VoL  16] 

gether  probable  that  the  physician  named  in  the  above  letter  is 
a  competent  surgeon,  there  le  not  in  the  whole  record  the  slighteet 
proof  of  this  competency. 

I  suppose  there  can  be  no  question  since  the  decision  of  the 
Gold£am  case  but  that  if  the  employer  neglects  to  furnish  necessary 
medical  treatment  after  request  by  the  employee,  or  if  a  physician 
renders  medical  treatment  to  an  injured  employee  with  the  cwi- 
smt  of  the  employer,  the  Commission  has  the  right  and  the  duty 
to  male  an  award  for  the  services  as  a  part  of  compensaticai.  It 
has  often  been  argued  that  it  is  unfair  to  an  injured  wnployee 
that  the  statute  does  not  give  him  the  right  to  select  his  own 
physician  at  the  expense  of  the  employer,  because  the  relation 
between  a  physician  or  surgeon  and  his  patient  is  one  calling  for 
the  exercise  of  extrone  confidence  and  that  the  injured  employee 
should  have  the  ri^t  for  that  reason  to  select  hia  own  physician, 
but  the  statute  and  the  decisions  of  the  courts  are  to  the  contrary. 
It  is  still  true,  however,  that  the  confidence  which  an  injured 
man  has  in  his  surgeon  or  physician  has  very  much  to  do  with 
the  success  of  the  treatment  and  operation,  and  it  would  seem  to 
be  only  natural  for  an  employer  who  has  due  regard  for  the  wel- 
fare of  his  employee  to  agree,  so  far  as  possible,  with  the  employee 
upon  a  physician  in  whom  he  has  confidence.  All  the  more  so, 
where  the  employer  is  a  relative  of  the  injured  man.  It  seems 
to  me  that  it  would  be  the  most  natural  thing  in  the  world  for 
Mr.  Mezeritsky,  the  employer,  in  this  case  to  acquiesce  in  the 
selection  of  a  physician  by  his  brother,  the  injured  man,  and  I 
find  nothing  whatever  in  the  statute  which  gives  the  Insurance 
carrier  the  right  to  place  his  veto  upon  such  an  arrangement. 
If  there  be  anything  in  the  insurance  contract  which  deprives 
the  employer  of  the  right  to  name  the  physician  who  should  treat 
his  injured  employee,  that  is  a  matter  to  be  adjusted  between  the 
insurance  carrier  and  the  employer.  It  can  certainly  have  no 
force  as  against  the  injured  employee.  I  can  readily  see  how 
a  man  about  to  undergo  as  serious  an  operation  as  the  employee 
in  this  case  was  subjected  to,  might  be  entirely  unwilling  to 
place  himself-  in  the  hands  of  a  doctor  of  whose  ability  he  knew 
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nothing,  and  when  he  has  selected  a  physician  in  whom  he  ha» 
confidence  and  has  the  consent  of  his  employer  for  the  use  of 
that  physician's  services,  I  think  the  statute  ia  completely  satis- 
fied and  that  the  physician  is  entitled  to  recover  his  hill  as  a 
part  of  the  employee's  compensation  under  the  decision  in  the 
Qoldfiam  case,  and  that  award  should  be  made  in  this  case  for 
the  bill  of  Dr.  Isaacs  and  the  Beth  Israel  Hospital  for  the  sums 
of  $201  and  $206.20  respectively,  and  that  the  doctor  and  the 
hospital  should  be  given  their  liens  upon  the  awards  for  the 
amount  of  their  bills. 

On  the  26th  day  of  February,  1918,  the  Commission  acted  on 
the  fore^ing  matter  in  accordance  with  the  forgoing  opinion. 


In  the  Matter  of  the  Claim  of  Fbancis  M.  Kennedy,  for  Com- 
pensation under  the  Workmen's  Compensation  Law,  against 
CiNTBAL  City  Koofinq  Compaht,  Employer;  State  Insds- 
AKCB  FuMU,  Insurance  Carrier 

Death  Case  No.  17450 

(Decided  February  27,  1918) 

CirenmituicM  under  which  a  fatlier  and  brothers  and  sistm  eas  be  held 
to  haTe  been  dependents  of  a  deceased  worker. 

The  origlnaJ  proceeding  herein  was  brought  b;  Francis  M.  Kennedy 
for  injuries  received  while  employed  by  the  Central  City  Roofing  Com- 
pany. Subsequent  to  the  bringing  of  the  proceeding  the  injured  claimant 
died  as  a  result  of  his  injuries  and  under  the  same  title  the  question 
as  to  the  dependency  of  his  father  and  of  his  two  brothers  and  two 
msters  who  survived  him  was  investigated.  He  deceased  earned 
eighteen  dollars  a  week  and  paid  to  his  employer  three  dollars  a  week 
on  account  of  househoM  supplies  and  also  gave  to  his  eldeat  sistM',  as 
the  housekeeper,  tor  the  maintenance  of  the  household,  ten  dollar*  emcb 
week.  All  of  the  brothers  and  Asters  surviving  him  were  under  eighteen 
years  of  age.  Another  son  merely  paid  his  board  at  home  at  the  rate 
of  five  dollars  n  week.  The  father  earned  nineteen  dollars  and  fifty  cents 
a  week.    He  paid  the  employer  each  week  some  money  on  aecount  of 
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household  supplies  furnished  and  also  a  weekly  sum  on  account  of  the 
purchase  price  and  interest  on  his  home,  which  he  had  bought  from  his 
employer.  The  value  of  the  house  was  |1,500,  of  which  be  had  paid 
teOD,  and  he  was  still  paying  interest  on  the  unpaid  balance  as  well 
as  taxes.  The  balance  of  hit  wages  went  for  household  expenses.  The 
younger  children  were  all  in  school.  For  six  months  prior  to  the  son's 
death  the  father  had  been  ill  and  unable  to  work,  althoug'u  paid  his 
wages  regularly.  The  deceased  son  had  been' contributing  thirteen  dol- 
lars a  week  on  an  average  to  the  family  support.  Very  obviously  the 
father's  earnings  alone  would  not  have  supported  this  large  family  ot 
children  in  a  decent  manner,  there  being  in  all  six  children.  In  this 
State  if  there  is  a  partial  dependency  that  ia  continuing  there 
should  be  compensation.  The  only  question  is,  was  the  father  earning 
enough  to  maintain  himself  and  also  those  whom  nature  and  the  law 
have  made  bis  dependents.  Under  all  the  circumstances  ot  this  case 
recommended  that  an  award  be  made  to  the  father  and  to  the  four  chil- 
dren. Adjustments  of  the  compensation  must  be  made  so  that  the  total 
shall  not  exceed  96%  per  cent  of  the  wages,  and  readjustments  as  the 
children  reach  eighteen  years.     An  award  was  made. 

The  queatioB  here  is  as  to  the  dependency  of  father  and  brothers 
and  sisterB.  Deceased  was  surviTed  by  a  father  and  by  two 
brothers  and  two  sisters  under  the  age  of  eighteen  years. 

The  son  earned  eighteen  dollars  a  week  and  paid  to  his 
employer  three  dollars  a  week  on  account  of  supplies  furnished, 
such  aa  coal,  ^gs  and  batter;  and  he  also  gave  to  his  oldest  sister 
who  was  the  housekeeper  for  the  benefit  of  the  household  ten  dol- 
lars each  week. 

Another  son  worked  but  when  home  paid  in  only  five  dollars  a 
week,  which  was  for  his  board. 

The  father  worked  for  the  same  employer  as  the  deceased 
son,  and  had  so  worked  for  a  number  of  years.  He  was  paid 
nineteen  dollars  and  fifty  cents  a  week.  He  also  paid  some 
money  to  the  employer  each  week  on  account  of  household  sup- 
plies furnished  by  the  employer  and  he  also  paid  a  small  sum 
weekly  on  account  of  the  purchaae  price  and  interest  of  his  home 
which  he  had  bought  from  his  employer.  He  had  paid  in  all 
about  $600  on  account  of  the  house,  the  value  being  about  $1,500. 
Interest  on  the  unpaid  balance,  as  well  as  taxes,  had  to  be  paid 
by  the  father.  The  balance  of  his  wages  he  gave  to  his  daughter 
for  household  expenses. 
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The  younger  children  were  all  in  school.  It  appears  that  for 
fiiz  months  prior  to  the  son's  death,  the  father  had  been  ill  and 
unable  to  work,  although  paid  his  wages  regularly. 

Frank  £.  Malpass,  for  the  claimants. 

Satee,  Commissioner. —  In  my  opinion,  not  ouly  the  children 
under  the  age  of  eighteen  hut  also  the  father  were  in  some 
measure  dependent  on  this  deceased's  earnings.  The  young  man 
appears  to  have  been  an  excellent  boy,  hard  working  and  con- 
tributing to  the  family  on  an  average  thirteen  dollars  a  week,  out 
of  hia  eighteen  dollars  wages.  Certainly  the  father's  earnings 
alone  would  not  have  supported  ibis  large  family  of  children  in 
a  decent  manner. 

The  payment  of  three  dollars  each  week  to  his  employer  on 
account  of  coal  and  food  supplies  was  not  for  his  benefit  alone. 
It  was  for  the  benefit  of  the  entire  family.  Further  the  pay- 
ment of  ten  dollars  to  hia  siater  for  the  house  account  was  also 
in  part  for  the  benefit  of  the  family.  The  other  brother,  whose 
wages  were  the  same,  paid  in  only  five  dollars  a  week,  which  was 
said  to  be  the  value  of  his  board.  On  this  basis,  Francis,  the 
deceased,  might  be  held  to  have  paid  five  dollars  for  board  and 
the  remainder  of  his  contributions  amounting  to  eight  dollars  a 
week  may  be  taken  as  the  measure  of  his  support 

It  is  not  necessary  under  our  law  that  the  family  be  wholly 
dependent  on  the  earnings  of  the  deceased.  It  is  well  settled 
under  the  law  of  the  State  that  if  there  is  a  partial  dependent^, 
that  is  continuing,  there  should  be  compensation. 

Some  question  is  raised  as  to  the  dependency  of  the  father, 
whose  wages  were  nineteen  dollars  and  fifty  cents  a  week.  It 
must  be  borne  in  mind  here,  I  think,  that  the  natural,  l^al  and 
moral  obligation  for  the  support,  maintenance  and  education  of 
these  children  is  upon  the  father.  The  father  is  the  natural 
head  of  the  family.  To  him  society  and  the  law  looks  for  the 
support  that  nature  demands.  If  owing  to  the  exigencies  of  this 
particular  case,  and  hundreds  of  others  like  it,  the  father  is  com- 
pelled to  accept  the  help  of  his  older  children  to  discharge  the 
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obligation  which  socie^  casta  upon  him,  then  to  the  extent  that 
the  son  shared  the  father's  burden,  the  father  waa  dependent  upon 
the  son.  It  is  not  an  anBwer  to  sa;  that  the  father  was  earning 
enough  to  feed  end  clothe  himself.  The  question  is,  was  be 
earning  enough  to  maintain  himself  and  also  those  whom  natare 
and  the  law  have  made' his  dependents. 

Here  we  have  a  father  of  a  large  family,  with  an  equity  of 
$600  in  a  house  that  he  has  saved  out  of  his  earnings  of  some 
yeara.  But  be  has  a  large  balance  still  to  pay  on  account  of  the 
house,  together  with  interest  and  taxes.  Who  in  these  days  will 
say  that  this  house  was  an  asset  ?  Was  it  not  rather  a  burden  to 
add  to  his  already  heavy  burden  of  responsibility  1  It  seems 
80  to  me. 

Moreover,  the  father  appears  to  be  in  poor  health  and  has 
received  wages  for  a  long  time  that  he  did  not  earn,  and  which 
were  in  reality  in  the  nature  of  charity  from  tie  employer  he 
had  BO  long  served. 

Let  an  award  be  made  in  this  case  to  the  dependent  father  and 
)o  the  four  children.  Adjustments  of  the  compensation  rate  must 
Xte  made  so  that  the  total  shall  not  exceed  66  2/3  per  cent  of 
the  wages,  and  readjustments  as  the  children  reach  eighteen  years. 

On  the  27th  day  of  February,  1918,  the  Commission  acted  on 
the  forgoing  matter  in  accordance  with  the  forgoing  opinion. 


In  the  Matter  of  the.Claim  of  Joseph  C.  Pbok,  for  Compensation 

under  the  Workmen's  Compensation  Law,  against  Calviii  T. 

Allison,  Employer;  Globk  Indemnity  Compaht,  Insurance 

C&TnBt 

Albany  File  'So.  80954 

(Decided  FebrnHry  27,  1918) 

InJnrlM  Boatalaed  by  JoMph  C.  Fedc  while  employed  u  «  carpenter  I17  CaMa 
T.Amvm. 

On  Februar;  12,  1917,  the  clainM^t,  Joseph  C.  Feck,  while  employed 
aa  a  carpenter  by  Calvin  T.  AlUion,  cut  hia  finger  on  a  chisel.    He 

wwfced  until  Uarch  iixth  of  that  year  bnt  he  then  had  to  stop  and  the 
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fioger  wu  unputaied.  Be  Itot  some  time  on  account  of  pain  but  did  not 
lose  an  entire  day  except  one.  Held,  tfaat  under  the  circumatinces  Bhown 
in  this  case  the  employer  had  due  knowledge  of  the  diubilit;  and  that 
neither  ho  nor  the  insurance  carrier  was  prejudiced  by  want  of  such 
knowledge;  that  the  lou  of  the  finger  came  from  infection  and  resulted 
from  the  injury  of  February  twelfth.  Award  made  to  the  claimant  but 
award  denied  for  the  amount  of  the  doctor's  bill. 

This  claimant  was  employed  as  a  carpenter  and  on  Februaiy 
12,  1917,  cut  bis  finger  oa  a  chisel.  He  worked  on  until  March 
6,  1917,  when  he  had  to  stop  and  the  finger  was  amputated. 
During  that  time  he  lost  considerable  time  on  account  of  the 
pain,  bnt  did  not  lose  an  entire  day  except  one.  No  notice  was 
given  to  the  employer,  who  only  came  to  the  job  once  in  a  week 
or  two,  but  on  or  about  March  sixth  the  employer  received  infor- 
mation as  to  the  accidrait  and  was  verbally  notified  either  by  the 
claimant  or  by  his  fellow  employee. 

Immediately  after  the  injury,  claimant  received  medical  treat- 
ment from  a  doctor  selected  by  himself.  Previously,  on  or  about 
February  first,  the  claimant  had  cut  his  finger  at  home  on  a 
broken  glass  bottle.  That  cut  had  entirely  healed  at  the  time 
of  the  secOTid  cut 

Claimant  in  person. 

G.  E,  Edwards  and  R.  B.  Cummlngs,  for  insurance  carrier. 

Satgb,  Commissioner. —  This  claimant  severely  cut  his 
middle  finger  while  at  work  on  February  12,  1917.  The  acci- 
dent arose  out  of  and  in  the  course  of  his  employment  As  a 
result  of  such  injury  the  finger  became  infected  and  subse- 
quently was  amputated. 

A  close  question  arises  as  to  notice.  No  written  notice  was 
given  to  the  employer.  I  find,  however,  that  the  employer  had 
verbal  notice  and  knowledge  of  the  injury  on  or  about  March 
sixth  or  ninth.  The  claimant  was  compelled  to  stop  work  on 
March  sixth,  and  therefore  such  knowledge  was  within  ten  days 
of  disability.  It  is  true  that  claimant  lost  some  time  prior  to 
March  sixth,  but  he  worked  as  much  as  he  waa  able,  several 
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hourB  a  day.  He  testifies  that  he  was  the  only  one  on  the  job 
who  knew  how  to  operate  the  electric  pump  that  was  used  on  the 
job,  and  with  commendable  zeal  for  his  employer's  interest,  as 
well  as  to  earn  such  amount  as  he  could,  he  continued  at  work 
for  nearly  a  month.  It  is  a  most  natural  and  nsual  thing  for  a 
workman  to  regard  cuts  and  bruises  lightly  and  to  expect  and 
hope  th^  will  terminate  without  serious  consequences.  None 
the  less,  this  claimant  procured  prompt  and  concededly  adequate 
medical  attention. 

Knowledge  of  the  employer  within  ten  days  of  disability  may 
be  held  to  be  evidence  of  lack  of  prejudice  and  warrant  the  Com- 
mission in  excusing  failure  to  give  notice.  Workmen's  Compen- 
sation Law,  §  18.  Elsinger  v.  Eemhof,  State  Industrial  Com- 
mission, decided  in  January,  1918.  If  in  this  case  we  were 
called  upon  to  take  into  account  the  first  fourteen  days  of  die- 
abili^,  I  think  it  would  be  contended,  and  properly  so,  that  the 
fourteen  days'  waiting  period  began  on  March  sixth,  the  day 
claimant  was  compelled  to  stop  work,  and  not  the  days  previously 
when  he  only  lost  part  tima 

It  follows,  therefore,  that  the  employer  had  knowledge  within 
ten  days  of  disability,  and  that  considering  that  fact  and  the 
added  fact  that  claimant  received  adequate  medical  treatment, 
the  employer  and  insurance  company  were  not  prejudiced. 

The  medical  evidence  is  convincing  that  the  infection  and 
loss  of  the  finger  came  from  the  injury  of  February  twelfth.  The 
fact  that  the  employer  had  cut  his  finger  some  two  weeks 
previously  is  negligible  and  is  not  to  be  taken  into  account.  That 
prior  injury  had  quite  healed  and  cannot  be  called  into  account 
to  defeat  the  claim. 

An  award  for  loss  of  the  second  finger  or  thirty  weeks  should 
be  made  and  the  case  closed. 

A  different  situation  is  presented  as  to  the  doctor's  bill.  The 
right  to  charge  the  employer  with  medical  services  depends  upon 
B  request  by  the  employee  of  his  employer,  and  the  refusal  of  the 
latter  to  furnish  such  treatment  as  is  required.  No  request  was 
made,  hut  it  is  sought  to  show  that  the  employer  would  have  had 
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no  objection  to  the  doctor  who  was  employed,  had  he  been  con* 
suited  in  advance.  I  think  that  is  not  sufficient  to  bring  the 
doctor's  bill  within  the  law.  Section  13  of  the  law  requires  the 
request  to  be  made.  Goldflam  t.  £azmier  &  TThl,  181  App.  Div. 
140. 

Award  of  the  amount  of  the  doctoi's  bill  is  therefore  denied. 

On  the  27th  day  of  February,  1918,  the  Commission  acted  on 
the  forgoing  matter  in  accordance  with  the  foic^ing  opinion. 


In  the  Matter  of  the  Claim  of  Mast  Sobuitt,  Widow,  on  Se^alf 
of  Herself  and  Infant  Daughters  for  Compensation  under  the 
Workmen's  Compensation  Law,  for  the  Death  of  Joseph 
SoHuiTT,  against  L.  Middlbditoh  Compart,  Employer; 
Allied  Mutcals  Liability  iNsnsAiiCE  Compaht,  Insurance 
Carrier 

Death  Case  Ko.  71715 

In  the  Matter  of  the  Claim  of  Joseph  Sohuitt,  for  Compwisa- 
tion  under  the  Workmen's  Compensation  Law,  against  L.  Mtn- 
DLKDiTOH  OoMPANT,  Employer;  Allied  Mutuals  Liabiutt 
Inbubanoe  Company,  Insurance  CarriOT 

Claim  No.  55881 

(Decided  March  1, 1918) 

Injnrin  mstaincd  by  Joseph  Schmitt,  reanltiiiK  in  hla  death,  while  employed 
At  a  preBanun  by  L.  Hiddledltdi  Company,  printers,  in  the  dty  of 
New  York. 

On  February  10,  1915,  the  Injuries  on  Mcotmt  of  which  tJiia  claim  wai 
originally  made  occurred.  On  that  date  Joseph  Schmitt,  the  original 
claimant,  while  employed  by  the  L.  Middleditch  Company,  engaged  in 
the  printing  bueineas  in  New  York  city,  as  a  preasman  in  the  operation 
of  a  printing  preaa,  was  lifting  eheeta  from  the  preaa  when  the  plat- 
form on  which  he  was  standing  slid  from  under  him,  causing  him  to 
fall  and  strike  a  bench,  causing  contusions,  together  with  a  severe  strain, 
and  resulting  in  the  development  of  bladder  trouble  from  which  he  died 


by  Google 


SOHUITT  V.  MlDDLEDITOH  Co, 


State  InduBtriftl  Ccaiaaiaaaa  [VoL  16] 

tm  Juinaiy  1,  1918,  a  long  time  after  he  had  brought  the  originftl  claim 
herein.  An  award  was  made  to  him  for  theae  injuriea,  which  diaabled 
him  from  Febniary  is,  1816,  to  June  14,  1916,  on  which  date  he  returned 
to  work  though  not  fully  recovered  from  hla  injuries.  SubsequeDtly  he 
was  served  with  notice  of  a  hearing  tor  adjustment  of  clum  to  he 
presented  to  the  Commission  on  June  29,  1915,  and  returned  such  notice 
to  the  CoDuniBsioD  with  the  indorsement  thereon,  filed  under  date  of 
July  1,  1915,  stating  that  he  had  not  recovered  from  the  injuries  but 
would  be  obliged  to  undergo  another  operation.  He  worked  from  June 
14,  IBIS,  until  October  G,  1917,  when  he  was  again  obliged  to  quit  on 
account  of  his  said  injuries,  and  was  dtBabled  from  the  said  5th  day 
of  October,  1917,  up  to  the  time  of  his  death  on  January  1,  191S.  From 
the  time  of  his  accident  until  his  death  he  gradually  failed  in  health. 
The  average  weekly  wage  of  Joseph  Sdimitt  was  the  sum  of  twenty-three 
dollars  and  eight  cents.  He  left  him  surviving  a  widow  and  two 
daughters,  each  of  the  latter  being  less  than  eighteen  years  of  age,  as 
hie  dependents. 

The  claim  was  reopened  on  December  2S,  1917,  on  the  application  of 
Joseph  Schmitt,  for  the  reaaon  that  he  waa  (bilged  to  quit  work  on 
October  fifth  of  that  year  on  account  of  hia  injuries.  After  the  death 
of  the  claimant  aeveral  hearings  were  had  before  the  Commission  in 
January,  February  and  March,  IB18,  for  the  purpose  of  considering 
both  the  claim  for  disability  and  the  claim  filed  by  the  widow  on  behalf  of 
herself  and  infant  daughters  on  account  of  the  death  of  Joseph  Schmitt. 
An  award  of  compensation  wasmadecovering  the  period  of  disability  from 
October  5,  1917,  to  December  31,  1917,  together  with  an  award  to  the 
widow  and  Infant  daughters  and  to  Michael  Dlricea,  undertaker,  for 
funeral  cxpenaea  of  deceased.  An  application  for  leave  to  reopen  the 
cases  made  by  the  insurance  carrier  waa  denied  on  March  14, 1918. 

The  injnriee  wticK  reauUed  in  the  death  of  Joseph  Schmitt 
were  sustained  on  February  10,  1915.  A  claim  for  compensation 
was  duly  filed  by  Joseph  Schmitt  on  account  of  the  injuries  sus- 
tained, and  hearings  were  duly  held  thereon  before  this  Commis- 
sion at  its  New  York  office  on  April  15,  1915,  April  29,  1915, 
May  3,  1915,  May  11,  1915,  May  17,  1915,  June  9,  1915,  and 
June  29,  1915.  Awards  of  compensation  were  duly  made  on 
account  of  said  disability  up  to  and  including  June  14,  1915,  the 
day  on  which  Joseph  Schmitt  returned  to  work,  he  having  returned 
to  work  although  not  fully  recovered  from  his  injuries.  There- 
after, on  December  28,  1917,  said  claim  was  reopened  en  appli- 
cation of  the  claimant  for  the  reason  that  he  waa  obliged  to  qnit 
work  on  October  5,  1917,  on  account  of  his  injuries.  Joseph 
Btate  Dept.  Rept.—  Vol.  16        40 
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Schmitt  died  on  Jannaiy  1,  1918,  as  result  of  the  injuries  sus- 
tained on  February  10,  1915;  and  thereafter  hearings  were  dnly 
held  before  this  Commisaion  on  January  4,  1918,  February  1. 
1918,  February  15,  1918,  and  March  1,  1918,  for  the  purpose  of 
considering  both  the  claim  for  disability  and  claim  filed  by  widow 
on  behalf  of  herself  and  infant  daughters  on  account  of  the  death 
of  Joseph  Sehmitt  On  March  1,  1918,  an  award  of  compensa- 
tion was  made  in  the  disability  case  covering  the  period  from 
October  5,  1917,  to  December  31,  1917,  together  with  an 
award  of  compensation  to  the  widow  and  infant  daughters.  On 
March  14,  1918,  the  application  of  the  insurance  carrier  to 
reopen  these  cases  was  denied. 

Robert  W.  Bonynge,  counsel  to  State  Industrial  Commission. 

Arthur  Bntler  Graham,  attorney  for  employer  and  insurance 
carrier. 

Mary  Sehmitt,  widow,  claimant  in  person. 

Bt  the  Commission. —  All  the  evidence  submitted  Jjefore  the 
Commission  having  been  heard  and  duly  considered,  the  Commis- 
sion makes  its  conclusions  of  fact  and  award,  as  follows : 

On  February  10,  1915,  the  day  when  Joseph  Sehmitt  received 
the  injuries  which  resulted  in  his  death  on  January  1,  1918,  he 
resided  at  No.  407  Suydam  street,  Brooklyn,  N.  Y.,  and  was 
employed  by  L.  Middleditch  Company  of  65  Duane  street,  New 
York  city,  engaged  in  the  business  of  printing.  Joseph  Sehmitt 
was  employed  as  a  pressman  in  the  operation  of  a  printing  press 
in  said  business. 

On  said  date,  Joseph  Sehmitt  was  working  for  his  employer  at 
his  employer's  plant,  and  while  engaged  in  the  regular  course  of 
his  employment,  while  operating  a  printing  press  and  while  lift- 
ing sheets  from  the  press,  the  platform  on  which  he  was  standing 
slid  from  under  him,  causing  him  to  fall  and  to  strike  a  bench, 
causing  contusions  of  the  sacro  iliac  joint  and  the  lower  part  of 
the  scrotum,  and  other  injuries,  together  with  a  severe  strain, 
which  injuries  caused  the  development  of  carcinoma  of  the  pros- 
tate and  bladder  and  resulted  in  his  death  on  January  1,  1918. 
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The  injuries  thus  suBtained  disabled  him  from  February  18, 
1915,  to  June  14,  1915,  on  which  date  he  returned  to  work 
although  he  had  not  fully  recovered  from  the  injuries  received, 
as  appears  from  the  statement  signed  by  him  in  the  form  of  objec- 
tions and  indorsed  on  the  back  of  a  notice  of  hearing  for  adjust- 
ment  of  claim  to  be  presented  to  the  Commission  on  June  29, 
1915,  which  said  notice  was  mailed  him  on  June  24,  1915,  and 
returned  with  said  indorsement  and  filed  with  the  Commission 
on  Jnly  1, 1915,  in  which  he  states  that  he  had  not  recovered  from 
the  injuries,  but  would  be  obliged  to  undergo  another  operation. 
He  remained  at  work  from  June  14,  1915,  until  October  5,  1917, 
when  he  was  obliged  to  quit  work  on  account  of  the  injuries 
received  on  February  10,  1915,  and  he  was  disabled  from  said 
October  6,  1917,  until  his  death,  January  1,  1918.  From  the 
date  of  said  accident  until  the  date  of  his  death  he  gradually 
failed  in  health. 

The  average  weekly  wage  of  Joseph  Schmitt  was  the  sum  of 
twenty-three  dollars  and  eight  cents. 

Due  notice  of  injury  and  due  notice  of  death  were  ^ven  to  his 
employer  in  each  instance. 

Joseph  Schmitt  left  him  surviving  Mary  Schmitt,  widow,  aged 
thirty-six  years;  and  Mary  Schmitt,  daughter,  aged  fifteen  years, 
and  Muriel  Schmitt,  daughter,  aged  sis  years,  the  claimants 
herein. 

Award  of  compensation  is  hereby  made  against  L.  Middleditch 
Company,  employer,  and  Allied  Mutuals  Liability  Insurance 
Company,  insurance  carrier,  to  Hary  Schmitt,  aged  thirty-six 
years,  widow  of  Joseph  Schmitt,  deceased  employee,  at  the  rate 
of  six  dollars  and  ninety-two  cents  weekly,  during  widowhood, 
with  two  years'  compensation  in  one  sura  upon  remarriage ;  and 
to  Mary  Schmitt,  daughter,  aged  fifteen  years,  and  to  Muriel 
Schmitt,  daughter,  aged  six  years,  at  the  rate  of  two  dollars  and 
thirty-one  cents  weekly,  to  each  until  they  shall  respectively  arrive 
at  the  age  of  eighteen  years;  and  to  Michael  Dirkes,  undertaker, 
in  the  sum  of  one  hundred  dollars  on  account  of  the  funeral 
expenses  of  Joseph  Schmitt,  deceased. 
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'  Award  of  compensation  is  further  made  against  L.  Middleditch 
Company,  employer,  and  Allied  Mutnals  Liability  Insurance 
Company,  insurance  carrier,  for  the  period  of  disability  from 
October  5,  1917,  to  December  31,  1917,  being  twelve  and  one- 
half  weeks  at  the  rate  of  $12.18  per  week,  amounting  to  $152.25, 
which  said  award  is  to  be  paid  to  the  estate  of  Joseph  Schmitt, 
deceased. 


In  the  Matter  of  the  Claim  of  Joseph  Sohuleb,  for  Compen- 
sation under  the  Workmen's  Compensation  Law,  against 
Chables  pETBOtL,  Employer;  Euflotebs'  Liability  Assub- 
AiTcB  CoBPOBATioK,  Ltd,,  Insuiaiice  Carrier 

Case  No.  38737 

<Decided  March  11,  1918) 

lii}ari«s  Bustalned  by  Joseph  Schnlei,  while  employed  u  a  butchec  by  Chariei 
PetTon  In  the  dty  of  New  Toih,  engaged  In  operating  a  meat  market. 

On  November  1,  1916,  Joseph  Schuler,  while  working  for  his  employer 
at  the  latter's  place  of  buainess  in  tJie  city  of  New  York,  and  while  lift- 
ing beef,  itrained  himself  and  Bustalned  a  double  Inguinal  hemia  which 
compelled  him  to  quit  work  on  January  10,  1917,  and  undergo  an  opera- 
tion ou  the  following  day.  He  was  disabled  from  working  from  January 
10,  1917,  to  January  4,  191S,  except  thet  for  a  few  weeks  during  that 
period  he  was  able  to  return  to  work  at  full  wages.  The  only  questJon 
Involved  herein  is  as  to  the  eorreetneea  of  the  determination  of  the 
avenge  weekly  wage.  The  amount  det«rmiaed  by  the  Commission  to  be 
the  weekly  payment  of  eompenaetion  was  fourteen  dollars  and 
sixty-seven  cents  instead  of  fourteen  dollars  and  eix  cents,  ae  paid  by 
the  employer  and  insurance  carrier.  Upon  all  the  evidoice  submitted 
before  the  Commission,  held,  that  the  average  weAly  wage  of  Joaeph 
Schuler  was  the  sum  of  twenty-two  dollars.  An  award  made  for  the 
period  from  October  4,  1917,  to  November  30,  1917,  amouutii^  to  one 
hundred  and  seventeen  dollaTs  and  seventeen  cents,  from  which  is  to  b« 
deducted  the  fifty-five  dollars  earned  for  two  and  one-half  weeks  that 
claimant  was  able  to  return  to  work  within  that  period,  leaving  a  balance 
due  of  sixty-two  dollars  and  seventeen  cents,  being  at  the  rate  of  four- 
teen dollars  end  six  centa  a  wc^.  A  further  award  made  of  sixty-one 
cents  a  week  from  January  24,  1917,  to  Noveml>er  30,  1917,  being  the 
difference  between  the  weeiily  payment  of  compensation  actually  paid  and 
the  amount  as  determined  by  the  Commission,  together  with  a  further 
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The  oulj  question  raised  by  the  employer  and  insurance  carriOT 
before  this  Commission  was  the  correctness  of  the  determination' 
of  the  average  weekly  wage.  This  claim  came  on  for  hearing  on 
November  80,  1917,  at  which  time  an  award  of  compensation 
was  made  for  the  period  from  October  4,  1917,  to  Novenber  30, 
1917.  It  developed  at  this  hearing  that  compensation  had  been 
paid  by  the  employer  and  insurance  carrier  on  October  4,  1917, 
at  the  rate  of  fourteen  dollars  and  six  cents  a  week.  The  Com- 
mission determined  the  average  weekly  wage  of  the  claimant 
under  subdivision  8  of  section  14  to  be  twenty-two  dollars  a  week, 
end  therefore,  the  weekly  compensation  payments  were  det^- 
mined  to  be  fourteen  dollars  and  aixty-scfven  cents  instead  of  four- 
teen dollars  and  six  cents,  as  paid  by  the  employer  and  insurance 
carrier.  The  claimant  testified  that  he  had  worked  two  and  -i 
half  weeks  at  the  full  rate  of  wages  between  October  4,  1917,  and 
November  30,  1917,  and  accordingly  the  award  of  compensation 
was  for  but  eight  and  one-third  weeks,  together  with  an  award  of 
sixty-one  cents  weekly  due  claimant  weekly  from  January  24, 

1917,  to  Nov«nber  30,  1917,  being  the  difference  between  the 
amount  paid  him  for  that -period,  and  the  amount  due  him  on  the 
basis  of  twenty-two  dollars  a  week,  average  weekly  waga  There- 
after, this  claim  came  on  for  further  consideration  on  January  21, 

1918,  on  motion  of  the  insurance  carrier,  at  which  time  the  rep- 
resentative of  the  insurance  carrier  stated  that  compensation  bad 
been  paid  to  January  5,  1918,  and  the  award  made  on  Novem- 
ber 30,  1917,  was  affirmed,  and  a  further  award  was  made  for 
the  period  from  January  5,  1918,  on  which  date  the  claimant 
returned  to  work  at  reduced  earning  capacity  to  January  19, 
1918,  at  two  dollars  and  sixty-seven  cents  per  week,  being  two- 
thirda  of  the  difference  between  his  average  weekly  wages  and  his 
wage  earning  capacity  during  that  period.  Thereafter,  on 
March  11,  1918,  this  claim  came  on  for  further  consideration,  at 
which  time  a  further  award  of  compensation  was  made  from  Jan- 
uary 19,  1918,  to  the  date  of  said  hearing,  at  the  rate  of  two 
dollars  and  sixty-seven  cents  a  week  during  the  continuance  of 
partial  disability,  under  subdivision  4  of  section  15  of  the  Com- 
pensation Law. 
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Robert  W.  Bonynge,  counBel  to  State  Industrial  Commiasion. 

Bertrand  L.  Pettigrew,  attorney  for  employer  and  insurance 
carrier. 

Claimant  in  person. 

Bt  ths  Comhissiok. —  All  the  evidence  sabmitted  before  the 
Commission  having  been  heard  and  duly  considered,  the  Commis- 
sion mates  its  coDcluaiong  of  fact,  award  and  decision,  as  follows: 

On  November  1,  1816,  the  day  when  Joseph  Schuler  received 
his  injuries,  he  resided  at  No.  1745  Amsterdam  avenue,  New 
York  city,  and  was  employed  by  Charles  Petroll  of  No.  4208 
Broadway,  New  York  city,  engaged  in  the  operation  of  a  meat 
market  at  said  address.  Joseph  Schuler  was  employed  as  a 
butcher. 

On  Kovember  1,  1916,  Joseph  Schuler  was  working  for  his 
employer  at  his  employer's  place  of  business  and  while  engaged 
in  the  rc^lar  course  of  his  employment,  while  lifting  beef,  he 
strained  himself  and  sustained  a  double  inguinal  hernia,  which 
required  him  to  quit  work  on  Januaiy  10,  1917,  and  to  undei^ 
an  operation  on  January  11,  1917.  Following  a  double  Bassini 
operation,  it  was  necessary  that  he  be  catheterized  and  pyelo- 
nephritis resulted.  By  reason  of  the  injury  sustained  he  was  dis- 
abled from  working  from  January  10,  1917,  to  January  4,  1918, 
except  that  he  was  able  to  return  to  work  at  full  wages  for  a 
period  of  two  and  one-half  weeks  between  October  4,  1917,  and 
November  30,  1917;  from  January  4,  1918,  to  March  11,  1918, 
he  suffered  temporary  partial  disability  and  as  a  result  of  the 
injury  he  suffered  decreased  earnings  so  that  his  wage  earning 
capacity  was  reduced  to  the  sum  of  eighteen  dollars  a  week  for 
that  period,  whereas,  at  the  time  of  the  injury  he  was  earning 
twenty-two  dollars  a  week;  and  on  March  11,  1918,  he  was  still 
partially  disabled. 

The  average  weekly  wage  of  Joseph  Schuler  was  the  sum  of 
twenty-two  dollars,  which  is  determined  under  subdivision  3  of 
section  14  of  the  Compensation  Law. 

It  does  not  appear  whether  written  notice  of  injury  was  given 
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to  the  employe  within  ten  days  after  disability,  but  it  has  not 
been  establiebed  as  a  fact  that  claimant  failed  to  comply  with 
section  18;  and  it  is,  therefore,  presumed  tinder  section  21  that 
sufficient  notice  was  given.  By  written  agreement  entered  into 
between  the  employer  and  injured  employee  dated  March  6,  1917, 
both  the  employer  and  insurance  carrier  are  estopped  to  raise  any 
gu^tioQ  in  respect  to  the  failure,  if  any,  to  give  written  notice 
of  injury. 

Award  of  compensation  is  hereby  made  against  Charles  Fetroll, 
employer,  and  Employers'  Liability  Assurance  Corporation,  Ltd., 
insurance  carrier,  to  Joseph  Schuler,  injured  employee,  for  the 
period  of  eight  and  one-third  wee^  from  October  4,  1917,  to 
November  30,  1917,  amounting  to  one  hundred  and  seventeen  dol- 
lars and  seventeen  cents,  from  which  is  to  be  deducted  the  fifty-five 
dollars  earned  for  the  two  and  one-half  weeks  that  claimant  was 
able  to  return  to  work  between  October  4, 1917,  and  November  30, 
1917,  at  tbefuUrateof  wages,  leaving  a  balance  due  of  sixty-two 
dollars  and  seventeen  cents  being  at  the  rate  of  fourteen  dollars 
and  six  cents  a  week;  further  awarded  to  Joseph  Schuler  the  sum 
of  sixty-one  cents  per  week  for  the  period  from  January  24, 
1917,  to  November  30,  1917,  being  the  difference  between  the 
weekly  payment  of  compensation  made  by  his  employer  and  insur- 
ance carrier  for  that  period,  and  the  sum  of  fourteen  dollars  and 
six^-seven  cents,  the  compensation  rate  based  upon  the  average 
weekly  wage  of  twenty-two  dollars  a  week  as  determined  by  this 
Commission  under  subdivision  3  of  section  14;  further  awarded 
to  Joseph  Schuler  at  the  rate  of  two  dollars  and  six^-seven  cents 
a  week  from  January  5,  1918,  to  March  11,  1918,  which  sum  rep- 
resents 66%  per  centum  of  the  difference  between  his  average 
weekly  wages  or  twenty-two  dollars  and  his  wage  earning  capacity 
thereafter  or  eighteen  dollars  during  said  period ;  and  this  claim 
is  hereby  continued  for  further  hearing. 

By  reason  of  the  written  agreement  entered  into  between  the 
employer  and  injured  employee  herein,  both  employer  and  insur- 
ance carrier  are  estopped  to  raise  any  question  in  respect  to  the 
failure,  if  any,  to  give  written  notice  of  injury  within  ten  days 
after  disability. 
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In  the  Matter  of  the  Claim  of  Mabia  L.  White,  Dependent 
Mother,  on  Behalf  of  Herself  and  Maky  Wuitk  and  Catii- 
EEiNE  White,  Dependent  Sisters,  for  Compensation  under  the 
Workmen's  Compensation  Law,  for  the  Death  of  Edwaed  J. 
White,  against  The  Abous  Company,  Employer;  Tkavelers' 
IsBDBAKoi  Company,  Insurance  Carrier 

Death  File  No.  A-244 

(Decided  Much  13,  IMS) 

Injuries  rafttftlned  by  Edw>rd  J.  WUte,  leaultlng  in  Ua  tieatli,  wkUe  emploTcd 
aa  an  elcTator  operatoi  br  tbe  ATgas  Company,  at  Albany,  H.  T. 

On  September  4,  1917,  Edward  J.  White,  while  employed  as  an  elevator 
operator  by  the  Argus  Company,  engaged  in  the  business  of  printing  in  the 
city  of  Albany,  N.  Y.,  and  while  in  the  regulaj-  course  of  his  employment 
ia  operating  an  electric  elevator,  fell  down  the  elerHtor  ahatt.  Bis  body 
was  found  in  the  bottom  of  the  ahatt,  death  resulting  from  a  fractured 
slcnll  caused  by  falling  ao  unknown  distance.  There  were  no  eye  witnesses 
to  the  accident.  The  average  weekly  wage  of  Edward  J.  Wltite  was  the 
sum  of  twelve  dollars.  The  decedent  left  him  surviving  as  his  onl; 
dependents  his  mother  and  two  aiatera  under  the  age  of  eighteen  years. 
Awards  made. 

This  claim  came  on  for  hearing  hefore  the  State  Industrial 
Commission  at  its  ofifice  at  Albany,  N.  T.,  on  November  1,  1917, 
January  2,  1918,  and  March  13,  1918. 

Robert  W.  Bonynge,  counsel  to  State  Industrial  Commission. 

Amos  H.  Stephens,  attorney  for  employer  and  insurance  carrier. 

John  J.  McManus,  attorney  for  claimants. 

By  the  Commission. —  All  the  evidence  submitted  before  dre 
Commission  having  been  heard  and  duly  considered,  the  Coimnis 
sion  makes  its  conclusions  of  fact  and  award,  as  follows: 

On   September  4,   1917,   the  day  when   Edward  J.   Whitp 
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received  the  injuries  which  resulted  in  his  death,  he  resided  at 
Ko,  140  Orange  street,  Albany,  N.  Y.,  and  was  employed  by  the 
Argus  Company  engaged  in  the  business  of  printing,  and  in  con- 
nection therewith  in  the  operation  of  freight  and  passenger  ele- 
vators.   Edward  J.  White  was  employed  as  an  elevator  operator. 

On  said  date  Edward  J.  White  was  working  for  his  wnployer 
at  his  employer's  plant  located  at  Broadway  and  Beaver  street, 
Albany,  N.  Y.,  and  while  engaged  in  the  regular  course  of  hie 
employment,  while  operating  an  electric  elevator,  he  fell  down 
the  elevator  shaft.  His  body  was  found  in  the  bottom  of  the  shaft, 
he  having  been  killed  as  a  result  of  a  fractured  skull  caused  by 
falling  an  unknown  distance  —  there  having  been  no  eye  wit- 
nesses. When  the  body  was  found  the  elevator  car  was  at  the 
fifth  or  top  floor  of  the  shaft.  A  short  time  prior  to  the  finding 
of  his  body  he  had  been  seen  in  the  car  operating  the  elevator. 

At  the  time  of  said  accident  Edward  J.  White  was  of  the  age 
of  sixteen  years.  He  had  begun  work  as  a  messenger  and  had 
later  been  promoted  to  elevator  operator.  As  he  progressed  iu 
the  same  employment  his  wages  on  bis  arriving  at  his  majority 
and  prior  thereto  under  normal  conditions  would  have  increased. 
The  average  weekly  wage  of  Edward  J.  White  at  the  time  of  tb« 
injury  and  death,  taking  into  consideration  the  fact  that  under 
normal  conditions  his  wages  would  be  expected  to  increase,  is 
determined  at  twelve  dollars. 

Edward  J,  White  left  him  surviving  no  wife  or  child  under 
the  age  of  eighteen  years,  but  left  surviving  Maria  L.  White, 
aged  forty-eight  years,  mother  dependent  upon  him  at  the  time 
of  said  accident,  and  also  two  sisters,  Mary  White,  aged  eleven 
years,  and  Catherine  White,  aged  fourteen  years,  both  dependent 
upon  him  at  the  time  of  said  accident,  the  claimants  herein. 

Due  notice  of  death  was  given  to  the  employer. 

Award  of  compensation  is  hereby  made  against  the  Argus  Com- 
pany, employer,  and  Travelers'  Insurance  Company,  Insurance 
carrier,  to  Maria  L.  White,  dependent  mother,  aged  forty-eight 
years,  at  the  rate  of  $2,885  weekly  during  dependency;  to  Mary 
White,  dependent  sister,  aged  dev^i  years,  and  to  Catherine 
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White,  dependent  sister,  aged  fourteen  years,  at  the  rate  of 
$1,731  weekly  to  each  until  they  shall  respeetively  arrive  at  the 
age  of  eighteen  years;  and  to  Joseph  F.  Harrigan  the  worn  of 
$100  on  account  of  the  funeral  exp^uoB  of  Edward  J.  White, 


In  the  Matter  of  the  0aim  of  Catbbiwa  di  Feo  Acocella, 
Widow,  on  Behalf  of  Herself  and  Minor  Children,  for  Com- 
pensation under  the  Workmen's  Compensation  Law  for  tho 
Death  of  Anoblo  Mabio  Aoooella,  against  Joiiir  Impeblale, 
Employer;  MAsaACHnsETTS  Bonding  and  iNsnaABOB  Com- 
pany, Insurance  Carrier 

Claim  No.  40744 

(Decided  Mkrch  13,  1918) 

InJariM  nstafaud  1)7  Angelo  Hario  Acocella,  nanltiiiE  Is  Ui  Owth,  wUla 
employed  as  >  rock  Uboret  by  Jolin  ImpeiUle  in  tlu  city  of  Hew  York. 
On  August  26,  ISie,  Angelo  Mario  Acooella,  while  employed  by  John 
Imperiale  aa  a  laborer  in  the  excavatiiig  of  rock  at  Grand  Boulevard  and 
One  Hundred  and  Eif^hty-first  street,  New  York  citj,  was  lifting  an  Iron 
beam,  together  with  other  employees,  when  the  beam  slipped  from  a  saw- 
horse  and  fell  upon  his  right  leg,  resulting  in  a  comminuted  fracture 
requiring  an  operation  for  Lane  plating.  This  operation  resulted  in  a 
slight  shortening  of  the  leg,  stitTening  of  the  ankle  joint  and  a  defect  in 
walking,  which  disabled  him  from  the  date  of  the  accident  to  August  2S, 
1917,  the  date  of  his  death.  The  severity  of  the  injury  Iirwered  the  vitality 
of  Angelo  Mario  Acocella.  At  the  time  of  the  injury  tuberculosis  existed 
in  some  degree  and  the  auaeBthetic  required  at  the  operation  on  the  Itg 
caused  an  additional  irritation  in  a  previously  diseased  organ,  which  was 
a  ccHitributing  factor  in  making  more  active  the  dormant  tubereuloaia 
which  already  existed,  and  which  resulted  in  his  death.  The  average 
wedtly  wage  of  Angelo  Mario  Acocella  waa  the  sum  of  fourteen  dollars 
and  forty-two  cents.  He  left  bim  surviving  bia  widow  and  two  minor 
sons  under  eighteen  yesis  of  age.    Awards  made. 

The  injuries  which  resulted  in  the  death  of  Augelo  Mario 
Acocella  occurred  on  August  26,  1916.     Thereafter  awards  of 
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compensation  were  dulj  made  to  the  injured  employee  on 
itareh  5,  1917,  March  27,  1917,  and  on  May  1,  1917,  covering 
in  all  the  period  vp  to  April  29,  1917.  Thereafter  the  claim  for 
compensstioQ  for  disability  came  on  for  hmrng  on  September  llj 
1917,  at  which  time  the  representative  of  the  insurance  carrier 
advised  the  CommisBion  that  the  claimant  had  died  from  pul- 
monary tuberculosis.  Thereafter  the  claim  on  account  of  death 
came  on  for  hearing  on  December  20,  1917,  January  17,  1918, 
and  March  13,  1918,  on  which  latter  date  an  award  of  compenBR- 
tion  was  duly  made  to  the  widow  and  infant  children, 

Bobert  W.  Bonynge,  counsel  to  State  Industrial  Commission. 
I^ellis  &  Nellis,  attorneys  for  employer  and  insurance  carrier. 
Italian  Consul,  representing  claimants. 

Bt  the  Comuissioit. —  All  the  evidence  before  the  Commis- 
sion having  been  heard  and  duly  considered,  the  Commission 
makes  its  conclusions  of  fact,  award  and  decision,  as  follows: 

On  August  26,  1916,  the  day  when  Angelo  Mario  Acocella 
received  his  injuries,  he  resided  at  No.  2478  Arthur  avenue,  New 
York  city,  and  was  employed  by  John  Imperiale,  of  No.  566  East 
One  Hundred  and  Eighty-seventh  street,  New  York  city,  engaged 
in  the  business  of  excavation  at  Grand  boulevard  and  One  Hun- 
dred and  Eighty-first  street.  New  York  city.  Angelo  Mario 
Acocella  was  employed  as  a  rock  laborer. 

On  said  date  Angelo  Mario  Acocella  was  working  for  hia 
employer  at  the  location  above  mentioned  and  while  engaged  in 
the  regular  course  of  hia  employment,  while  lifting  an  iron  beam, 
together  with  other  employees,  the  beam  slipped  from  a  saw- 
horse  and  fell  upon  his  lower  right  leg  causing  a  comminuted 
fracture  of  the  tibia,  which  required  an  operation  for  Lane 
plating,  which  resulted  in  a  slight  shortening  of  the  leg  with 
marked  restriction  of  motion  of  the  ankle  joint  and  a  resultant 
defective  walking,  and  which  disabled  him  from  the  date  of  said 
accident  to  August  28,  1917,  the  date  of  his  death.     The  severity 


by  Google 


State  Defabtmbnt  RBposTfi 


IVol  IB]  SUt«  IndtutrUl  ConuniaaitHi 

of  the  injury  lowered  the  yitality  of  ABgelo  Mario  Acocella.  At 
the  time  of  said  injury  tuberculosis  ezisted  in  Bome  degree,  and 
the  general  ansBthetic  administered  at  the  time  of  the  operation 
on  his  1^  caueed  an  additional  irritation  in  a  previously  diBeased 
organ,  which,  together  with  the  lowering  of  the  vitality  on  account 
of  the  severity  of  the  injury,  were  contributing  activating  factors 
calling  into  play  dormant  tuberculosis  which  existed  prior  to  and 
at  the  time  of  said  accident  and  which  resulted  in  his  death  on 
August  28,  1917, 

■  The  average  weekly  wage  of  Angelo  Mario  Acocella  was  the 
sum  of  fourteen  dollars  and  forty-two  centa. 

Angelo  Mario  Acocella  left  him  Burviving  Caterina  di  Feo 
Acocella,  widow,  aged  thirty-one  years,  and  Michele  Angelo 
Acocella,  son,  aged  seven  years,  and  Vito  Acocella,  son,  aged  four 
years,  the  claimants  herein. 

It  does  not  appear  whether  written  notice  of  death  was  giv«» 
to  the  employer  within  thirty  days  thereafter,  but  the  employei" 
was  aware  of  the  death  within  thir^  days,  as  appears  from 
minutes  of  September  11,  1917;  therefore,  neither  the  employei 
nor  insurance  carrier  was  prejudiced  by  the  failure,  if  any,  ti) 
give  written  notice  of  death  within  thirty  days  thereafter.  On 
the  other  hand,  it  has  not  been  established  as  a  fact  that  claimautx 
have  failed  to  comply  with  section  18  of  the  CompEsisatiou  Law, 
and  it  is,  therefore,  presumed  under  section  21  that  sufHcient 
notice  of  death  was  given. 

Award  of  compensation  is  hereby  made  against  John  Imperiale, 
employer,  and  Massachusetts  Bonding  and  Insurance  Company, 
insurance  carrier,  to  the  widow  and  minor  childrsi  of  Angelo 
Mario  Acocella,  deceased  employee,  as  follows :  To  Caterina  di 
Feo  Acocella,  widow,  aged  thirty-one  years,  at  the  rate  of  font 
dollars  and  thirty-three  cents  weekly  during  widowhood,  with 
two  years'  compensation  in  one  sum  upon  remarriage;  to  Michele 
Angelo  Acocella,  son,  aged  seven  years,  and  to  Vito  Acocella, 
son,  aged  four  years,  at  the  rate  of  one  dollar  and  forty-four 
cents  weekly  to  each  until  they  shall  respectively  arrive  at  'he 
age  of  eighteen  years;  and  in  case  of  the  subsequent  death  of 
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Caterina  di  Feo  Acocella,  widow,  then  the  paymentB  to  the 
children  shaU  be  proportionately  increased  tintil  each  ^all  be 
receiving  a  enm  equal  to  15  per  cent  of  the  above  mentioned 
average  weekly  wage. 

The  failure,  if  any,  to  give  written  notice  of  death  to  employer 
within  thirty  days  thereafter  is  hereby  excused  on  the  ground 
that  neither  the  employer  nor  insurance  carrier  waa  prejadiced 
by  such  failure,  if  any. 


In  the  Matter  of  the  Claim  of  Mabt  E.  Woollbt,  Mottier,  for 
Compensation  Under  the  Worhmem'a  Compensation  Law,  for 
the  Death  of  Ibtiito  Woollbt,  against  Gbnbva  Ctjtlbbt  Com- 
PAiTT,  Employer;  Aubbioan  Mutual  Liability  Ihbubarob 
Company,  Insurance  Carrier 

Albany  File  No.  18487 

(Decided  Uarch  14,  10]9) 

InJtniM  mUIiud  by  Irrini;  WooDer,  renltlsf  In  liU  deatk,  whila  employed 
by  tbe  Genera  Cntleiy  Company. 

An  awsrd  wae  made  to  Hary  E.  Woolley,  the  mother  of  the  deceased, 
for  compeneation  growing  out  of  Ills  death  In  January,  1917,  the  award 
being  made  In  May,  IQIT,  fnHU  which  award  an  appeal  waa  taken  to  the 
Appellate  Division  which  affirmed  tbe  decieion.  The  present  application 
is  made  by  tbe  insurance  carrier  to  vacate  the  award,  notwithstaading 
the  decision  of  tbe  Appellate  Division,  on  the  ground  that  subsequent 
investigation  shows  that  the  teetimony  was  either  not  full  or  explicit, 
or  not  properly  understood  by  the  Commission.  Held,  that  no  reason 
appears  in  the  papers  for  Tscatlng  the  award  affirmed  by  the  Appellate 
Division;  that  deceased  was  about  his  employer's  business  when  Injured 
and  waa  so  engaged  with  the  knowledge  and  assent  of  his  employer, 
and  tbe  motion  to  vacate  tbe  award  must  be  denied. 

An  award  was  made  to  the  claimant  in  this  case  aa  the  motder 
of  Irving  Woolley  for  compensation  growing  out  of  hie  death 
in  January,  1917.  Said  award  was  made  in  Hay,  1917,  and  from 
it  an  appeal  was  takea  to  the  Appellate  Division,  where  the 
same  was  afBrmed.  The  insurance  carrier  now  makes  applica- 
tion to  have  the  award  vacated  notwithstanding  the  affirmance  by 
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the  Appellate  Division,  on  the  ground  that  subsequent  investiga- 
tion shows  that  the  testimony  given  on  the  hearing  of  the  case 
was  either  not  full  or  explicit,  or  not  properly  understood  by 
the  ConunisBion. 

Geo.  F.  Ditmars  and  W.  S.  McGreevy,  for  claimant 

W.  E,  Lipscomb,  for  insurance  carrier. 

Lyon,  Commissioner. —  The  award  which  was  made  and 
affirmed  was  based  in  part  on  the  following  testimony :  "  Q.  Tou 
are  connected  with  the  Geneva  Cutlery  Co,  ?  A.  Yes,  Q.  In 
what  capacity?  A.  General  Manager  and  Treasurer.  Q.  At 
the  time  of  the  injuries  received  by  Irving  WooUey  he  was 
employed  by  your  Company?  A.  Yee,  sir.  Q.  And  the  injuries 
received  were  received  while  he  was  in  your  employ  ?  A.  Yes, 
sir.  Q.  Did  he  ever  go  back  to  work  after  the  injury  ?  A.  No, 
never  left  the  hospital,  Q.  Was  it  Mr.  WooUey's  custom  to  go 
down  for  mail  at  noon  time?  A.  It  was,  yea,  sir.  Q.  And  it 
was  often  the  custom  to  use  your  machine  to  go  backwards  and 
forwards!  A.  It  was,  yes,  he  was  in  the  habit  of  meeting  the 
driver  there  and  get  the  mail,  then  ride  up.  Q.  Of  course  that 
was  done  with  the  knowledge  of  yourself?  A.  Yes,  we  knew 
they  were  using  the  car.  Q.  Was  the  mail  heavy  ?  A.  Not  apt 
to  be,  no,  Q.  What  was  his  general  work?  A.  He  was  in  the 
order  department  at  the  factory.  Q.  Was  he  operating  the  auto- 
mobile? A,  No.  Q,  But  you  used  the  automobile  for  him  to 
go  after  the  mail  and  bring  it  back  in  the  automobile  ?    A.  Yes." 

The  Commission  found  that  "  In  the  course  of  his  erapl(r^- 
ment  he  was  required  to  go  for  mail  daily  to  and  from  the  post 
office,  a  distance  of  one  and  one-quarter  miles  each  way  from  the 
plant,  and  was  provided  with  transportation  to  and  fro  by  his 
employer  in  an  automobile  owned  by  his  employer  and  operated 
by  a  fellow  employee.  On  said  date  while  Irving  Woolley  waa 
returning  from  the  post  office  in  the  automobile  with  mail,  in 
the  course  of  his  employment,  the  car  of  his  employer  in  which 
he  was  riding  skidded  from  the  street  railway  tracks  on  account 
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of  the  icy  street,  Btriking  the  curb  and  throwing  him  to  the 
ground,  resulting  in  his  death." 

The  vacation  of  the  award  is  now  asked  upon  an  afBdavit  in 
which  it  is  stated  that  Mr.  Henry  wrote  the  insurance  carrier,  as 
follows: 

"Acknowledging  yours  of  the  18th  inst.,  I  wish  to  advise 
receipt  of  copy  of  testimony,  and  from  my  reading  of  page  24 
and  page  45,  there  is  an  appaiwit  discrepancy  between  my  state- 
ment and  the  conclusion. 

"  The  word  '  duty  *  was  not  mentioned  in  any  of  my  testimony. 
It  was  not  the  duty  of  Mr.  Woolley  to  get  the  mail,  nor  was  it 
the  duty  of  any  one  in  the  office  to  get  the  mail.  The  facts  are 
that  some  of  the  office-boys  did  get  the  mail  occasionally,  but  it 
was  the  duty  of  the  licensed  chauffeur  to  bring  the  mail  up. 
This  chauffeur  was  in  the  habit  of  meeting  some  of  the  boys 
from  the  office  at  the  Post-office  and  these  boys  evidently  made 
a  custom  of  meeting  the  chauffeur  often  getting  the  mail  from 
the  Post-office  and  riding  back  to  the  plant  with  him. 

"  The  above,  I  believe,  will  explain  fuUy  the  discrepancy  in 
qnestion," 

"  (Signed)       Qktxwa.  Cctlkbt  Company, 

"H.  L.  Hbnbt,  Manager." 

I  cannot  find  in  the  papers  any  reason  for  vacating  an  award 
which  has  passed  the  scrutiny  of  the  Appellate  Division.  It  is 
true  the  affidavit  states  that  facts  now  brought  forward  by  Mr. 
Henry  were  not  ascertained  until  after  the  hearing  in  the 
Appellate  Division,  bnt  there  is  no  reason  stated  why  the  facts 
should  not  have  been  known,  and  I  can  see  no  reason  why  the 
case  should  be  re-tried  de  novo  because  Mr.  Henry  did  not  make 
himself  fully  understood  by  the  insurance  carrier  when  the  case 
was  tried.  Moreover,  I  do  not  see  how  from  Mr.  Henry's  testi- 
mony already  quoted,  any  other  decision  could  be  made  than  the 
one  which  was  mada  It  may  be  that  it  was  not  the  duty  of 
Mr.  Woolley  to  get  the  mail,  but  on  Mr.  Henry's  sworn  statement 
it  was  the  custom  for  him  to  do  so,  as  his  employer  well  knew, 


by  Google 


State  Befabtmbmt  Rbpobtb 


[VoL  15]  state  Induetrial  CominlMiwi 

and  lie  was  using  hia  employer's  automobile  in  doing  so.  The 
business  of  the  employer  is  one  of  the  hazardous  occupations 
enumerated  iu  the  statute,  and  Bubdirision  4  of  section  3  of  the 
Workmen's  Compensation  Law  gives  coverage  to  all  the  employeea 
of  an  employer  whose  principal  business  is  that  of  carrying  on  or 
conducting  a  hajiardous  employment  upon  the  premises  or  at  the 
plant  or  in  the  coorse  of  his  employment  away  from  the  plant 
of  his  employer.  Mr.  Woolley  was  surely  about  hia  employer's 
business  at  the  time  when  be  was  injured  and  was  so  engaged 
with  the  knowledge  and  assent  of  hia  employer,  and  I  think  the 
motion  to  vacate  the  award  must  be  denied. 

Ou  the  14th  of  March,  1918,  the  Commission  acted  on  the 
foregoing  matter  in  accordance  with  the  forgoing  opinion. 


In  the  Matter  of  the  Claim  of  Bsiruui  F.  Nolan,  Widow,  for 
Comp^isation  under  the  Workmen's  Compensation  Law,  for 
the  Death  of  Gbobok  Nolas,  against  Geoeob  F.  Shetlih 
Mamupactitbiiig  Compast,  Employer,  H.  D.  Eliasoh,  Trua- 
tee;  Staitdabd  Accident  iHaDSAUCB  Compaht  and  ZmaiCH 
Oenekal  Aocideht  ahd  Liabilitt  Issdraiicb  Compaht, 
Insurance  Carriers 

Albany  Death  File  No.  18677 

(Decided  March  14,  1913} 

Application  by  tlie  Zurlcli  General  Acddent  and  Liability  Inaotanee  Company, 
in  a  case  where  claimant  is  entitled  to  competuatlon,  for  a  determination 
that  the  policy  isaned  by  aaid  company  has  been  canceUed  and  that  tlie 
Standard  Accident  Insurance  Company  should  tw  looked  to  for  the 
amount  of  the  award. 

It  fa  admitted  that  the  claimant,  Beulah  F.  Nolan,  widow,  is  entitled 
to  compenBation  for  the  death  of  Qeorge  Nolan,  the  only  question  at 
Imus  being  which  of  two  insurance  carriers  is  liable  for  the  pay- 
ment of  the  award.  Prior  to  the  date  of  the  accident  the  Zurich  General 
Accident  and  Liability  Inanrance  Company  lasued  Its  policy  of  insur- 
ance to  the  Qeorge  F.  Shevlin  Manufacturing  Company,     llie  latter  com- 
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pauf  becuM  involTed  In  flnnncial  difficultiee  uid  a  Ur.  Eliaton  nu 
appointed  receiver  in  bankruptcy  in  November,  1016,  and  a  little  later 
was  appointed  truatee  in  bankruptcy  for  the  aome  company.  An  attempt 
was  made  thereafter  to  formally  cancel  the  insurance  policy  under  the 
proviaiona  of  aubdiviuon  S  of  section  54  of  the  Workmen's  Compensation 
Law.  Ur.  Eliaacn,  aa  trustee,  thereafter  took  out  a  policy  of  the 
Standard  Accident  Insurance  Company  and  this  policy  was  in  force  at 
the  time  of  the  accident  He  consideration  of  this  ease  was  delayed 
pending  the  result  of  an  appeal  to  the  Court  of  Appeals  in  the  case  of 
Hargraves  v.  George  F,  Shevlin  Manufacturing  Company,  and  in  line 
with  that  decision  this  case  was  decided  by  the  Commission  so  as  to 
hold  both  insurance  rompaniea  liable  under  their  policies  and  making  an 
award  against  both.  The  Zurich  Guieral  Accident  and  Liability  Insur- 
ance Ctonpany  now,  however,  applies  for  a  rehearing  on  the  ground  of 
additional  evidence  in  this  case  not  covered  by  the  Hargraves  case. 
Batd,  that  under  the  facts  shown  the  application  to  have  the  award 
vacated  mast  be  d«ied  and  the  award  made  by  tlie  deputy  affirmed. 

Claim  18  made  by  the  widow  of  George  Nolan  fot  compensation 
for  herself  and  minor  child  for  his  death  on  November  8,  1915, 
aa  the  result  of  an  indostrial  accident.  There  is  no  doubt 
that  the  claimant  is  entitled  to  compensation.  The  only  ques- 
tion to  be  decided  is,  which  of  the  two  insurance  carriers  is  liable 
for  the  payment  The  Zurich  General  Accident  and  Liability 
Company  issued  its  policy  of  insurance  to  the  George  F.  ShevHn 
Manufacturing  Company  prior  to  the  date  of  this  accident.  The 
George  F.  Shevlin  Manufacturing  Company  got  into  financial 
difficulties  and  Mr.  Eliason  was  appointed  receiver  in  bankruptcy 
on  or  about  Novranber  1,  1915,  and  thereafter  on  or  about 
November  24,  1915,  was  appointed  trustee  in  bankruptcy  for  the 
Baid  company.  After  the  appointment  of  Mr.  Eliason  some 
attonpt  was  made  to  have  the  policy  changed  to  cover  the  risk  as 
receiver  and  trustee,  but  without  avail,  and  thereafter  some 
attempt  was  made  to  formally  cancel  the  policy,  pursuant  to  sub- 
division 5  of  section  54  of  the  Workmen's  Compensation  Law. 
Thereafter  the  policy  of  the  Standard  Accident  Insurance  Com- 
pany was  issued  to  Mr.  Eliason  and  was  in  force  at  the  time  of 
the  accident 

The  case  of  Hargraves  v.  George  F.  Shevlin  Manufacturing 
Company  was  decided  by  this  Commission  eome  months  ago,  and 
the  Commission  found  that  both  insurance  companies  were  liable 
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under  their  policies  and  made  an  award  against  both,  and  the 
ComraisBion's  decision  has  been  affirmed  both  by  the  Appellate 
Division  and  by  the  Court  of  Appeals.  Thereafter,  thia  case 
came  on  for  hearing  before  one  of  onr  deputies  and  an  award  has 
been  made,  apparently  on  the  strength  of  the  decision  in  the  Har- 
graves  case.  In  fact  the  decision  of  this  case  bad  been  held  up 
for  some  time  in  order  to  get  the  raling  of  the  Court  of  Appeals 
in  the  Hargravee  case,  and  it  seems  to  have  been  generaUy  under- 
stood that  the  decision  of  that  case  would  make  the  law  for  this 
and  some  other  cases.  However,  there  was  no  stipulation  that  this 
case  should  abide  the  event  of  the  Ilargraves  case,  and  the  Zurich 
General  Accident  Insurance  Company  has  made  application  for  a 
rehearing,  on  the  ground  that  it  now  has  evidence  to  produce  in 
this  case  which  was  not  produced  in  the  Hargraves  case,  showing 
that  they  are  not  liable  under  their  policy  of  insurance.  The 
testimony  has  be^i  taken  and  it  now  comes  on  for  a  final 
determination. 

Claimant  in  person. 

Edward  F.  Lindsay,  for  Zurich  General  Accident  and  Liability 
Insurance  Company. 

Neile  F.  Towner,  for  Standard  Accident  Insurance  Company. 

Lton,  Commissioner. —  It  is  strenuously  insisted  by  the  repre- 
sentative of  the  Standard  Accident  Insurance  Company  that  the 
Commission  ought  not  to  disturb  the  award  made  by  the  deputy, 
on  the  ground  that  it  has  all  the  time  been  understood  that  the 
decision  of  the  Hargraves  case  should  be  controlling  in  thie  case. 
It  is  no  doubt  true  that  all  parties  supposed  &at  the  Hargraves 
decision  would  make  the  law  for  this  case,  but  the  Zurich  Gen- 
eral Accident  and  Liability  Company  having  discovered  what  il 
supposes  to  be  additional  testimony  which  should  make  a  different 
decision  in  this  case  from  that  of  the  Hargraves  case,  I  do  no' 
think  it  should  be  debarred  from  making  the  attempt  If  a  mis- 
take in  the  proof  was  made  in  the  Hargraves  case,  there  is  no 
reason  why  the  insurance  company  should  be  compelled  to  pet^ 
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petoate  that  mistake  in  other  cases,  at, least  in  the  absence  of  a 
direct  stipulation  that  the  otfier  cases  should  abide  the  event  of 
the  Hargiaves  case. 

I  do  sot  think  the  new  proofs  substantiate  the  claim  of  the 
Zurich  Company  that  it  ancceeded  in  making  a  formal  cancellation 
of  its  policy  of  insurance.  It  is  strenuously  insisted,  however, 
by  that  company  that  its  policy  of  insurance  terminated  by  action 
of  law  when  the  title  to  the  property  of  the  Shevlin  Manufactur- 
ing Company  passed  in  bankruptcy  proceedings  to  Mr.  Eliason^ 
as  receiver  and  trustee  in  bankruptcy.  I  confess  that  this  posi-  - 
tion  appeals  to  me  as  a  matter  of  law  with  a  good  deal  of  force. 
I  had  always  gnpposed  that  it  was  fundamental  to  all  kinds  of 
insurance  that  an  insurance  policy  could  only  be  enforced  by  the 
particular  person  to  whom  it  was  issued  and  that  any  change  in 
ownership  either  by  contract  or  by  operation  of  law  voided  the 
policy  in  the  absence  of  a  consent  of  the  insurer  to  substitute  a 
new  purchaser  or  owner.  Subdivision  3  of  section  54  of  the 
Compensation  Law  is  as  follows: 

"  3.  Insolvency  of  employer  does  not  release  the  insurance 
carrier.  Every  such  policy  shall  contain  a  provision  to  the  effect 
that  the  insolvency  or  bankruptcy  of  the  employer  shall  not  relieve 
the  insurance  carrier  from  the  payment  of  compensation  for  in- 
juries or  death  sustained  by  an  employee  during  the  life  of  such 
policy." 

It  hardly  seems  to  me  that  this  provision  was  intended  to 
change  the  fundamental  theory  of  all  insurance  an^i  cause  a- 
policy  of  insurance  to  run  to  an  entirely  different  person  than  the 
one  to  whom  it  was  issued.  I  should  have  supposed  that  the  life 
of  the  policy  terminates  with  the  transfer  of  interest  of  the 
insured-  I  am  unable  to  see  how  Mr.  Nolan  can  have  been  an 
employee  of  the  Shevlin  Manufacturing  Company  after  that  com-, 
jfMiny  had  been  adjudicated  bankrupt  and  had  its  assets  trans- 
ferred to  a  trustee.  However,  I  am  of  the  opiijion  that  the  ques- 
tion is  not  open  here  but  that  the  decision  of  the  Hargraves  case 
OB  this  point  is  conclusive  upon  this  Commission.  There  Was  - 
proof  in  the  Hargraves  case  that  Mr.  Haigraves'  injury  hap- 
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pened  after  the  bsnkrupt^  of  tlie  Sherlin  Manafactnring  Com- 
pucy  and  while  Mr.  Eliason  wu  in  charge  aa  either  receiver  or 
trostcc  in  bankruptcy,  and  the  Appellate  Division  and  Court  of 
Appeals  both  held  that  the  Zurich  was  liable  under  its  policy. 
Thus,  in  the  Hargravee  case  it  appears  on  page  5  of  the  Court 
of  Appeals  record  that  the  accident  to  Ur.  Haigraves  happened 
on  the  17th  day  of  Decanher,  1916,  and  on  page  14  of  that  record 
it  appears  that  Hr.  Eliason  was  appointed  receiver  in  bank- 
mpti^  on  Sefitonber  1,  1915,  and  trustee  in  bankruptcy  on  the 
24th  of  November,  1915,  ao  that  the  question  was  squardy  pre- 
sented by  the  record  in  the  Hargraves  case.  It  is  claimed  l»y  the 
representative  of  the  Zurich  Insurance  Company  that  this  point 
was  not  briefed  or  argued  in  either  the  Appelate  DivisiMi  or  the 
Court  of  Appeals  and  that  it  was  therefore  probably  oveilocAed, 
but  the  testimmy  in  the  Hargraves  case  was  stipulated  into  the 
record  in  the  present  casei 

We,  therefore,  have  a  case  here  where  the  proofs  are  identical 
with  the  proofs  submitted  in  a  case  whidi  haa  passed  the  scmtiny 
of  both  the  Appellate  Division  and  the  Court  of  Appeals,  and 
while  it  may  be  true  that  throng  some  oversight  the  court's  atten- 
tion was  not  called  to  the  legal  situation  of  the  Zuridt  Company, 
growing  out  of  the  bankruptcy .  of  the  Shevlin  Kanuf acturing 
Company,  it  does  not  seem  to  me  that  this  Commission  can  take 
the  view  that  those  courts  overlooked  the  point,  but  that  the  rem- 
ec^  of  the  Znrich  Compai^,  if  it  have  any,  is  by  an  appeal  to 
those  eourts  where  the  questions  can  be  presented  de  novo  and 
where  the  overai^t  can  be  corrected,  if  it  be  one.  I  think,  there- 
fore, that  the  application  of  the  Znrich  to  have  the  award  vacated 
must  be  denied  and  the  award  made  by  the  deputy  must  be 
affirmed* 

On  the  14th  day  of  March,  1916,  the  Commission  acted  on 
the  foregoing  matter  in  accordance  with  the  foregoing  opinion. 

Commissioners  Sayer  and  Lynch  do  not  concur  as  to  the  bank- 
ruptcy policy,  and  ask  to  go  on  the  record  as  holding  that  the 
policy  continue  in  force  until  the  company  sees  fit  to  make  any 
proper  eancellati(»i  in  the  caaft 
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In  the  Matter  of  the  CSaim  of  Milo  Stbaioht,  for  CompenMtion 
under  the  WorhmoD'A  Compensation  Law,  against  David  W. 
Btbabhs,  Employer;  EuruoYmaa  Lubiutt  Ikbumaitoi  Ccm- 
paut,  Innirance  Carrier 

Albany  Death  THe  No.  36549 

(Deelded  UkkIi  14,  1918) 

laJoriM  nitalaod  ty  Hlh  Sttal^t,  nsnltiac  1>  Ui  Iwtk,  vhik  kAattig 
tlnkir  in  tk«  woods  for  D«Tid  W.  SUana. 

Tlia  decMMd,  Milo  Straight,  vaa  otuplayed  bj  Bd«ard  Wakal^j  Ut 
WMk  at  two  dollars  a  day  as  a  driver  in  Itauling  Inmber  ont  of  wood- 
land* being  lumbered  bjr  Wakehy  lor  David  W.  Steama,  tb«  owner  of 
said  landi.  Wakelej  In  securing  help  in  taking  out  the  lumber  prae- 
tloallj  acted  aa  foreman  on  the  job.  Steama,  tiw  Inmbemaa,  carrM 
w<»'kinen'i  e<»npenaatlou  Insurance;  Wakeley,  who  was  a  fanner,  and  in 
the  matter  of  taking  out  the  Inmbn'  was  a  foreoian,  did  not  have  snA 
insurance.  Hold,  that  while  Wakelej,  In  hiring  Straight,  boeame  Ua 
general  anplofar,  to  whom  he  could  look  for  his  wagea,  Bevertheleaa  H 
the  buslnesa  of  lumbering  waa  a  hazardova  tma  that  the  haaard  of  tke , 
buiineis  wai  the  obligation  of  Steams,  who  waa  the  fecial  em^oycr. 
Steams  knew  this  and  for  that  reason  had  taken  ont  ccmpenaatloB 
luiuranoe  In  eompliance  with  the  law.  HtU,  alto,  that  both  Stral^ 
and  Wakele?  wtn  for  the  time  being  emploTec*  <rf  Stearns,  the  ipedal 
employer,  and  either  of  th«a  might  look  to  Steams  lot  eampensatiaa  for 
injuries   received   In  the  eourae  ot  that  empli^nmt.    An   award   was 

Milo  Straight  was  lulled  while  hauling  timber  in  the  woods 
for  David  W.  Steama.  The  accident  occurred  tm  June  31,  191T. 
The  employmoit  was  covered  by  the  Compensaticm  Law,  and  the 
accident  arose  ont  of  and  in  the  course  of  such  emplc^ment 

Steams  was  a  lumberman  and  during  the  season  employed  nnm- 
bera  of  men  in  the  woods  and  at  the  mill.  He  employed  as  a 
foreman  in  the  woods  Edward  Wakeley,  a  farmer  of  the  locality, 
who  was  accustomed  to  going  into  the  woods  each  year  in  the 
logging  season.    Wakel^  had  authority  to  obtain  the  necessary 
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men,  and  he  hired  Milo  Straight,  a  driver,  who  had  fonnerly 
been  employed  by  him  on  his  farm,  to  work  at  two  dollars  a  day. 
Steams  also  rented  a  team  from  Wakeley.  Straight  was  to  drive 
the  team,  and  Wakeley  was  paid  five  dollars  a  day  for  the  team 
and  driver;  and  board  for  the  driver.  Out  of  the  five  dollars  was 
to  be  paid  Straight's  wages  of  two  dollars.  It  appears  that  on 
at  least  one  day  the  deceased  worked  in  the  mill  and  was  not 
engaged  in  driving. 

It  appears  that  while  Straight  had  at  various  times  worked  for 
Wakeley,  he  had  not  been  so  employed  for  about  one  month  prior 
to  the  time  he  was  hired  to  go  into  the  woods. 

Stearns,  the  lumberman,  carried  workmen's  compensation  in- 
surance. Wakeley,  the  farmer,  and  acting  foreman  on  the  job, 
did  not. 

W.  L.  Tufts  and  A,  B.  Abeam,  for  the  Employers  Liabili^ 
Insurance  Company. 

Frank  D.  Morehouse,  for  Edward  Wakel^. 

Sateb,  Commissioner. —  It  is  contended  here  that  this  is  a 
case  of  a  general  and  special  employer  and  that  the  Commission 
should  award  the  compensation  against  the  general  employer. 
Wakel^,  the  foreman,  who  rented  his  team  and  driver  to  Steama, 
was  the  general  employer.  The  business  upon  which  they  were 
engaged  was  the  business  of  Stearns,  the  lumberman.  The  hazard 
of  the  employment  was  the  hazard  of  Steams'  business.  The 
accident  was  that  of  a  falling  log  and  is  an  accident  more  con- 
nected with  a  lumbering  operation  than  with  that  of  farming  or 
of  driving  a  vehicle,  Stearns,  the  special  employer,  knew  hia 
employment  was  hazardous  and  he  complied  with  the  law  by 
securing  the  payment  of  compensation  to  his  workmen.  Wakeley, 
the  general  employer,  was  for  the  purpose  of  this  lumbering  oper- 
ation the  foreman  and  agent  of  Steams,  He  directed  Straight's 
work,  but  not  as  Straight's  employer,  but  rather  as  the  for«nan 
for  Steams.    Wakeley' himself  was  working  for  wages  for  Steams. 
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As  an  employee  may  under  the  common  law  of  master  and 
servant  look  to  his  general  employer  for  bis  wages,  and  to  hia 
special  employer  for  damages  for  n^ligent  injuries,  so  under 
the  Workmen's  Compensation  Law  he  may  so  far  as  its  provisions 
are  applicable  look  to  tbe  one  or  to  the  other,  or  to  both,  for  coiH' 
pensation  for  injuries  due  to  occupational  hazards,  and  this  Com- 
mission may  make  audi  an  award  as  the  facts  in  the  particular 
ease  may  justify.  Matter  of  Denoyer  v,  Cavanaugh,  221  N.  T. 
273;  Miller  v.  North  Hudson  Cootracting  Co.,  166  App.  Div. 
348. 

It  is  true  that  this  Commission  has  in  some  instances  awarded 
compensation  against  the  general  employer,  as  the  Court  of  Ap- 
peals baa  said  in  Matter  of  Denoyer,  supra:  "  The  Industrial 
Commission,  therefore,  has  full  power  to  make  an  award  against 
the  general  employer.  It  does  not  follow  that  by  the  application 
of  this  rule  the  special  employer  is  not  to  be  held  in  any  caae. 
*  *  *  If  the  men  are  under  the  exclusive  control  of  the  spe- 
cial employer  in  the  performance  of  work  which  is  a  part  of  his 
business,  they  are,  for  the  time  being,  his  emplt^ees." 

In  this  particular  case,  both  the  injured  employee  and  the  gen- 
eral  employer  himself,  were  for  the  time  being  employees  of 
Stearns,  the  special  employer,  and  either  of  them  might  look  to 
Steams  for  compensation  for  injuries  received  in  the  course  of 
that  employment 

It  appears  from  the  testimony  that  in  the  vicinity  in  which 
this  accident  occurred  in  the  conduct  of  the  lumbering  industry, 
practically  acventy-five  per  cent  of  the  teams  supplied  on  lumber- 
ing jobs  are  furnished  1:^  the  farmers  in  the  neighborhood,  and 
that  the  farmers  owning  and  supplying  such  teams  do  not  cus- 
tomarily carry  compensation  insurance  on  the  drivers  of  the  teams 
supplied.  On  the  contrary,  it  is  customary  for  the  lumbermen 
to  insure  such  risks. 

In  the  case  of  Sullivan  v.  Preston,  177  App.  Div.  110,  the 
local  custom  of  hiring  workmen  in  the  limibering  business  was 
considered  as  controlling. 

Moreover,  the  general  employment  of  Straight  by  Wakeley  was 
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an  employment  at  farm  labor,  which  indofltiy  is  Bpetuficolly  ex- 
cluded from  the  Compensation  Law. 

The  hazardous  buainess  was  that  of  Steams.  The  profit  in 
the  business  was  to  go  to  him. 

I  am  of  the  opinion  that  the  facts  and  circunwtanceB  in  this 
case  juatify  an  award  against  Steams,  and  I  so  advise. 

On  the  14rth  da;  of  March,  1918,  the  Commission  acted  on  the 
for^;oing  matter  in  accordance  with  the  foregoing  opinion. 


In  the  Matter  of  the  Claim  of  Mabt  K.  Woodhdff,  Widow,  for 
Compensation  under  the  Workmen's  Compensation  Law,  for 
the  Death  of  Jons  C.  Woodedpf,  against  L.  K.  Combtook, 
Employer;  Tbavelebb'  Insurance  Company,  Insurance 
Carrier 

Caae  No.  38787 

<Decided  March  14,  1918) 

InjnrleB  Bostained  by  John  C.  WoodrnS,  reanltfnc  in  hte  death,  wUto  «fl»jBi 

by  L.  K.  Comitock  ill  hoisting  iron  pipe. 

On  March  10,  1017,  the  deceased  wai  engaged  with  one  Meltober  in 
hoiating,  by  idcoob  of  a  block  and  fall,  four-incJi  iron  pipei  about  ten 
feet  long.  Meltcher,  who  was  in  the  banrmnnt  of  the  premisec  when 
they  were  at  woric,  attached  the  pipes  to  a  rope  and  Woodrnff,  on  the 
fifth  Aoor,  was  swinging  the  pipe  onto  the  floor,  both  men  pulling  <»  the 
other  end  of  the  rope  which  passed  through  tlie  block  and  fall,  ^e 
pieces  of  pipe  weighed  about  IBO  or  170  pounda  each.  When  the  p4pe 
had  been  lifted  to  about  the,  level  of  the  fifth  floor  WoodrnfT  shouted 
"All  right "  and  was  about  to  swing  the  pipe  onto  the  floor  when  the 
pipe  suddenly  fell  to  the  haaement  with  auch  force  ai  to  lift  the  otber 
man  completely  off  his  feet.  On  inTeetigating  Woodruff  was  found  on 
the  fifth  floor  dead.  The  deceased  had  not  been  In  good  Itealtb  but 
apparently  died  from  heart  trouble.  The  question  here  is  aa  to  wtiether 
his  death  was  the  result  of  an  industrial  accident.  BeU,  that  the  lifting 
of  one-half  of  the  weight  of  this  pipe  in»olved  a  heavy  strain  and  the 
bad  heart  condition  was  increased  by  tliia  strain,  bringing  the  lite  of 
the  workman  to  a  close  at  an  earlier  period  than  would  otherwise  have 
been  ttie  case.    An  award  was  made. 
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The  claimant  asks  for  compensfttion  as  widow  of  John  C. 
Woodruff,  growing  oat  of  his  death  on  March  19,  1917,  as  the 
result,  it  is  claimed,  of  an  industrial  accident.  Mr.  Woodruff 
was  engaged  with  one  Barney  Meltcfaer  on  said  day  in  hoistiug 
with  a  hlock  and  fall  four  inch  iron  pipes  about  ten  feet  long. 
Tbeee  pipes  were  attached  to  a  rope  in  the  basement,  and  Mr. 
Meltcher  in  the  basement  and  Mr.  Woodruff  on  the  fifth  floor 
were  lifting  same  by  pulling  on  the  other  end  of  the  rope  which 
passed  throu^  the  blo<^  and  fall.  These  pieces  of  pipe  were 
about  160  or  170  pounds  each.  The  two  men  had  hoisted  pipe 
in  this  manner  to  about  the  level  of  the  fifth  floor  when  Mr. 
Woodruff  shouted  "All  right,"  and  was  apparently  about  to  swing 
the  pipe  on  to  the  floor  when  Meltcher  felt  the  pipe  fall  to  the 
basement  with  such  force  that  he  said  it  lifted  him  right  off  his 
feet.  Not  receiving  any  answer  to  his  call  as  to  what  was  the 
matter,  Meltcher  went  to  the  fifth  floor  and  found  Mr.  Woodruff 
lying  on  the  floor  apparently  dead.  The  death  certificate  gives 
the  cause  of  death  as  "  chronic  endocarditis."  Dr.  Kevin,  a 
physician  who  had  attended  Mr,  Woodruff  for  some  months 
before  and  operated  upon  him  for  stone  in  the  bladder,  was  of  the 
opinion,  although  there  was  no  autopsy,  that  the  death  was  due 
to  acute  dilatation  of  the  heart  Mr,  Woodruff  had  not  been  in 
robust  health  for  some  months,  as  was  evidenced  by  the  serious 
operation  that  Dr.  Kevin  perfonned.  He  made,  however,  a  fair 
and  uneventful  recovery,  but  seems  to  have  been  troubled  with  a 
bad  heart  for  some  time.  The  only  question  to  be  decided  is 
whether  there  is  proof  that  Mr.  Woodruff  died  as  the  result  of 
on  industrial  accidmt 

Claimant  in  person. 

R  A,  Willoughby,  for  insurance  carrier, 

Lton,  Commissioner. —  It  is  quite  true,  as  the  inonrance  carrier 
claims,  that  there  must  be  some  convincing  proof  that  the  cause 
of  death  was  due  to  an  accident,  and  that  the  Commission  cannot 
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preeume,  in  pursuance  of  Bection  21  of  the  CompensatioQ  Law, 
that  an  accident  happened,  but  I  think  under  the  circumatancf^ 
enumerated  here  and  nnder  the  decision  of  the  courts  and  of  the 
Commiseion,  we  are  warranted  in  finding  that  Mr.  Woodruff'a 
death  was  due  to  an  accident 

The  case  of  Collins  against  the  Brooklyn  Union  Qas  Compan; 
is  not  to  the  contrary,  for  in  that  case  there  was  no  evidence 
that  Hr.  Collins  had  done  anything  which  caused  the  heart  failure. 
In  the  present  case,  there  is  evidence  that  Mr.  Woodruff  was 
engaged  just  prior  to  his  death  in  helping  hoiat  pieces  of  very 
heavy  iron  pipa  Mr.  Meltchor  testified  that  he  saw  him  loading 
the  pipe,  and  his  falling  dead  at  the  instant,  I  think,  must  be  found 
to  be  the  result  of  tliis  unusual  exertion. 

I  have  no  doubt  that  had  Mr.  Wodniff  been  a  healthy  man  with 
a  nonnal  heart,  the  exertion  could  have  been  had  with  perfect 
safety,  but  we  have  to  deal  with  the  injured  man  as  he  actually 
stood,  end  if  a  previously  diseased  heart  was  overburdened  by  the 
momentary  exertion  it  is,  I  think,  an  accident  within  the  meaning 
of  the  Compensation  Law. 

The  case  of  Kucera  v.  Dalton  Machine  Works  is  not  to  the  con- 
trary. That  case  was  reversed  by  the  Appellate  Division,  and 
subsequently  dismissed  by  the  Commission,  not  for  failure  of 
proof  of  an  accident,  but  for  failure  to  give  the  notice  required 
by  section  18  of  the  Compensation  Law. 

The  case  of  Hurley  v.  Consolidated  Dental  Manufacturing 
Company  was  dismissed  because  there  was  no  proof  that  Mr. 
Hurley  strained  himself. 

The  present  case  is  not  unlike  the  case  of  Gorton  v.  Eastern 
Kodak  Company,  decided  by  the  Commission  on  April  11,  1917, 
Vol.  2,  p.  150.  In  that  case  Mr.  Gk)rton,  who  had  been 
for  a  long  time  afflicted  with  heart  trouble,  had  lifted  a  heavy 
core  of  film  and  had  afterward  gone  into  the  next  room 
and  brought  out  an  empty  core  and  fell,  bursting  the  aorta.  In 
that  case  it  was  there  said :  "There  is  no  direct  evidence  of  any 
accident,  and  if  an  accident  is  to  be  connected  as  the  cause  of  hia 
death  it  must  be  so  connected  by  drawing  infereaces  from  the 
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conceded  facts.  There  can  be  no  doubt,  it  seems  to  me,  that  tbe 
lifting  of  one-half  of  a  film  weighing  850  or  360  pounds  is  a 
pret^  serere  exertion  for  a  well  man  and  that  it  wa*  an  extraor- 
dinary exertion  for  a  man  in  the  physical  condition  in  which  Mr. . 
Gorton  waa  at  the  time.  •  •  •  The  circumstance  which  to 
m;  mind  makes  tiiis  case  oompeusatible  is  the  fact  that  death  fol- 
lowed almost  immediately  a  heavy  strain.  *  *  *  The  fact 
that  Mr.  Gorton  was  afflicted  with  heart  disease  long  before  the 
time  of  his  death  does  not  prevent  the  ease  from  being  compen- 
aatiUe,  provided  the  Commission  finds,  aa  I  think  it  should  in 
this  case,  that  the  previous  diseased  condition  was  accelerated  by 
the  accident,  bringing  the  life  of  the  workman  to  a  close  at  an 
earlier  period  than  would  otherwise  have  been  the  case." 

I  think  the  reasoning  applies  with  equal  force  to  this  case,  and 
I,  therefore,  advise  that  an  award  be  made. 

On  the  14th  day  of  March,  1918,  the  Commission  acted  on  the 
forgoing  matter  in  accordance  with  the  foregoing  opinion. 


In  the  Matter  of  the  Claim  of  Elizabeth  Bbockklbaite,  Widow, 
on  Behalf  of  Herself  and  Minor  Children,  for  Compensation 
under  the  Workmen's  Compensation  Law  for  the  Death  of 
William  J.  Bbockslbank,  against  Eowaed  Funk,  Employer; 
Globb  Iitdbunitt  Comfant,  Insurance  Carrier 

Case  No.  41223 

(Dedded  HatcIi  14,  1918) 

tajvrtu  mitalnad  hy  WflUam  J.  Biockelbaiik,  iMoltini  In  idt  featli,  wUI« 
amployed  by  Edwatd  Fniik  m  a  help«i  os  an  Ice  waxon. 

On  August  2,  1917,  WiUiHn  J.  Brodcelbank,  who  was  employed  u  w, 
helper  on  u)  ice  wagon  by  Edward  Funk,  in  tbe  city  of  New  Yort,  wai 
engaged  in  the  n^lar  conrse  of  his  eniplo;inent  when  he  became  affected 
by  the  heat  and  fell  out  of  tbe  wagon  in  which  be  wis  riding  witb  hia 
employer.  Upon  being  taken  to  a  hoepital  he  was  found  to  be  iuffering 
from  heat  stroke,  and  later  developed  delirium  tremena  during  which, he 
jumped  front  a  window  of  the  hoepital  and  died  aa  a  result  of  auch 
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dellriiun  on  Au^it  6,  1017.  The  iTerage  weekly  wage  of  William  J. 
Brockelbuik  wu  the  sum  of  fourteen  dollarB  and  forty-two  eeata. 
I>ec«deiit  left  him  Hurviving  as  his  ool;  dependents  bia  widow  and  three 
aoDi  and  a  daughter,  all  under  the  age  ot  eighteen  jfeara.    Awards  made. 

William  J.  Brockelbank  was  a  helper  od  an  ioe  wagon  on 
August  2,  1917.  While  riding  on  the  wagon,  his  onplojer 
driving  at  the  time,  he  complained  of  the  heat  and  not  feeling 
welL  It  was  the  hottest  day  of  the  year.  His  employer  sng- 
geeted  that  he  ride  in  the  back  of  the  wagon  where  it  was  cooler; 
that  they  would  go  over  to  the  dock  and  get  a  load  of  ice  and  that 
probably  he  would  feel  better  then.  Shortly  thereafter  Brockel- 
bank fell  out  of  the  back  of  the  wagon  and  was  picked  up  in  a 
semi-consciouB  condition  and  an  ambulance  called.  He  was  taken 
to  a  hospital  and  the  case  diagnosed  as  heat  prostration.  He 
later  developed  delirium  tremens  and  jumped  from  a  window 
of  the  hospital  to  a  roof  of  an  adjoining  building.  Thereafter^ 
and  on  August  6,  1917,  he  died,  the  cause  of  death  being  given 
as  heat  stroke  —  delirium  tremens. 

This  claim  came  on  for  hearing  before  the  State  Industrial 
Commission  at  its  office,  No.  230  Fifth  avenue,  New  YoA  city, 
on  November  28,  1917,  December  5,  1917,  January  14,  1918, 
January  24,  1918,  and  March  14,  1918. 

Robert  W.  Bonynge,  counsel  to  State  Industrial  Commission. 

Rob^  If.  McCormick,  attorn^  for  employer  and  insurance 
carrier. 

Claimants  in  person. 

By  thk  Commissiow. —  All  the  evidence  submitted  before  the 
Commiision  having  been  heard  and  duly  considered,  the  Com- 
miaaion  makee  its  conclusions  of  fact,  award  and  decision,  ai- 
f ollowa : 

On  August  2,  1917,  the  day  when  William  J.  Brockelbank 
received  the  injuries  which  later  resulted  in  his  death,  he  resided 
at  No.  459  St  Marks  avenue,  Brooklyn,  N,  T.,  and  was  employed 
hy  Edward  Funk,  engaged  in  the  ice  business,  and  in  connection 
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therewith  in  the  operation  of  trucks  and  wagonB  drawn  by  horses. 
William  J.  Brockelbank  was  employed  as  a  helper  on  an  ice 
wagon. 

On  said  date  William  J.  Brockelbank  was  working  for  fain 
empl<^er,  and  while  engaged  in  the  regular  course  of  his  employ- 
m^t,  he  was  affected  by  the  heat  and  fell  out  of  the  wagon;  he 
was  either  thrown  out  by  a  jounce  by  reason  of  his  weakeoied 
ooodition  or  the  excessive  beat  of  the  day  overcame  him  and  he 
fell  from  the  wagon  and  onto  the  street.  He  was  thereafter 
taken  to  a  hospital  where  he  was  found  to  be  suffering  from  heat 
stroke,  and  later  developed  delirium  tremens  and  died  aa  a  result 
thereof  on  August  6,  1917.  Delirium  tremens  is  sometimes 
caused  by  shock  and  sometimes  it  is  produced  by  heat.  It  can- 
not be  determined  with  reasonable  certainty  in  this  case  whether 
the  delirium  was  produced  by  the  heat  or  by  the  fall,  but  prob- 
ably both  were  contributing  factors. 

The  average  weekly  wage  of  William  J.  Brockelbank  was  the 
sum  of  fourteen  dollars  and  forty-two  cents. 

It  does  not  appear  whether  written  notice  of  death  was  given 
to  the  nnployer  within  thir^  days  thereafter,  but  it  has  not  been 
established  as  a  fact  that  such  notice  was  not  given,  and  it  is, 
therefore,  presumed  under  section  21  of  the  law  that  sufficient 
notice  was  given. 

WiHiam  J.  Bnx^elbank  left  him  surviving  Elizabeth  Brockel- 
bank, widow,  aged  thirty-seven  years;  William  J.  Brockelbank. 
son,  aged  ten  years;  Harold  Brockelbank,  son,  aged  eight  years; 
Arthur  Brockelbank,  son,  aged  six  years,  and  Ma^aret  Brockel- 
bank, daughter,  aged  three  years,  the  claimants  herein. 

Award  of  compensation  is  hereby  made  against  Edward  Funk, 
employer,  and  Qlobe  Indemnity  Company,  insurance  earrier,  to 
the  widow  and  minor  children  of  William  J.  Brockelbank, 
deceased  employee,  as  follows :  To  Elizabeth  Brockelbank, 
widow,  aged  thirty-seven  years,  at  the  rate  of  four  dollars  and 
thirty-three  cents  weekly  during  widowhood,  with  two  years* 
compensation  in  one  sum  upon  remarriage;. to  William  J.  Brock- 
elbank, son,  aged  ten  years;  to  Harold  Brockelbank,  son,  aged 
laf^i  years;  to  Arthur  Brockelbank,  son,  aged  six  jesat,  and  to     i 
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Margaret  Brockelbauk,  daughter,  aged  three  yeara,  at  the  rate  of 
one  dollar  and  thirty-two  cents  weekly  to  each  until  they  shall 
respectively  arrive  at  the  age  of  eighteen  years;  and  in  case  of 
the  subsequent  death  of  Elizabeth  Brockelbank,  widow,  then  thp 
payments  to  the  children  shall  be  proportionately  increased  until 
each  child  shall  be  receiving  a  sum  equal  to  15  per  cent  of  the 
above-mentioned  average  weekly  wages;  and  if  the  payment  to 
the  widow  shall  otherwise  cease,  or  if  the  payments  to  any  child 
cease  by  operation  of  law  or  otherwise,  then  the  payments  to  each 
of  the  remaining  children  shall  be  increaaed  to  10  per  cent  of 
the  said  average  weekly  wage. 

The   opinion    of    Commisaioner    Henry   D.    Sayer   herein   is 
adopted  as  the  opinion  of  this  Commission. 


In  the  Matter  of  the  Claim  of  Akna  Gsappe,  Widow,  for  Com- 
pensation uder  the  Workmen's  Compensation  Law,  for  the 
Death  of  Felix  Grafpb,  against  Aet  Colok  Pbiktiho  Co., 
Employer ;  ^tna  Life  Insubance  Compaw t,  Insurance 
CarriCT 

Death  Case  No.  51839 

(Decided  March  14,  1918) 

(njuiies  snstained  by  Felix  GiaSe,  rtanltliiK  in  Ids  death,  while  aaployaA 
iy  the  Art  Color  Printinz  Company  in  Hew  Tork  city. 

The  only  question  at  issue  ia  as  to  whether  Om  decedent's  death  waa 
caused  by  an  industrial  accident.  An  award  has  already  been  made 
to  claimant  and  the  case  now  comeB  before  the  Commission  for  adjudi- 
cation as  to  the  cause  of  death,  this  proceeding  being  brought  at  the 
instance  of  the  CommiBsion's  own  counsel.  The  decedent  was  found  dead 
with  a  fractured  skull.  Held,  that  under  the  facts  shown,  the  award 
cannot  be  sustained. 

Also,  held,  that  there  must  be  competent  proof  of  an  indiutrial  acci- 
dent before  the  presumptions  of  section  21  of  the  Compenaation  Law  can 
be  applied,  and  there  being  no  such  proof  furnished  in  this  case,  the 
award  cannot  be  sustained  on  the  record  ns  it  now  stands,  and  that  the 
case  should  be  put  down  for  a  rehearing  so  that  the  proof  may  be  Bupp]«- 
mentad  or  if  that  is  not  posaible  that  the  award  be  rescinded. 
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An  award  hae  been  made  in  thie  caae  to  the  widow  nnd  two 
minor  children  of  Felix  Graffe  who  died  on  Wovember  20,  1917, 
from  which  an  appeal  has  been  taken,  and  the  case  now  comes  to 
the  Commiseion  at  the  instance  of  the  Commission's  counsel  to 
have  a  determination  made  whether  there  is  sufficient  proof  that 
the  deceased's  death  was  caused  by  an  industrial  accident.  Mr. 
Qraffe  was  working  in  the  press-room  of  his  employer  and  about 
ten  o'clock  in  the  evening  had  rotumed  from  a  trip  which  he  had 
taken  to  get  his  sapper,  and  at  abont  10 :45  o'clock  he  was  found 
lying  on  the  floor  between  two  rolls  of  news  print  paper,  each  roll 
of  which  weighed  from  1,000  to  1,500  pounds.  He  was  removed 
to  Bellevne  Hospital  where  he  died  four  hours  later,  and  the 
record  seems  to  show  that  he  had  a  fractured  sknll.  Nobody  was 
present  when  Mr.  Graffe  fell  and  he  was  never  able  to  state  the 
caose  of  bis  fall.  The  only  question  referred  by  counsel  is  whether 
an  indu:8trial  accident  occurred. 

John  Graffe,  for  claimant, 

T.  Carlyle  Jones,  for  insurance  carrier. 

Ltoh,  Commissioner. —  While  section  21  of  the  Compensation 
Law  provides  that  certain  presumptions  are  applied  to  a  compen- 
sation ease,  the  courts  have  held,  following  the  decision  of  ihi 
Cummiesion,  that  these  presumptions  do  not  apply  to  the  happen- 
ing of  an  accident  It,  thereforo,  follows  that  there  must  be  com- 
petent proof  of  an  industrial  accident  before  the  presumptions  oJ 
section  21  can  be  applied. 

The  death  certificate  in  this  case  gives  the  cause  of  death  as 
"chronic  endocarditis  —  fracture  of  the  skulL"  The  statement 
has  been  made  in  thia  case  that  unless  we  presume  that  Mr. 
Graffe  had  an  industrial  accident  we  have  to  deny  the  claim  on 
the  presumption  that  he  fell  because  of  vertigo  or  sickness,  but  I 
do  not  think  this  is  the  fact.  If  we  can  find  no  proof  of  an  indus- 
trial accident,  it  acems  to  me  that  the  claim  must  be  denied  not  on 
the  presumptions  at  all,  but  for  failure  of  proof.  It  seems  to  me 
that  the  case  is  covered  by  the  deeUion  in  the  case  of  Collins  v. 
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Brooklyn  Union  Gafi  Company.  Mr.  CoUins  wu  woAing  on  the 
street  and  fell  to  the  street  fracturing  hie  skull.  An  award  was 
made  on  the  theory  that  it  was  caused  by  an  accident,  there  being 
some  claim  that  he  stumbled  over  something  in  the  street,  hut  on 
review  by  the  court  it  was  found  that  there  was  no  such  proof 
and  that  the  case  was  bare  of  proof  as  to  an  accident  and  the  court 
held  that  the  heart  syncope  from  which  Mr.  Collins  died  had  not 
been  traced  to  an  industria}  accident. 

It  is  to  be  noticed  in  this  case  that  the  two  rolls  of  paper  between 
which  the  body  of  Mr.  Graffe  was  found  were  lying  flat  and  there 
ia  no  evidence  that  they  fell  over  against  him  or  that  he  was 
attempting  to  remove  them  before  his  death.  I  suppose  it  is 
quite  true  that  where  a  man  ij  found  lying  with  a  fractured  skull 
in  a  position  where  the  circumstances  seem  to  show  that  he  has 
fallal  from  a  hei^t,  as,  for  instance,  in  the  case  of  a  man  found 
dead  at  the  bottom  of  an  elevator  shaft,  the  Commission  has  the 
right  to  draw  the  inference  that  the  fall  was  the  cause  of  the  frac- 
tured skull,  but  this  case  is  entirely  barren  of  evidence  of  this 
kind.  There  seemed  to  be  neither  witnesses  who  can  testify  that 
anything  happened  to  Mr.  Graffe  causing  him  to  fall,  nor  any 
circumstances  showing  that  he  slipped  and  fell.  In  other  words; 
the  case  seems  to  me  to  be  utterly  barren  of  proof  of  any  accident. 

In  the  Collins  ease,  the  Appellate  Division  said:  *'The  Com- 
mission is  not  authorized,  however,  to  make  an  award  under  the 
Act  in  the  absence  of  at  least  some  evidence  that  the  employee 
met  with  an  injury  while  he  was  at  work  for  the  specified 
employer  and  as  a  consequsice  of  something  that  had  relation  to 
the  work  of  the  employer  something  done  by  him  or  hy  others 
while  he  was  so  employed." 

In  my  opinion  the  award  cannot  be  sustained  on  die  record 
as  it  now  stands  and  I  advise  that  the  case  be  put  on  for  a  rrfiear- 
ing  on  notice  to  all  parties,  for  the  purpose  of  either  having  the 
proofs  Bupplem^ited,  if  that  be  possible,  or  the  award  rescinded. 

On  the  14th  day  of  March,  1918,  the  Commission  acted  on  the 
foregoing  matter  in  accordance  with  the  foregoing  opinion. 
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In  the  Matter  of  the  Claim  of  Joseph  Pausixa  for  Compcmsation 
uudeor  the  Workmen's  Compensation  Law,  against  Lloyd  Bka- 
ziLBiBo  Stsamship  Co.,  Employer;  Eupix>ybb8'  Lubilitt 
AaacKARca  Cobfobation,  Ltd.,  Insurance  Carrier 

Case  No.  68089 

(Decided  M*rch  18,  1918) 

bJvriM  rastalnel  Ity  Jouph  Palella,  wUla  employed  iy    Uoji  Braillein 
StMBuUp  Company,  u  ■  bmEihonman  In  New  Tork  dtj. 

On  January  3,  I91S,  Joaeph  Palella,  while  employed  as  a  loBKshora- 
tnan  at  pier  No.  S,  Bush  Dodu,  in  Uie  borough  of  Bro<d(l7n,  city  of  New 
Torlc,  was  cloaing  a  door  when  he  wai  hit  on  the  head  witb  a  hammer 
which  a  fellow  employee  wat  using  in  driving  B  bolt.  Palella  bui- 
tained  injuriee  aa  a  reault,  receiving  a  deep  laceration  over  the  left 
eyebrow  requiring  leveral  stitcbea  to  be  taken  and  disabling  him  from 
that  time  to  March  18,  1918.  On  that  date  be  was  itill  disabled. 
The  average  weelcly  wage  of  Joieph  Palella  waa  the  atim  of  twenty-five 
doUan  and  ninety-aiz  centa.     Award  made. 

This  claim  came  on  for  hearing  before  the  State  Industrial 
Commissioii  at  its  office,  No.  230  Fifth  avenue,  borough  of  Man- 
hattan, city  of  New  York,  on  March  18,  1918.  The  accident  ont 
of  which  this  claim  arose  occurred  subsequently  to  the  enactment 
by  Congress  of  an  act  amending  sections  21  and  256  of  the 
Judicial  Code,  relating  to  the  jurisdiction  of  the  district  courts, 
BO  as  to  save  to  claimants  the  rights  and  remedies  under  the 
Workmen's  Compensation  Law  of  any  State. 

Robert  W.  Bonynge,  counsel  to  State  Industrial  Commiseibn, 

Bertrand  L.  Pettigrew,  attorn^  for  employer  and  insurance 
carrier. 

Claimant  in  person. 

Bt  the  Commisbiok. —  All  the  evidence  submitted  before  the 
Commission  having  been  heard  and  duly  considered,  the  Commis- 
sion makes  its  conclusions  of  fact,  award  and  decision,  as  follows : 
Sun  DxFT.  BiPT.— Vol  16        42 
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On  Januaiy  3,  1918,  the  day  when  Joseph  PaleDa  received  hia 
injuriee,  he  resided  at  No.  2S9  Fifty-eighth  street,  Brooklyn, 
New  Yotk,  and  was  employed  by  Lloyd  Brozileiro  Steamship 
Company  of  44  Whitehall  street,  New  Yoric  ei^,  engaged  in 
the  business  of  stevedoring.  Joseph  Palella  waB  emplc^ed  as  a 
longshoreman. 

On  said  date,  Jos^h  Palella  was  working  for  his  employe  at 
Pier  5,  Bush  Docks,  Brooklyn,  and  while  engaged  in  the  regular 
course  of  his  employmesit  as  longshorranan,  and  while  closing  a 
door,  he  was  hit  on  the  left  side  of  the  head  with  a  hammer,  tdiich 
was  being  used  by  a  fellow  employee  in  driving  a  bolt,  and  he  aos- 
tained  a  laceration  about  one  and  one-half  inches  long  and  aboot 
one-half  inch  deep  over  the  left  eyebrow,  which  wound  required 
three  stitches,  and  which  injariea  disabled  him  from  the  date  of 
said  accident  to  March  18,  1918,  and  on  that  date  he  was  still 
disabled. 

The  avOTage  weekly  wage  of  Joeqth  Palella  was  the  Bum  of 
twen^-five  dollars  and  ninety-six  cents. 

It  has  not  been  established  as  a  fact  that  the  claimant  failed  to 
comply  with  section  18  of  the  Compensation  I.aw  in  respect  to 
notice  of  injury,  and  it  is,  therefore,  preeomed  under  section  SI 
that  sufficient  notice  was  given.  It  also  appears  that  the  employer 
was  aware  of  the  accident  at  the  time  of  the  happening  thereof, 
and  furnished  medical  attention  immediately-,  and  therafore, 
neither  the  employer  nor  insurance  carrier  was  prejudiced  by  the 
failure,  if  any,  to  give  written  notice  of  injury  within  ten  days 
aftOT  disabili^. 

Award  of  compensation  is  hereby  made  against  Lloyd  Brazil- 
eirb  Steamship  Company,  employer,  and  Employers'  Liability 
Assurance  Corporation,  Ltd.,  insursnce  carrier,  to  Joseph  PaleUa 
for  the  period  of  ten  weeks  and  three  days  from  January  4,  1918, 
to  March  18,  1918,  at  the  rate  of  fifteen  dollars  per  weA,  and 
this  claim  is  hereby  continued  for  further  hearing,  and  the  olaun- 
ant  is  directed  to  resume  work  if  he  is  able  to  do  so. 

It  is  presumed  under  section  21  of  the  Compensation  Law  that 
sufficient  notice  of  injury  was  given  to  the  employer.    The  failure, 
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if  any,  of  1^  claimant  to  give  written  notice  of  injury  to  his 
omplc^r  within  ten  days  after  diBabilily  is  h«reby  ezculied  on  the 
tpuund  that  neither  the  employer  nor  the  insurance  carrier  was 
prejudiced  by  snch  failure,  if  any. 


Xb  the  Matter  of  the  Claim  of  Mast  C-  Fasbt,  Dependent 
Mother,  and  Dependent  Brother  and  Sisters,  for  Compensation 
Qudo'  the  Workemm'a  Compensation  Law,  for  the  Death  of 
WiLLUU  F.  Fahzt,  against  Chaslbs  P.  Bolaitd  ft  Compaut, 
Employer;  SrAimABD  Aooidbitt  Ihbukanoe  CoupAinr,  Inaut^ 
auoe  Canin 

Case  Na  26849 

(Daddad  Much  20,  1918) 

IijnrtM  ntt«lB«A  by  WfUam  F.  Fahar,  nmltini  Is  Ui  dsath,  whUa 
euplored  u  UI  liDn-WDiksr  at  WateirllBt,  H.  T,  by  CbatlM  P.  BoUnd 
ft  Co.,  eoatnetor. 

On  JUM  St,  1917,  WlllUm  F.  P»h«7,  while  efaplorod  h  an  Iron- 
worimr  bf  dwrln  P.  BoUnd  &  Oo.,  a  oontractlnf  aorporation,  In  tha 
enctkn  of  a  bnildlng  at  Watarvliet,  N.  V.,  waa  angn^  tai  building  a 
•caffold  about  tlilrtf -eight  feet  above  the  ground  floor.  Be  loat  hi*, 
footing  because  of  a  looie  plank,  and  feli  to  the  ground  auitalning 
injnriea  which  oaiued  hia  death  on  that  day.  The  avenge  wnUy  wage 
of  William  F.  Fahey  waa  the  anm  of  twenty-three  dollan  and  ci^t 
cmta.  The  decedent  left  him  eurriving  aa  hia  only  depMtdwta  hla 
mother  and  a  brother  and  two  aiatera  under  the  age  of  el^taen  yeara. 
Awjarda  mttd«. 

This  claim  came  on  for  hearing  before  the  State  Industrial 
Commission  at  Albany,  N.  Y.,  on  December  19,  1917,  January  3. 
1918,  and  January  30,  1918;  at  New  York  ci^  on  March  8, 
1918 ;  and  at  Albany  on  March  13, 1918,  and  March  20, 1918. 

Robert  W.  Bonynge,  counsd  to  State  Industrial  Commiasion. 

Keile  F.  Towner,  attorney  for  onployer  and  insurance  carrier.  - 

Johii  F.  O'Brien,  attorney  for  claimanti. 
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Bt  thb  Ctu'i'iMioir. — All  tKe  eridence  submitted  before  the 
Ccaniniasioii  liaving  been  heftrd  and  duly  considered,  the  Commif- 
Bion  makes  ita  eoncluBiona  of  fact  and  award,  aa  follows : 

Od  June  22,  1917,  the  daj  on  which  William  F.  Fahey  received 
the  injuries  which  resulted  iu  his  death,  he  resided  at  Albany, 
N.  T.,  and  wag  employed  by  Cbas.  P.  Boland  &  Co.  engaged  in  the 
coDBtruction  of  a  building  at  Watervliet,  N.  Y.  William  F. 
Fahey  was  employed  in  connection  with  the  conatruetion  of  said 
building  as  an  iron  worker. 

On  said  dat^  William  F.  Fahery  was  wotting  for  his  emplf^er, 
and  while  oigaged  in  the  regular  coone  of  his  employment  in 
eonnectifoi  with  the  construction  of  said  building,  and  while  build- 
ing a  scaffold  about  thirty-eight  feet  above  the  ground  floor,  lost 
his  footing  by  reason  of  a  plank  becoming  loose,  and  fell  to 
the  ground  snstaining  severe  internal  injuries,  which  caused  his 
death  on  the  same  day. 

The  average  we^y  wage  of  William  F.  Fahey  was  the  sum 
of  twaity-three  dollars  and  eight  cents. 

It  does  not  appear  whether  written  notice  of  death  was  given 
to  the  employw  within  thirty  days  thereafter,  but  it  has  not 
been  established  as  a  fact  that  such  notice  was  not  given,  and  it 
is,  therefore,  presumed  under  section  21  that  sufficient  notice  was 
givea. 

William  F.  Fahey  left  him  surviving  no  wife  or  child  under 
the  age  of  eighteen  years,  but  left  surviving  Mary  C.  Fahey,  aged 
forty-three  years,  mother,  dependent  upon  him  at  the  time  of 
aaid  accident,  and  also  one  brother  and  two  sisters  under  the  age 
of  ei^teen  years,  and  all  dep«ident  upon  him  at  the  time  of  said 
accident.  The  names  and  ages  of  the  dependent  brother  and  sisters 
are  as  follows;  James  Fahey,  aged  six  years;  Marie  Fahey,  aged 
thirteei  years;  and  Helen  Fahey,  aged  sixteen  years,  the  claim- 
ants herein. 

Award  of  compensation  is  hereby  made  against  Chas.  P.  Boland 
&  Company,  enployer,  and  the  Standard  Accident  Insurance  Com- 
pany, insurance  carrier,  to  the  dependent  mother,  and  dependent 
brother  and  sisters  of  William  F.  Fahey,  deceased  wnployee,  as 
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follows:  To  Maty  C  Fahey,  dependent  mother,  aged  forty-three 
years,  at  the  Tate  of  five  dollars  and  forty-nine  cents  weekly  during 
dependent^;  to  James  Fahey^  dependent  brother,  aged  six  years, 
and  to  Marie  Fahey,  dependent  sister,  aged  thirteen  years,  and  to 
Helen  Fahey,  depaident  sister,  aged  sixteen  years,  at  the  rate  of 
three  dollars  and  thirty  cents  weekly  to  each  Until  they  shall 
respectively  arriye  at  the  age  of  eighteen  years;  and,  if  the  pay- 
memts  to  the  dependent  mother  or  to  any  of  the  said  brother  and 
sisters  shall  cease  by  operation  of  law  or  otherwise,  then  the  pay- 
ments to  the  snrriTors  as  such  contingency  may  happen  shall  be 
proportionately  increased  and  in  the  same  ratio  as  this  award; 
but  in  no  event  shall  the  payment  to  said  mother  exceed  25  per 
cent  of  said  average  weddy  wage ;  and  in  no  event  shall  the  pay- 
ment to  any  sister  or  brother  exceed  16  p^  cent  of  said  average 
we^y  wage;  likewise,  in  no  event  shall  the  total  payments  under 
said  award  be  greater  than  66%  per  cent  of  the  said  average 
weekly  wage;  and  to  James  P.  Murray  in  the  sum  of  one  hundred 
dollars  on  account  of  the  funeral  expenses  of  William  F.  Fahey, 
deceased. 


In  the  Matter  of  the  Claim  of  Wiluaic  C.  Vhtobitt,  for  Com- 
pensation under  the  Workmen's  Compensation  Law,  against 
Tatlob  Bbothxbb,  Empli^er;  Loin>OH  Gcababtbb  ahd  Aooi- 
DstCT  CoHPAST,  LiHiTiD,  Insurance  Carrier 

File  Na  16863 


(DMided  HkKh  21,  IVIB) 

U)utM  lUttiMa  kT  WaUam  C.  Tlacrat.  whUa  noploind  ky  Tayloi  BtM, 
a  partnanUp  «cac*d  >■  the  mUUax  botiBMa  and  la  tkrMUni  gnin 


mt,  WilliMn  C.  VlBcetit,  wUk  emploTed  liy 
Fnak  Tkylor  and  Honci  Taylor,  eoHtitatlng  the  eopartMnhIp  of 
Taylor  Broa.  of  New  Scotland,  N.  T.,  In  buiiiwM  a«  miliar*,  «aa 
oparatlag,  »t  a  farm  of  a  cuatomer,  a  threikiiig  machina  and  fcadlni 
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grain  Into  the  nacUne  on  k  plAtfgrm  In  front  <A  ikid  t 
might  hli  right  erm  in  the  threehar  with  the  reeult  tlwt  it  wu  to 
badly  orualied  ee  to  neWHitate  Its  unpatatlw  betwem  tba  wrist  and 
the  eibow.  Tlie  emploTing  Ann  wu  «Dgmged  in  tJw  thrediing  of  grain 
at  different  tarMia  for  the  pnrpoae  of  promoting  the  gcuenl  mtlliig 
bnelnaae  id  which  tli^  were  engaged.  The  ararage  we^r  wage  of 
William  C.  Tineent  wa*  tbe  mm  of  twelve  dollan  and  eighteen  ante. 
Award  made. 


Thia  claim  came  on  for  hearing  before  the  State  Industrial  Oom- 
misaion  at  its  office  at  Albany,  N.  Y.,  on  December  20,;  1916, 
May  9, 1917,  July  27,  1917,  and  AnguBt  7, 1917,  on  which  latter 
date  an  award  was  mad&  Upon  appeal  from  said  award  the 
Appellate  Division,  third  department,  remitted  this  oese  to  the 
ConuniBsion  by  order  dated  November  13, 1917.  On  February  8, 
1918,  the  order  of  the  Appellate  Division  was  made  the  order  of 
this  Commission  and  thereafter  this  case  came  on  for  hearing  at 
Albany,  N.  Y.,  on  February  8, 1918,  and  thereafter  at  New  York 
on  March  31,  1918,  on  which  latter  date  an  award  was  made. 

Bobert  W.  Bonynge,  counsel  to  State  Industrial  Commission. 

William  Butler,  attorney  for  emplciyer  and  insurance  carrier. 

TisBoher,  Whalen  St  Austin  (J.  Harris  Loudm,  of  counsel), 
attorneys  for  claimant. 

Bt  the  CoMMissioir. —  All  the  evidence  submitted  before  the 
Commission  having  been  heard  and  duly  considered,  the  Commis- 
sion makes  its  amended  conclusions  of  fact,  award  and  decision 
as  follows: 

On  September  14,  1916,  the  day  when  William  0.  Vincent 
received  his  injuries,  he  resided  at  Slingerlands,  B.  F.  D.,  N.  Y., 
and  was  employed  by  Taylor  Brothers,  a  partnership,  composed 
of  Frank  Taylor  and  Horace  Taylor  of  New  Scotland,  N.  Y., 
engaged  in  the  businesa  of  milling,  and  in  connection  therewidi, 
and  incid^tal  to  the  acquiring  of  customers  for  said  business,  and  . 
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in  the  promotion  of  said  business,  engaged  in  threshing  grain  for 
TarioQB  farmera  in  the  town  of  New  Scotland,  covering  a  territory 
of  about  eevesn  miles.  The  threshing  of  grain  was  conducted  hj 
said  firm  at  various  forms  in  said  town.  Said  firm  was  the  owner 
of  ft  Weetin^ouae  combined  lye  thredier  and  deaner,  which  was 
taken  from  farm  to  farm.  William  C.  Vincent  was  employed 
at  ihe  time  of  said  accident  in  the  operation  of  said  threshing 
machine  and  his  duties  consisted  in  feeding  grain  into  the  machine. 
He  was  employed  for  general  work  and  had  been  working  for 
Taylor  Brothers  for  twenty  days  prior  to  said  accident,  and  for 
one  day  during  that  period  he  was  employed  in  the  mill.  It  was 
customary  for  Taylor  Brothers  on  such  days  as  they  did  not  thsesh 
to  go  hack  to  the  mill  to  work 

The  work  of  thr^hlng  in  which  William  0.  Vincent  was 
employed  at  the  time  of  said  accident  was  work  fairly  incidental 
to  the  prosecution  of  and  appropriate  in  carrying  forward  and 
promoting  the  business  of  milling  conducted  by  Taylor  Brothers. 

On  said  date  William  C,  Vincmt  was  working  for  his  employer 
in  the  regular  course  of  hia  employment  at  a  farm  known  as 
Hilton's  farm  in  the  town  of  New  Scotland,  N.  Y.,  where  his 
employer  was  threshing  grain  for  said  Hilton.  While  thus 
employed,  and  while  standing  on  a  platform  in  front  of  said 
thresher,  and  while  engaged  in  feeding  grain  into  the  machine, 
WUiam  C.  Vincent's  ri^t  hand  and  arm  were  caught  in  said 
machine,  crushing  the  same,  necessitating  the  amputation  of  the 
right  arm  between  the  wrist  and  the  elbow,  considered  as  the 
equivalent  of  the  loss  of  the  right  hand. 

At  the  time  of  said  accident  said  threshing  machine  was  located 
in  the  bam  at  the  Hilton  farm,  having  been  drawn  into  the  bam 
by  hones  the  day  before.  The  machine  as  operated  was  con- 
nected by  a  belt  with  a  ten-horse  power  engine,  which  engine  was 
run  hj  kerosene  and  was  located  in  the  barnyard. 

Joseph  Hilton  was  one  of  the  regular  customers  of  Taylor 
Brothers'  mill.  Taylor  Brothers  purchased  the  threshing  outfit 
puivnant  to  the  request  of  Joseph  Hilton  and  various  farmers  and, 
primarily,  for  the  purpose  of  promoting  die  milling  bnaineea  and 
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in  order  to  obtain  the  work  of  milling  a  portion  of  the  grain 
threshed  for  such  farmers.  No  r^^lar  contract  vaa  entered  into 
for  the  threshing  of  the  grain  on  HiUod'h  farm,  hut  Joseph  Hilton 
testified  that  he  aaked  Taylor  Brothers  to  come  and  thresh  his 
grain  and  mill  some  of  it.  It  was  also  the  understanding  of 
Taylor  Brothers  that  some  of  the  grain  threahed  for  Joseph  Hilton 
would  be  taken  to  the  mill  by  Hilton  to  be  ground.  A  standard 
price  for  threshing  was  charged  and  likewise  a  standard  price  for 
milling.  In  addition  to  the  threshing  price  per  buahel,  board  and 
lodging  for  the  men  engaged  in  threshing  were  furnished  I9 
Joseph  Hilton. 

■  The  average  weekly  wage  of  William  C.  Vincent,  was  the  sum 
of  twelve  dollars  and  ei^teen  cents;  he  was  paid  two  dollars  per 
day,  in  addition  to  which  he  received  his  board  and  lodging.  The 
value  of  the  board  and  lodging  was  shown  to  be  seven  dollars  per 
week.  It  waa  cuatoraaiy  in  the  vicinity  where  thia  work  was 
being  carried  on  that  all  threshing  contracts  include  a  certain 
price  per  bushel  for  threshing  and,  in  addition  thereto,  board  and 
lodging  for  the  men  engaged  in  the  threshing. 

Written  notice  of  injury  was  not  given  to  his  employer  within 
ten  days  after  disability,  bat  the  nnployer  was  aware  of  the 
accident  and  was  notified  verbally  immediatdy  after  the  happen- 
ing thereof  and  was  requested  to  and  did  fumi^  medical  attention. 
Therefore  neither  the  employer  nor  the  insurance  carrier  was 
prejudiced  by  such  failure.  ■ 

Award  of  compensation  is  hereby  made  against  T^lor  Brothers, 
employer,  and  London  Guarantee  and  Accident  Company,  Lim- 
ited, insurance  carrier,  to  William  C.  Vincent,  injured  employee, 
at  the  rate  of  twelve  dollars  and  eighteen  cents  per  week  for  a 
period  of  244  weeks  for  the  equivalent  loss  of  the  right  hand. 

The  failure  of  William  C.  Vincent  to  give  written  notice  of 
injury  to  his  employer  within  ten  days  after  disability  ie  herely 
excused  on  the  ground  that  neither  the  employer  nor  the  insoxance 
carrier  was  prejudiced  by  such  failure 
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In  the  Hatter  of  the  Claim  of  Johit  M.  CEsau,  for  CompeDsa- 
tion  under  the  Workmen's  CompenBation  Law,  against  E.  W. 
Blibs  Coup  AST,  Employer;  ^tuta  Life  Isbokahob  Cohfaht. 
InsoraQce  Carrier 

File  No.  35053 

(Decided  March  22,  1B18) 

b}ariM  niUlBtd  lij  Join  M.  OTtuu,  white  an^jM  ky  tka  X.  W.  BHm 
Cumfanr,  reniltiaf  in  blood  pffiMoing  la  Ui  tlfkt  ^aai  tml  Ui  rlgU 
fMt  and  iMGCMitAtiiif  tbna  •scctMlT*  •peratlosi. 

At  the  March,  1018,  term  of  Qie  AppelUto  DiTimlon,  Supreme  Conrt, 
mrd  DepartUBUt,  the  court  remitted  to  thli  CommiMion  tlie  claim 
kereiii  for  the  purpoae  of  maldng  such  flnding*  ae  the  Gimmliaicni 
might  Bee  fit  la  reference  to  the  filing  of  a  claim  within  a  year  aft«r 
the  accident.  Tlie  Commieeion  under  order  of  the  Appellate  DiTiiloa 
Hade  that  a  letter  tent  to  the  Commieiion  aigned  bj  the  claimant  waa 
a  filing  of  the  claim  within  the  year  after  laid  accidcmt  and  alio 
makei  its  ameoded  ooncluaionB  of  facta,  ruling  of  law  and  award  aa 
ordered  by  the  Appellate  DlTiaion.  It  appears  that  the  original  claim- 
ant herein  died  on  March  £1,  1918.  Btid,  that  the  emptoyer  and  the 
inmranee  carrier  are  alike  estopped  to  plead  the  Statute  of  Limit*- 
tlona  in  respect  to  the  alleged  failure  of  the  daimant  to  file  hia  claim 
within  one  year  after  the  injury. 

The  opinion  of  the  Commiwioner,  Edward  F.  Ljon,  la  adopted  as  the 
opinion  of  this  Commieaiou  only  in  so  far  as  it  is  not  inoonBiatent 
with  these  amended  Andings. 

This  claim  was  remitted  to  thia  Commission  by  the  Appellate 
Division,  Supreme  Court,  third  department,  at  the  March,  1918, 
term,  for  the  purpose  of  making  such  findings  as  the  Commission 
mi^t  see  fit  in  reference  to  the  filing  of  a  claim  within  a  year 
after  the  accident  On  March  18,  1918,  the  order  of  the  Appel- 
late Division  was  adopted  as  the  order  of  the  Commission  and  a 
hearing  held  on  March  22,  1918,  at  which  time  it  developed  that 
John  U.  O'Esau,  the  claimant  herein,  died  on  March  21,  1918. 

Robert  W.  Bonynge,  counsel  to  State  Industrial  Commission. 

Jamea  B.  Henney,  attorney  for  employer  and  insurance  carrier. 

Martha  A.  O'Esau,  widow  of  claimant. 
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Bt  ths  OoMHisfliOH. —  It  appearing  that  the  Attorney-Gemeral, 
having  coDtended  upon  aigument  of  this  ^)peal  beforo  the  Appel- 
late DiTi8i<»i  that  a  letter  to  the  OommiBsiMi  signed  by  the  claim- 
ant was  a  filing  of  the  claim  within  the  year  after  said  accident, 
this  Commission  poisuant  to  the  order  of  the  Appellate  Division 
ramittiog  this  case  males  its  amended  oodcIumodb  of  fact,  ruling 
of  law  and  award  as  follows: 

This  Oommiesioo  reodopta  and  reaffirms  all  of  the  "  oonclusiotis 
of  fact"  coii^lQed  in  the  original  findings  of  this  Oimmission 
dated  November  15,  1817,  except  tlie  8d  and  4th  paragraphs 
thereof,  which  are  hereby  amoMled  to  read  as  foUows^ 

S.  John  M.  O'Eeaa  filed  with  this  OommisaioD  a  formal  claim 
for  oompensatitm  on  June  &,  ldl7,  which  was  more  than  one  year 
after  the  date  of  the  actoal  in^ry  ieoe(v«d,  bat  leeB  thfm  one 
year  from  the  date  of  acCual  dieabtlityj  bowewf,  within  one  year 
after  the  date  of  said  aocidoit,  and  on  October  24,  X916,  the 
State  Industrial  Commission  reeefved  and  filed  a  letter  signed  by 
the  claimant  herein,  in  which  he  states  ss  follows 

"  I  would  like  to  know  if  I  am  rattitled  to  ai^  compensation. 
I  have  been  working  for  the  E.  W.  Bliee  Co.  aBimtmition  works 
for  the  past  year.  Six  misnths  ago  I  received  an  injory  which 
afterwards  tunied  into  blood  poisoning  in  my  right  hand  and 
then  passed  into  my  rigbt  fool  I  was  openteA  on  three  times 
and  am  just  recovering  from  it. 

"  I  loet  about  one  month's  time  hj  taking  a  few  days  off  eadi 
week  fnun  the  pain.  I  receive  $14.40  for  a  full  week  and  as  I 
have  a  wife  and  child  to  support  it  is  going  to  be  hard  to  p^ 
a  doctor's  bill." 

4.  The  conduct  of  the  amplc^er,  in  view  of  all  the  circum- 
stances, and  particularly  in  keeping  the  claimant  employed  up 
to  April  80,  ldl7.  for  a  period  of  more  than  a  year  after  the 
date  of  said  accident,  at  a  rate  of  wages  equal  to  the  wages  earned, 
prior  to  said  accident,  and  in  fumiehing  medical  attention  for 
the  period  required  by  the  OimpenBation  Law,  directly  indoced 
the  daimant  to  d^y  in  filing  a  formal  claim  for  compensation 
until  after  the  expiration  of  the  statutory  period,  as  set  forth 
in  section  28  of  the  Compensation  Law, 
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'  Tina  CommisBioD  readopts  and  reaffimiB  all  of  the  "  raling  of 
lav "  and  "  award "  contsined  in  the  original  findings  dated 
November  16,  1917. 

Thia  Ouomiasion  amends  its  "deeiaion"  eontained  in  the 
onginal  findings  dated  Kovemher  IK,  1917,  which  deciaion,  as 
amended,  is  to  read  aa  foU(xwB: 

The  failnie,  ii  aoy,  of  John  M.  O'Eaan  to  give  written  notice 
of  injoi^  to  hia  tsnfAajer  within  ten  days  after  diaabili^  ia 
hereby  excnsed  on  the  ground  that  neither  the  emplojer  nor  inaor- 
ance  carrier  waa  prejndioed  by  aneh  failure,  if  any. 

The  letter  written  by  the  claimant,  John  M.  CTEsan,  to  this 
Conuniaaim  dated  October  2S,  1916,  and  which  letter  waa  leceiTed 
and  filed  October  26,  1016,  oonatitntee  a  daim  for  oompenaation. 

The  anpl(^«r  and  insaranoe  oarrier  are  alike  estopped  to  plead 
the  Statnte  of  LimitatioOa  in  leepect  to  the  aD^ed  failure  of 
the  claimant  to  file  hia  daim  within  one  year  after  the  injury, 
since  by  the  oondnct  of  the  emplc^er,  whatfaer  frandolent  or  not, 
it  has  dinctly  induced  the  plaintiff  to  delay  in  filing  a  formal 
claim  for  oompenaation  with  the  Commisaion  until  after  the 
ezpiratian  of  one  year  irotn.  the  date  of  said  accident. 

The  opinion  of  Commiaaioner  Edward  F.  Lyon  herein  ia 
adopted  ai  the  opinion  of  this  Oonunission  only  in  ao  far  as  it'ia 
not  ilHxniaistent  with  these  amended  findinga. 


bi  the  Hatter  of  the  Claim  of  Juu;a  Fostbb,  Widow,  for  Oom- 
pmsation  undra*  the  Workmen's  Oompenaation  Law,  for  the 
Death  of,  Jaicxs  K  Fosteb,  againat  Wilsoit  &  Enoi.vh  Con- 
arrBUonoiT  CompaitT,  Employer;  EicpuiTzaa'  Lubilitt 
Aaavxuros  Oobpobatioit,  Ltd.,  Insurance  Oarria 

Caae  No.  11241 

(Deolded  Mftrdi  80,  iei§) 
faijnika  natatatd  by  JunM  B.  Forter,  nramag  la  hb  Auth,  wUb  imploTvd 
by  the  WUaoB  ifc  KnglUh  CoutractlOB  Company,  u  a  locomotive  eaul- 
BMt,  at  Vlnfidd,'L.  I. 

On  Auguot  20,  1B10,  Judm  £.  Foater,  wkila  enployed  b^  the  WilwHi 
h  SmglUh  CoutructloB   Company,   general   contiaeton   of  New  Tork 
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dty,  who  w«r«  kIm  operstinf  %  •t«ain  railmj  at  WlnOald,  h.  L,  wu 
riding  on  the  nttr  mnning  ba«^  of  »n  engine  which  wbb  pnahlsK  a 
h«ii<lMr  loaded  with  lumber.  The  car  jumped  the  trwi,  jambing  tbe 
timber  againit  Fci«ter*a  left  leg,  requiring  an  amputation  above  the 
teee.  GangTene  att  in  and  Foater  died  aa  a  result  on  August  30,  IVII. 
The  BTerage  weekly  wage  of  Jamea  E.  Foatar  waa  the  anm  of  twaatr- 
three  dollare  and  eight  cenU.     Award  made. 

This  claim  came  on  for  hearing  before  State  Industrial  Com- 
miseion  at  its  office,  No.  230  Fifth  arenue,  boron^  of  Manhattan, 
oily  trf  New  York,  on  October  11,  1916,  and  October  18,  1916, 
on  which  latter  date  an  award  of  compensation  was  ivlj  made 
to  Julia  Foster,  widow,  at  the  rate  of  six  dollars  and  ninety-three 
cents  we^y,  during  widowhood,  with  two  years'  compensation 
in  one  sum  upon  remarriage,  together  with  an  sward  of  one  hun- 
dred dollars  on  acconnt  of  the  funeral  expenses  of  James  E. 
Fester,  deceased.  On  October  25,  1916,  a  copy  of  the  decision 
and  award  was  duly  mailed  to  all  psrtiee  pursuant  to  sections  20 
and  23  of  the  Compensation  Law.  No  appeal  from  said  award 
has  ever  been  taken,  but  the  employer  and  insurance  carrier  have 
acquiesced  in  said  award  and  made  payments  thereunder. 

On  August  6,  1917,  application  of  the  claimant  to  have  the 
award  commuted  into  one  lump  sum  came  on  for  hearing,  at 
which  time  said  application  was  denied;  thereafter,  and  on  Janu- 
ary 23,  1918,  and  Febraary  6,  1918,  the  application  of  the  claim- 
ant for  commutation  of  the  award  was  duly  considered  and  on 
the  latter  date  the  award  was  commuted  into  one  lump  sum  as 
of  February  6,  1918.  On  March  26,  1918,  the  action  of  Febm- 
ary  6,  1918,  in  commuting  said  award  waa  confirmed. 

Robert  W.  Bonynge,  counsel  to  State  Industrial  Commission. 

Bertrand  L.  Fettigrew,  attorney  for  employer  and  insurance 
carrier. 

Jeremiah  F.  Connor,  attorn^  for  claimant 

Bt  ths  Commission. —  All  the  evidence  submitted  before  the 
Commission  having  been  henrd  and  duty  considered  the  Commis- 
sion makes  its  conclusions  of  fact,  award  and  decision,  as  follows: 
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On  AnguBt  26,  1916,  the  day  when  James  E.  Foster  received 
his  injarieB  which  reenlted  in  his  death  on  August  30,  1016,  hi 
resided  in  Kew  York  city  and  was  anployed  l^  Wilson  &  Eni^ish 
ConBtrufition  Company  of  60  Church  street,  New  York  city, 
engaged  in  husineas  as  general  contractors,  and  in  the  operation 
of  a  railway  operated  by  steam  power  at  Winfield,  L.  L  James 
£.  Foster  was  employed  as  a  locomotiTe  engineer. 

On  August  26,  1916,  James  E.  Foster  was  working  for  his 
employer  at  Winfidd,  L.  I.,  and  while  engaged  in  the  ragnUr 
course  of  his  employment  as  a  locomotive  eaigineer,  while  riding 
on  the  rear  mnning^hoard  of  an  engine  which  was  poshing  a 
handcar  loaded  with  timber  the  car  jumped  the  track  jamming 
the  timber  against  his  left  leg,  and  he  sustained  a  crushing  injury 
to  the  left  leg,  including  a  compound  fracture  thereof  which  neces- 
sitated the  amputation  of  the  leg  above  the  knee  and  resulted  in 
gangrene  and  in  the  absorption  of  toxins  due  to  the  gangrene 
which  caused  his  death  on  August  30,  1916. 

The  average  weekly  wage  of  James  E.  Foster  was  the  Bum  of 
twenty-three  dollars  and  eight  cmts. 

Due  notice  of  death  was  given  to  the  employer. 

James  E.  Foster  left  him  surviving  Julia  Foster,  widow,  aged 
forty-six  years. 

Award  of  compensation  heretofore  made  against  Wilson  ft  Eng- 
lish Construction  Company,  employer,  and  Employers'  Liability 
Assurance  Corporation,  Ltd.,  insurance  carrier,  at  the  rate  of 
six  dollars  and  nine^-three  cents  weekly  to  Julia  Foster,  widow, . 
aged  for^-six  years,  during  widowhood,  with  two  years'  ohd- 
pensation  in  one  sum  upon  remarriage,  is  faerel:^  commuted  to 
one  lump  sum  payment ;  that  the  unpaid  instalments  of  aaid  award 
be  paid  to  claimant  in  one  lump  sum  as  computed  by  the  actuary 
of  this  Commission,  which  computation  showe  the  present  value 
of  the  unpaid  instalments  to  be  $6,628.23,  as  of  February  6, 
1918,  assuming  that  compensation  has  been  duly  paid  to  Feb- 
ruary 5,  1918. 

The  commutation  of  the  periodical  paymatts  of  said  award  to 
(me  lomp  sum  payment  has  been  deemed  advisable  for  the  reason 
that  audi  commutation  is  in  the  interest  of  justice; 
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In  the  Matter  of  the  Claim  of  Waxtbb  BaNHrrr  Coixiir,  for 
Compensation  under  the  Workmen's  Compenaatioii  Lav, 
against  Aubbicait  Linoudu  MAsWAorvsaia  Coicpaht, 
Employer;  London  GCabantkb  ahd  Aooimwt  Compant, 
Insurance  Carrier 

Caw  No.  47929 

(Decided  AprU  1,  1018) 

la^nilM  raataliwd  by  Waltn  Beuett  Colon,  white  niiplOTVd  hj  Ameiie$M 
LiuoICBin  Hannfactmlng  Company  at  LinolenmTiUe,  N.  T. 

On  July  14,  1917,  Walter  Bennett  Colon,  who  waa  empb^ed  t^  Ameriow 
Linoleum  Manufacturing  Company,  engaged  in  tbe  roanufactnra  of 
Unoleum  and  olleloUi  at  LlnoleumTllle,  N.  Y.,  waa  walking  along  a  dait 
paaaagnray  in  the  regular  oourae  of  hla  employment  of  chadclng  caaea, 
wben  ha  atumbled  orer  a  truck,  atrlldng  hie  left  kneo,  which  reaulted  in 
an  infection  of  tho  left  knae  Joint,  disabling  him  from  July  18,  lOlT,  to 
Uarch  EO,  1918.  On  that  date  be  waa  itill  disabled.  The  average  we^ly 
wig*  of  Waltw  BesneU  Colon  waa  the  sum  of  thirteen  dollara  and  el^ity- 
flve  oenta,    A-waid  mad& 

This  daim  came  on  for  hearing  before  the  State  Indostrial 
Commlsaion  at  its  o.'Ece,  No.  290  Fifth  avenue,  New  York  city, 
on  January  11,  1918,  January  25,  1918,  and  February  1,  1918, 
at  whidi  latter  date  an  award  of  compensation  waa  duly  made. 
This  claim  came  on  for  a  hearing  on  the  application  of  the  inaui- 
anoe  carrier  for  a  rehearing  on  March  18,  1918,  and  on  April  1. 
1918,  on  the  application  of  the  claimant  to  hare  the  award  com- 
muted into  one  lump  sum. 

Robert  W.  Bonynge,  oouusel  to  State  Indostrial  Ctanmiatitm. 

William  Butler,  attorney  for  employer  and  inmrance  carrier. 

Bt  thb  Commissioit. —  All  the  evidence  submitted  before  tho 
Commission  having  beesi  heard  and  duly  considered,  the  Oom- 
miaeion  makes  its  c(»iclusions  of  fact  and  award,  as  followa: 

On  July  14, 1917,  the  day  when  Walter  Bennett  Colon  received 
bis  injuries,  he  resided  at  No.  212  West  One  Hundred  and  Ninth 
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street,  New  YoA  cit^,  and  was  employed  by  American  Linoleum 
Manufacturing  Compflny,  engaged  in  tlw  manufacture  of  lino- 
leum and  oilcloth,  with  a  plant  or  place  of  business  located  at 
LinoIeumTille,  N.  Y.  Welter  Bennett  Colon  waa  employed  at 
said  plant  and  his  duties  consisted  in  checking  cases. 

On  said  date  Walter  Bennett  Colon  was  woi^ing  for  his 
employer  at  his  eanployer's  [dant;  while  Migagod  in  the  regular 
course  of  his  employment,  while  walking  along  a  dark  passage- 
way, he  gtumbled  over  a  truck,  striking  his  left  knee,  which 
resulted  in  an  infection  of  the  left  knee  joint,  and  which  injuries 
disabled  him  from  July  18,  1917,  to  March  20,  1918,  and  on  that 
date  he  was  still  disabled. 

The  average  weekly  wsge  of  Walter  Bennett  Colon  was  the 
sum  of  thirteen  dollars  and  ei^ty-five  cents. 

Due  notice  of  injury  was  ^ven  to  the  employer. 

The  employer,  either  through  refnaal  or  neglect,  failed  to  make 
a  report  of  said  accidait  in  writing  to  this  Commission  as  required 
by  section  111  of  the  Oompensation  Law, 

Award  of  compensation  is  hereby  made  against  American 
Linoleum  Mannfaotnring  Company,  employer,  and  London  Ouai^ 
antee  and  Accident  Company,  insurance  carrier,  to  Walter  Bw- 
nett  Colon,  injured  employee,  at  the  rate  of  nine  dollars  and 
twenty-three  cents  per  week  from  July  18,  1917,  to  March  30, 
1918,  and  this  claim  is  hereby  continued  for  further  hearing. 


]ji  the  Matter  of  the  Claim  of  Rudolph  Deecxs,  for  Compensa' 
tion  under  the  Workmen's  Compensation  Law,  against  Hut- 
ija,'n  CoRpoRATioir,  Employer;  Zubioh  Oenebal  Aooidbiit 
AND  Liability  Insdrahce  Compaitt,  Inaurance  Carrier 

File  No.  45462 
(Dwidri  April  i.  1018} 
InJsilM  lutalaad  hf  Kndolph  D«eck«,  wblla  employed  U  a  euidymikM'  by- 
Hnylai's  CorporAtlon  In  Hew  Toric  city. 

On  Anggst  14,  lOlS,  Budolph  Deecke,  while  employed  m  ft  euidyiiMker 
bj  Huyler*!  Corporatioo  in  New  York  city,  and  while  moring  mgu  barnli. 
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nutkined  ■  henilk.  After  said  aoddcBt  he  eaattnued  mt  trotit  for  acwe 
tlutf  k  TeVi  when  his  ecHuUtioa  became  worie  uid  he  «■•  persiuded  hf 
U*  (a»pl(q>«r  and  the  Iniurance  eairier  to  hare  an  operation,  althou^  hia 
own  phjaieiaj)  adviaed  againat  it.  From  the  time  of  the  opcratioo  hia 
Mental  ooudition  begaa  to  grow  wone  until  he  became  almoM  imbecile.  Aa 
n  reault  of  the  injur;  euatainad  od  Angiut  14,  1V16,  Rudolph  Deedce  waa 
diaabled  from  October  14,  1S16,  to  September  £1,  1B17,  and  on  that  data 
he  waa  ■till  diaabled.  Thereafter,  and  on  aoine  data  prior  to  December 
14,  1917,  claimant  died.  Ihe  areragic  weAlj  wage  of  Rudolph  Deeeke 
waa  the  anm  of  sixteen  dollars  and  thirty-two  cents.  Award  made,  payable 
to  the  eatate  of  Rudolph  Deecke,  deoeaaed,  eaid  award  to  be  paid  to  tbe 
ftdmlniitratrlx  of  hia  eatate. 

Rudolph  Deecke  was  injured  on  August  IS,  1915,  at  which 
time  he  sustained  a  hernia.  He  continued  at  work  until  Octo- 
ber 14,  1916.  In  October,  1916,  the  employer  and  insanmce 
carrier  persuaded  him  to  have  an  operation,  although  his  family 
pbysifiiui  advised  against  it.  By  written  agreement,  dated  Jan- 
uary 4,  1917,  signed  hj  the  employer  and  injured  employee, 
payment  of  compensation  was  provided  for  the  period  from 
October  28,  1916,  to  December  23,  1916,  for  a  period  of  ei^t 
weeks  at  the  rate  of  ten  dollars  and  eighty-eight  coita  we^y, 
based  on  the  agreed  average  weekly  wages  of  si^een  dollars  and 
thirty-two  cents.  Six  weeks'  compraisation  was  paid  to  claimant 
in  January  or  February,  1917,  as  appears  from  the  testimony 
of  the  representative  of  the  insurance  carrier  on  June  14,  1917. 
Under  date  of  January  10,  1917,  the  insurance  carrier,  by  letter 
addressed  to  this  Commission,  requested  that  the  case  be  put 
on  for  a  hearing,  stating  that  they  felt  disposed  to  close  the  com- 
pensation payments,  but  before  doing  so  would  like  to  hear  from 
this  Commission.  On  Januaiy  18,  1917,  the  original  report  of 
agreement  aa  to  payment  of  compensation  hereinbefore  referred 
to  was  duly  filed  with  this  Commission  and  thereafter  hearings 
were  duly  held  herein  on  May  4,  1917,  May  11,  1917,  May  2S, 
1917,  June  7,  1917,  June  14,  1917,  July  3,  1917,  August  10. 
1917,  and  September  21,  1917,  on  which  latter  date  an  award  of 
compensation  was  made  to  that  date  and  notice  of  said  award 
was  duly  mailed  to  all  parties  on  September  27,  1917.  On  Hie. 
request  of  the  insurance  carrier  this  case  came  on  for  rehearing 
on  October  22,  1017,  and  December  14,  1917,  on  which  date  a 
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letter  was  received  stating  that  claimant  had  died.  This  case 
came  on  for  further  hearing  on  December  28,  1917,  March  4, 
1918,  March  11,  1918,  and  April  2,  1918,  on  which  date  the 
application  of  the  insorance  carrier  to  vacate  the  award  in  this 
ease  was  denied. 

Kobert  W.  Bon^ge,  counsel  to  State  Industrial  C&mmission. 

Alfred  W.  Andrews  (Jeremiah  F.  Connor,  of  counsel),  attoi^ 
ne;  for  employer  and  insurance  carrier. 

Otto  Henschel,  attorney  for  claimant  and  for  administratrix 
of  Budolph  I>ee(^e,  deceased, 

Bt  thb  CouMisfiioN. —  All  the  evidence  submitted  before  the 
Commission  having  been  heard  and  dnly  considered,  the  Com- 
mission makes  its  conclusions  of  fact,  award  and  decision,  as 
follows: 

On  August  14,  1916,  the  day  when  Rudolph  Deecke  received 
his  injuriee,  he  resided  at  No.  1315  Chisolm  street.  New  York 
ci^,  and  was  fflnplo;ed  by  Huyler's  Corporation,  engaged  in  the 
manufacture  of  confectionery,  with  a  plant  or  place  of  business 
at  No.  64  Irving  place,.  New  York  city.  Kudoli*  Deecke  was 
employed  as  a  candymaker. 

On  August  14,  1915,  while  working  for  his  employer  at 
No.  64  Irving  place,  New  York  city,  and  irtiile  engaged  in  the 
regular  course  of  his  employment,  iriiile  moving  sugar  barrels. 
Rudolph  Deecke  sustained  a  hernia.  After  said  accident  he  con- 
tinued at  work  until  mere  than  a  year,  or  until  October  14, 
1916;  all  of  which  facts  set  forth  beredn  are  evideneed  hy  and 
contained  in  the  original  rqmrt  oi  agreement  as  to  payment  of 
compensation  duty  signed  and  acknowledged  by  the  empl(^er 
and  injured  employee  on  January  4,  1917,  and  filed  with  this 
Commissicm  on  January  IS,  1917,  and  which  agreed  facts  an 
therein  stated  to  be  the  basis  of  a  claim  made  by  Rudolph  Deecke. 
On  October  14,  1916,  his  hernia  was  found  to  be  in  a  bad  con- 
dition and,  although  hia  own  physician  advised  against  an  opera- 
tion, the  employer  and  insurance  carrier  persuaded  him  to  haw 
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an  operation  in  October,  1916.  The  operation  cansed  a  presenile 
mental  deterioration.  From  the  time  of  the  operation  his  mental 
ctmdition  b^an  to  grow  worse  until  he  became  almost  imbecile 
A^  a  result  of  said  injuries  sustained  on  August  14,  1916, 
Rudolph  Deecke  -was  disabled  from  October  14,  1916,  to  Sep- 
tember 21,  1917,  and  on  that  date  he  was  etill  disabled. 

The  average  weekly  wage  of  Rudolph  Deecke  was  the  sum  of 
eizteen  dollars  and  thirty-two  cents. 

No  written  claim  for  compensation  under  the  Workmen's  Com- 
pensation Law  was  filed  with  this  Commission  within  one  year 
after  the  injuTy  of  August  14,  1915,  but  both  employer  and 
insurance  carrier  are  estopped  to  raise  the  plea  of  the  Statute  of 
Limitations  by  reason  of  the  above  facts,  and  the  facts  set  forth 
in  the  opinion  of  Commissioner  Edward  P.  Lyon,  which  are 
adopted  with  the  same  force  and  effect  as  if  herein  set  forth  in 
full.  Likewise,  and  for  the  same  reason,  both  the  employer  and 
insurance  carrier  are  estopped  from  raising  any  question  in 
respect  to  the  failure,  if  any,  to  give  written  notice  of  injury 
within  ten  days  after  disability. 

Award  of  compensation  is  hereby  made  against  Huyler's  Cor- 
poration, employer,  and  Zurich  General  Accident  and  Liability 
Insurance  Company,  insurance  carrier,  to  Rudolph  Deecke, 
injured  employee,  at  the  rate  of  ten  dollars  and  eighty-eight  cents 
per  week  from  October  28,  1916,  to  September  21,  1917,  and 
this  claim  is  hereby  continued  for  further  hearing.  Said  award 
is  payable  to  the  estate  of  Rudolph  Deecke,  deceased,  and  is  to 
be  paid  to  the  administratrix  of  bis  estate. 

Both  the  employer  and  insurance  carrier  are  estopped  to  plead 
the  Statute  of  Limitations  in  respect  to  the  failure  of  the  claim- 
ant to  file  his  claim  within  one  year  after  the  injury  by  reason 
of  their  own  acts,  as  set  forth  in  conclusions  of  fact  herein;  like- 
wise, the  employer  and  insurance  carrier  are  estopped  to  raise 
any  question  in  respect  to  the  failure  of  the  claimant  to  giv(^ 
written  notice  of  injury  to  the  employer  within  ten  days  after 
disability. 

The  opinion  of  Commissioner  Edward  P.  Lyon  is  adopted  a' 
the  opinion  of  this  Commission. 
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